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Staying Put: Presenting a Successful Defense 
to an International Extradition Request 

By Saul A. Green1 , Michael H. Gordner2, Catherine T. Dobrowitsky3

In late November 2002, Vera Ja-
kaj and her brother-in-law came into 
the offi ce to seek help concerning her 
husband Gjergj Jakaj, a businessman 
living with his wife and three children 
in a small community in Michigan. 
Gjergj had been arrested by U.S. mar-
shals and was presently being held in 
federal prison as a “fugitive” from 
Belgian authorities. They had already 
retained a lawyer who told them that 
Gjergj was now subject to extradition 
to Belgium pursuant to the Extradi-
tion Treaty between the United States 
and the Kingdom of Belgium, having 
been convicted in Belgium of Traffi ck-
ing in Persons, Passport Forgery, and 
Conspiracy. 

Vera then went on to say that her 
husband, a U.S. citizen who had emi-
grated to the United States from Alba-
nia over twenty years ago, had been 
arrested at the Brussels airport in Bel-
gium in February of 2000, along with 
10 ethnic Albanians who had forged 
Austrian passports. All were on their 
way to Miami. There was one other 
person with them who fl ed before he 
was arrested. The authorities believed 
that since Gjergj was an American, he 
was the leader of a people-smuggling 

ring, and he was charged with various 
offenses relating to the attempt by the 
Albanians to enter the U.S. with forged 
Austrian passports. He was held in cus-
tody in Belgium for over two months 
until he was fi nally released on bail. 
Vera gave us a letter from her husband’s 
Belgian lawyer specifi cally informing 
our client that there was no chance he 
would face extradition because Belgium 
and the United States did not have an 
extradition treaty. Vera then advised 
that on the advice of his Belgian law-
yer, her husband returned to his home 
in Michigan. Gjergj did not return to 
face his trial, again according to Vera, 
on the advice of his Belgian lawyer and 
was convicted of all charges in absentia 
in Belgium, although his Belgian law-
yer was present to argue the case. He 
was sentenced to a fi ne of 5000 francs 
and to four years imprisonment. Our 
client believed his Belgian attorney, 
and thought that as long as he never 
returned to Belgium, that was the end 
of the story.

Over a year and a half later, after 
returning home from work one fall 
afternoon, he was arrested by U.S. 
Marshals and driven off in handcuffs 
to federal prison. A warrant for his ar-
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rest had been issued by the United States 
District Court as a result of a Complaint 
fi led by the United States Attorney’s of-
fi ce on behalf of the Kingdom of Belgium. 
No notice of the warrant was ever sent to 
our client. The Magistrate found that our 
“fugitive” client should be arrested and 
brought before the Court so that “evidence 
of criminality” could be heard and consid-
ered as provided by Title 18, United States 
Code, Section 3184 and the Extradition 
Treaty between the United States and the 
Kingdom of Belgium. 

Our client retained a lawyer and a bail 
hearing was held shortly thereafter. The 
magistrate, having reviewed the material 
fi led by the United States Attorney’s Of-
fi ce, found that Gjergj failed to demon-
strate inter alia a “reasonable probability 
that his conviction and sentence will be 
set aside.” The magistrate also determined 
that no “special circumstances” justifi ed 
his release pending his extradition hear-
ing as required by law in bail hearings 
related to Extradition matters. Gjergj was 
thus remanded into custody. 

Desperate and determined, Vera pro-
ceeded to our offi ces, where she handed 
over the documents produced by the re-
questing state. They included documents 
vouched for by Secretary of State Colin L. 
Powell, formal requests from Belgium for 
Gjergj’s extradition, the sworn Complaint 
by an Assistant United States Attorney set-
ting out the background and charges, the 
warrant for arrest signed by the United 
States Magistrate Judge, the order of 
Detention, the Extradition Treaty, and 
an Outline of the Case presented by the 
Belgium prosecution along with the judg-
ment of the Belgian Court leading to the 
conviction and sentence of Gjergj, along 
with the applicable Belgian statutes. 

 Vera held out little hope, for both her 
fi rst American attorney and current Bel-
gian attorney advised her that the case was 
hopeless, especially since the conviction 
was entered by a stable and democratic 
European country. She feared that the 
only sensible thing to do was to agree to 
the extradition request and work at having 

Gjergj released from the Belgium jail at 
the earliest possible parole date. 

Without much time, and with a Court 
date already set within a few weeks we 
agreed to look into this matter but warned 
that we would require some time to prop-
erly review all the documents and would 
need to request an adjournment of the 
hearing, during which time Gjergj would 
in all likelihood remain in custody. Vera 
asked us to do whatever we could, as it 
would be impossible to carry on with her 
husband in a Belgian jail, so we agreed to 
review the entire matter. Finally, we ad-
vised Vera that we were unable to promise 
any relief as the initial review of the situ-
ation revealed little legal hope to prevent 
the extradition. 

We then investigated the actual doc-
umentation, law, and facts in depth. We 
learned that fi ghting an extradition request 
requires diligence, patience, careful scru-
tiny of all documentation, and an ability 
to understand the true nature of extradition 
proceedings, their purpose and procedure. 
Since United States extradition proceed-
ings and treaties have been around since 
the founding of our country, one will often 
fi nd, following a review of the case law, 
inconsistent and often unreconcilable de-
cisions. Legal practice guides and articles 
often contain contradictory information. 
We found, however, that there are some 
basic guidelines. The following is a simple 
and brief outline of how to tackle an ex-
tradition request, should you ever receive 
a similar phone call from a client.

A Word About Politics
Extradition is accomplished by 

treaty, that is, an agreement between 
two independent nations.4 Since there 
is no enforcement mechanism to ensure 
that one country extradites a “relator” (a 
person facing extradition), the primary 
incentive is based upon mutual coopera-
tion and a tit-for-tat strategy. The United 
States has more extradition treaties than 
any other country in the world, mainly to 
ensure that the U.S. can extradite crimi-
nals from anywhere in the world to face 

charges here. That in turn can mean that 
your client may be a pawn in a much larger 
game. Although your client is entitled to 
due process before extradition, such safe-
guards are minimal. It is important to keep 
the larger picture of global politics and 
national interests in mind when assess-
ing the chances of success in fi ghting an 
extradition request.

The Treaty: The Start of It All
A person can only be extradited pur-

suant to a treaty that is in full force and 
effect.5 Without a valid and outstanding 
treaty, a person cannot be extradited. The 
list of countries without treaties with the 
United States is a short one.6

Closely reading the treaty’s provisions 
is the fi rst step in fi ghting extradition. The 
treaty itself may provide some of your best 
defenses to the extradition request. Nor-
mally, the treaty establishes the procedures 
that the requesting state must follow in its 
pursuit of your client. It usually begins 
with a formal request from the requesting 
state to the United States. The request and 
its accompanying documents are briefl y 
reviewed by the State Department and, if 
they pass muster, passed along for formal 
fi ling by the U.S. Attorney in the appropri-
ate U.S. District Court. As a courtesy, and 
in exchange for similar treatment abroad, 
the U.S. Attorney’s Offi ce then fi les a com-
plaint on behalf of the requesting state, 
against the relator, seeking extradition of 
the relator to the requesting state. 

The treaty will spell out which docu-
ments must be submitted in support of 
the complaint, and which legal standards 
must be met. For example, some treaties 
explicitly require copies of foreign arrest 
warrants and transcripts of any court pro-
ceedings. Some treaties specifi cally bar 
extradition for crimes where the possible 
sentence is less than one year. A thorough 
review of the documents might reveal ma-
terial technical errors, or in some cases 
the complete absence of material required 
by the treaty. In the beginning, it is cru-
cial to map out all the fi led material, and 
double-check signatures to ensure they are 
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signed by the proper authorities. Reading 
the treaty’s provisions very carefully will 
provide valuable assistance in fi ghting any 
extradition request. 

In our case, for example, we found 
that the U.S.-Belgium Treaty contained 
a specifi c provision dealing with an in 
absentia conviction. It was of the utmost 
importance in learning that the Treaty 
itself provided that an in absentia con-
viction was merely the equivalent of an 
arrest warrant, as opposed to an actual 
conviction. Using this provision, we then 
argued that the documentation supporting 
the extradition request was improper and 
could not meet a probable cause standard 
(according to American law) as to whether 
our client committed any offense. 

Check Pre-hearing Procedures.
Once an extradition proceeding has 

begun, it usually moves quickly. As noted, 
the requesting state often takes years to 
build its case, but the relator is left with 
little more than a few months to prepare 
and present a defense that will save him 
from prison time abroad. It’s extremely 
important to determine what stage the 
extradition proceedings have reached to 
ensure proper representation and to make 
applications for adjournments in order 
to ensure that you have enough time to 
thoroughly argue the case.

Once the U.S. Attorney’s Offi ce re-
ceives the material from the requesting 
state, a complaint is prepared based on 
that material, presented in Federal Court, 
and an application is made for an arrest 
warrant which normally will be issued 
since the relator hardly ever receives no-
tice of the proceedings.7 Once the arrest 
warrant has been issued, the relator will 
be arrested and brought to court for a bail 
hearing before a magistrate. 

Unlike other cases, in extradition 
cases there is a presumption against bail.8 
The rationale is that bail should be rarely 
granted since the relator has typically al-
ready fl ed once from the legal process. In 
order for a relator to be granted bail, he 
must show “special circumstances,” an 

elevated legal standard that is diffi cult to 
meet.9 There are a great number of cases 
dealing with “special circumstances” that 
set out various factors to be considered at 
the bail hearing, including probable cause. 
It is up to you to fi nd whatever special cir-
cumstances are present in your particular 
case that militate against holding your cli-
ent in custody. Unlike the commonplace 
arguments in a regular bail hearing, risk of 
fl ight and ties to the community will not 
usually constitute special circumstances. 

Since the U.S. District Court has no ju-
risdiction to hear the magistrate’s ruling on 
appeal, if bail is denied, and in many cases 
it is, the sole avenue for appeal is by motion 
for reconsideration or by petition for habeas 
corpus.10 Often, the client will remain in 
custody until the extradition hearing.

Investigation: (or fi guring out what 
really happened).
Extradition proceedings build from 

their inception to a formal extradition 
hearing. The determination whether or 
not to extradite is made upon examination 
of the record prepared by the requesting 
state and presented at the hearing. Before 
the hearing is held, it is crucial to under-
stand the actual case as presented by the 
requesting state, and specifi cally whether 
that case demonstrates probable cause to 
extradite. Reviewing the allegations with 
your client is important to determine if 
the requesting state’s case accurately 
represents what happened, or whether 
there is another explanation for the facts, 
another version, or an explanation why the 
requesting state’s case is untrustworthy. 

Presenting an active defense requires 
a thorough factual investigation. The re-
questing state has had plenty of time to 
compile its case, and defense attorneys 
are often left scrambling to secure docu-
ments from foreign countries, in foreign 
languages, which they hope can assist in 
their defense. The fi rst source for informa-
tion is the documents that accompanied 
the Treaty, including any court docu-
ments from foreign tribunals. Based on 
the facts contained in the documents and 

conversations with the client, a thorough 
investigation is necessary, much like one 
that is conducted in the typical criminal 
case. Although defense witnesses cannot 
contradict the information contained in 
the extradition request, they can explain 
it and may do so to help avoid an extradi-
tion in appropriate cases. These witness 
interviews can provide invaluable infor-
mation as was the situation in our case. It 
is most important to obtain affi davits from 
witnesses that can add material to the case 
in support of your client so that the Judge 
will have a full picture in determining the 
probable cause inquiry. 

Just as important as the facts is the 
preparation regarding the numerous legal 
issues raised in any extradition hearing. 
One hallmark of extradition jurisprudence 
is the principle of dual criminality: in order 
for a crime to be extraditable, both sov-
ereigns must prohibit the conduct.11 The 
foreign laws at issue, in English, should 
accompany the extradition request. For 
example, the United States should right-
fully refuse to extradite someone to a 
foreign country for chewing gum in 
public because while such conduct may 
be criminal abroad, it does not constitute 
a crime in America. 

Serious investigation should be made 
regarding both the foreign offense and its 
American corollary. An international law 
expert may be able to testify in your favor 
that the laws at issue are too dissimilar 
to meet the dual criminality standard. It 
is important to scrutinize the laws of the 
requesting state and compare them with 
the applicable United States statutes to 
ensure that this dual criminality provi-
sion is met. 

The Hearing.
The extradition hearing determines 

whether or not probable cause exists to 
justify the extradition of your client. The 
inquiry is two-fold: fi rst, is there probable 
cause to believe a crime was committed? 
Second, is there probable cause to believe 
that your client was the one who commit-
ted it?12 The answers to these questions 
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are carefully limited by the fact that the 
relator is not able to present contradic-
tory testimony, such as an alibi or denial, 
but rather is limited solely to explanatory 
evidence.13 For example, the relator can-
not deny that he was at the scene when the 
alleged crime occurred, but he can explain 
why he was there. Furthermore, the Fed-
eral Rules of Evidence and Federal Rules 
of Criminal Procedure do not apply.14

The answers to these questions are 
also limited by the principle of non-in-
quiry: the judge will not consider the fair-
ness of the legal system that is requesting 
extradition.15 The relator cannot use sto-
ries of despotic or cruel policies or punish-
ments in his defense to avoid extradition 
because the judge should not consider it 
in his determination. 

If the judge fi nds there is probable 
cause, then extradition is mandatory.16 
Once the determination is made, the U.S. 
has two months in which to extradite the 
relator to the requesting state.17 There are 
no appeals; the sole avenue for relief from 
extradition is to petition for habeas corpus 
and move to stay the extradition.18 

If the judge fi nds that probable cause 
is lacking, there is no finality in his 
ruling because the principle of double 
jeopardy does not apply to extradition.19 
The requesting state may ask that another 
complaint be fi led, and the relator can be 
provisionally arrested on the spot in the 
courtroom after the judge announces his 
fi ndings. Hopefully, however, the request-
ing state is satisfi ed with the ruling and 
does not request extradition again.

Documentation
In defending an extradition request it 

is also important to carefully scrutinize 
the actual documents fi led by the extra-
diting state. The court can only consider 
“depositions, warrants, or other papers or 
copies thereof offered in evidence” in the 
extradition inquiry, provided that they are 
used for similar purposes by the tribunals 
of the requesting state.20 The documenta-
tion actually presented by the government 
should be carefully scrutinized to deter-
mine whether it can meet this standard.

Final Political Appeal
 Because extradition is a matter 

of foreign policy, the Secretary of State 
has the fi nal say in whether or not an in-
dividual is extradited.21 The fi ndings of the 
judge to extradite are nothing more than a 
recommendation to the Secretary of State. 
The relator may make a fi nal plea to the 
State Department to stay extradition, but 
such relief is extraordinary. 

The Successful Defense: A Brief Anecdote
In our case, Gjergj had been held 

in federal prison after failing to show 
“special circumstances” at his fi rst bail 
hearing. Once we became involved, we 
immediately prepared a petition for ha-
beas corpus, and obtained consent for the 
adjournment of the proceedings so that 
we could properly review the material. 
We then conducted a thorough investiga-
tion of the law, and determined that the 
documents that Belgium had provided 
contained minimal evidence of probable 
cause according to U.S. standards. In 
our view, the in absentia conviction was 
based at least in part on evidence that 
didn’t even meet the American probable 
cause standard.

Our factual investigation turned up a 
number of witnesses that supported our 
client’s interpretation of the facts, and 
provided an explanation for his presence 
with the Albanians who were attempting 
to enter the United States. We learned that 
he had absolutely nothing to do with the 
arrangements to bring the Albanians to the 
U.S. but was accompanying his future sis-
ter-in-law to America as requested by his 
brother and the young lady’s father. The 
conclusions drawn by the Court in the 
absence of a real defense were shown to 
be totally unwarranted. Important to our 
thorough investigation were our commu-
nications with Gjergj’s Belgian attorney 
to find out facts, and the securing of 
transcripts of the court proceedings and 
interrogations that had been held while our 
client was in prison. We spoke with others 
involved in the case, and contacted many 
of our client’s friends, family and clergy 

to vouch for his character and to provide 
an explanation why he was visiting Europe 
at the time of his arrest. 

 We identifi ed the areas in which the 
requesting state had not complied with the 
procedural requirements of the treaty, and 
made extensive submissions to the court 
by way of legal briefs to illustrate these 
defi ciencies in advance of the extradition 
hearing. By the time of the hearing, the 
U.S. Attorney’s Offi ce requested an ad-
ditional adjournment of the hearing to 
answer our position. We refused to agree 
unless bail was granted. Since the gov-
ernment would not agree to our request, 
we fi led our habeas corpus application 
with the full explanation and background 
material that we intended to argue if the 
government’s application for an adjourn-
ment would be allowed. While we were 
preparing our documents contesting the 
additional adjournment, we were notifi ed 
by the U.S. Attorney’s Offi ce that if we 
agreed to the adjournment the requesting 
state would agree to bail. Following the 
release of our client we commenced our 
preparation for the hearing. 

Approximately one week before the 
hearing, we were advised that the request-
ing state was withdrawing its extradition 
request, and that all formal charges against 
our client were dropped. He was fi nally 
free to resume the life that was taken from 
him, including returning to his family, his 
home and his businesses.

Conclusion 
The goal in defending any extradi-

tion request is to ensure that your client 
is allowed to continue to enjoy the life he 
knows here in America. Many requesting 
states do not provide the civil liberties that 
the United States does, and it is for that 
reason that many of those people being 
extradited fear the lack of due process in 
the proceedings in their home states. The 
key to properly representing your client 
in an international extradition proceeding 
is to review the documents and conduct a 

Continued on page 31
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Pitfalls to Avoid in Drafting International Commercial 
Arbitration Agreements

By Mary A. Bedikian

 Drafting enforceable international 
commercial arbitration agreements is an 
art. The art requires a delicate balancing 
act – the drafter must include enough 
specificity to enhance enforcement 
without producing a ponderous docu-
ment replete with potentially confl icting 
provisions. There are many time-tested 
arbitration clauses that work well, and 
are also adaptable to most international 
business transactions. All too often, 
however, arbitration clauses fall short 
of the mark. 

While there is no perfect clause in 
arbitration, there are several features 
that will improve both the likelihood of 
enforcement, and client satisfaction with 
process. This article will explain why 
contract drafters should pay more careful 
attention to certain components of arbitra-
tion, and how to avoid the more common 
pitfalls in drafting these documents.

Prearbitration ADR

 In drafting arbitration agreements, it 
may be appropriate initially to consider 
processes of compromise or collaboration. 
Most international arbitral institutions 
have published rules to govern ADR pro-
cedures. The following example provides 
a negotiation or consultation step:

 Negotiation: In the event of any 
dispute, claim, question or con-
troversy arising from or relating 
to this agreement or its breach, 
the parties to this agreement shall 
use their best efforts to negotiate 
a settlement. If settlement does 
not occur within [60 days], then 
upon notice by either party to 
the other, any remaining dispute, 
claim, question or controversy 
may be submitted to arbitration 
in accordance with the rules of 
[International Center for Dispute 

Settlement, the Commercial Ar-
bitration and Mediation Center 
for the Americas (CAMCA), the 
Inter-American Commercial 
Arbitration Commission (IA-
CAC), the International Cham-
ber of Commerce (ICC), or the 
United Nations Commission on 
International Trade Law (UN-
CITRAL)]

The parties also may consider 
mediation. As with negotiation, media-
tion enables parties to retain control of 
the outcome. With a quality mediator, 
the parties can work in harmony to 
achieve an interest-based settlement. 
Private mediation is effective. A study 
of commercial mediation, conducted 
by Northwestern University, “The Ef-
fectiveness of Mediation by Four Ma-
jor Service Providers,” concluded that 
mediation succeeded in settling more 
than three-fourths of all cases. This 
study examined mediation offered by 
the American Arbitration Association, 
JAMS/ENDISPUTE, the Center for 
Public Resources Institute for Dispute 
Resolution, and the United States Me-
diation and Arbitration Service.1 

In deciding whether to employ 
mediation, it is important to consider 
the cultural context of the parties. 
Traditional forms of mediation have 
been successfully employed in both the 
People’s Republic of China and in Ja-
pan, where compromise is an ingrained 
inclination.

The Agreement to Arbitrate 
 Under the New York Convention2, 

parties are free to contract to arbitrate 
future disputes, or to submit an existing 
dispute to the arbitral process. Obvi-

ously, the decision to insert an arbitra-
tion clause into the parties’ contract at 
the front end of the business relationship 
must be carefully considered. Among 
the advantages of arbitration are the 
following:
 Informality: Courtroom rules of 

evidence are not strictly applicable. 
Motion practice is virtually non-ex-
istent. Also, there is no requirement 
for transcripts of the proceedings.

 Impartial and Expert Decision-
Makers: Arbitrators are selected for 
their cases based on subject matter 
expertise. This expertise produces 
more thoughtful and incisive deci-
sion-making, and awards that are 
likely to be self-enforced. 

 Finality: As a general rule, arbitra-
tion decisions are fi nal and binding. 
State and federal laws limit Court 
intervention, post-award. 

If arbitration is selected, the parties 
should make certain that the clause ex-
pressly refers to arbitration, rather than 
some fuzzy or esoteric form of ADR. Also, 
the clause should state that arbitration is 
fi nal and binding. Establishing the forum 
certain at the beginning of the business 
deal avoids additional controversy after a 
dispute arises as to the meaning and effect 
of the clause. 

 Arbitration: Any contro-
versy, claim or disagreement 
arising out of or relating to this 
contract, or its breach, shall 
be settled by fi nal and binding 
arbitration administered by 
[appointing authority] in ac-
cordance with the rules of the 
[appointing authority].
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 Although most arbitration agree-
ments contain future dispute resolution 
clauses, parties who have not incorpo-
rated such clauses into their business 
contracts are not necessarily precluded 
from invoking arbitration after a dis-
pute occurs. The following clause may 
be used to submit an existing dispute 
to arbitration:

 Submission to Arbitration: 
We, the undersigned parties, 
agree to submit the following 
controversy [brief description] 
to arbitration administered by 
the rules of the [appointing 
authority].

Most parties negotiating a dispute 
resolution clause expect and intend that 
all disputes between them arising out of 
their relationship will be subject to arbi-
tration. Thus, a typical broad arbitration 
clause would provide that “all disputes, 
controversies, claims or disagreements 
arising out of or relating to this agree-
ment or its breach shall be settled by 
arbitration. . . .” 

 There are numerous permutations of 
this arbitration clause. Among the most 
common:

 “Any controversy or claim arising 
under this Agreement”

 “Any controversy or claim in connec-
tion with this Agreement”

 “Any controversy or claim relating 
to this Agreement, or the breach 
thereof”

  “Any controversy or claim relating to 
this Agreement, including any ques-
tions regarding its existence, validity, 
breach or termination”3

 Despite the fi ne lines, courts draw 
distinctions between these clauses. For 
example, a clause that provides for dis-
putes “arising under” has been construed 
to exclude tort, quasi-contract, and statu-
tory claims.4 A more expansive phrase, 

“arising under or relating to” increases 
the likelihood that non-contractual 
claims will be eligible for resolution 
under arbitration.5 Courts do not like to 
second-guess party intent. The broader 
the clause is, the stronger the presump-
tion of arbitrability.6 

There are circumstances, however, 
where the parties may wish to limit the 
range of disputes. For example, a com-
pany holding a U.S. patent may not wish 
the validity of the patent to be tested in ar-
bitration.7 Narrow clauses should be care-
fully crafted. Although disputes sometimes 
break into tidy categories, frequently they 
do not. Moreover, after a dispute arises, 
one party may be motivated for strategic 
reasons to oppose arbitration, notwithstand-
ing the clear intent of the parties. Such 
circumstances inevitably lead to litigation 
over the meaning of the clause, and thus 
consequential delay and expense.

Institutional or Ad-Hoc Arbitration
 Once the decision is made to 

include arbitration, the next question 
is how to structure the clause. Should 
arbitration be self-administered (ad-
hoc), or administered by an appointing 
agency (i.e., institutional arbitration). 
Most parties to international com-
mercial arbitration agreements prefer 
institutional arbitration because of the 
assistance they receive in selecting 
arbitrators, exchanging documents, and 
managing the logistics of the hearing 
process. The drawback to institutional 
arbitration is that the institutions charge 
a fee for their services, which the parties 
will be required to pay, along with the 
arbitrator(s) fees. 

 The two leading international com-
mercial arbitration institutions are the 
American Arbitration Association and 
the International Chamber of Commerce. 
These services publish rules applicable to 
international arbitration. It is important 
to understand the scope and substance 
of the rules before incorporating any of 
the rules into the arbitration agreement. 

Incorporated rules are as effective as the 
clauses the parties have spelled out in 
their arbitration agreement.8 
 American Arbitration Associa-

tion Rules: Amended in July 2003, 
these rules are comprehensive and 
enable the arbitrators to decide their 
own jurisdiction, including objec-
tions with respect to the existence, 
scope and validity of the arbitration 
agreement. In addition, the arbitra-
tors are authorized to grant interim 
measures if necessary, including 
injunctive relief and measures for 
the protection and conservation of 
property. Other features include the 
application of substantive law, the 
opportunity to interpret or correct 
an award within 30 days of issu-
ance, and a confi dentiality clause, 
preserving information disclosed 
during the proceedings (limited to 
arbitrator and administrator).

 
 International Chamber of Com-

merce Rules: In 1923, the Inter-
national Chamber of Commerce 
established the ICC International 
Court of Arbitration. Located in 
Paris, this private “court” oversees 
the arbitration of hundreds of inter-
national commercial cases per year. 
The ICC Court appoints arbitrators 
(absent party agreement) and ad-
ministers the proceedings. Admin-
istration is closely supervised. 9 

Other rules in international arbitrations 
include the following:

 London Court of International 
Arbitration Rules: The London 
Court of International Arbitration 
(LCIA) began in 1882 as “The 
London Chamber of Arbitration.” 
Although it is located in London, 
arbitrations may take place any-
where in the world. The LCIA rules 
and procedures are very similar to 
the ICC rules and procedures.
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 United Nations Commission on 
International Trade Law Rules: 
In 1976, the United Nations Com-
mission on International Trade law 
(UNCITRAL) adopted arbitration 
rules. These rules are similar to 
those of AAA except they do not 
provide for an appointing author-
ity, i.e., freestanding rules for 
self-administered proceedings. If 
the parties are not able to agree 
on an arbitrator, either party may 
request the Secretary-General of 
the Permanent Court of Arbitra-
tion at The Hague to designate an 
appointing authority.10 The AAA 
is the national representative for 
UNCITRAL in the United States. 
For this reason, AAA has prepared 
its own Procedures for Cases under 
the UNCITRAL Arbitration. 

 Inter-American Commercial 
Arbitration Commission Rules: 
The Panama Convention states 
that in the absence of an express 
agreement between the parties, 
the arbitration shall be conducted 
in accordance with the rules of 
procedure of the Inter-American 
Commercial Arbitration Com-
mission (IACAC). When parties 
agree to these procedures, or by 
default these procedures come 
into play, IACAC administers the 
arbitration. The national offi ce of 
IACAC in the United States is the 
American Arbitration Association 
headquarters in New York City. 
The rules of IACAC basically 
parallel UNCITRAL. 

 Services rendered by arbitral institu-
tions can be costly. Determining whether 
to use an appointing agency, however, 
usually entails more than simply the cost 
of administration. Without an institutional 
administrator, the arbitrators will be re-
quired to perform certain administrative 
tasks (and charge the parties accordingly). 

Also, most institutional rules include a 
fallback appointment process should one 
of the arbitrators become ill or incapable 
of performing his/her duties. And fi nally, 
agreeing to use institutional rules means 
that most procedural rules will be incorpo-
rated by reference, and you will not need 
to detail these procedures in the arbitra-
tion clause. The AAA’s rules, for example, 
provide for the selection of a specialized, 
impartial panel, include a mechanism for 
deciding locale and incorporate adminis-
trative conferences.

Situs of Arbitration
 An international arbitration agree-

ment should identify the place where dis-
putes are to be heard and the manner of 
selecting the arbitrator. Otherwise, a court 
may end up choosing the locale, and the 
arbitrator.11

There are several reasons why it 
is preferable for a citizen of the United 
States to have arbitration occur within 
the United States. These reasons include 
(1) convenience; (2) arbitrator familiarity 
with American legal concepts; (3) English 
as fi rst language; (4) the availability of 
Chapter 1 of the FAA (and Chapters 2 
and 3 and the Conventions) in arbitral 
and judicial proceedings; and (5) reduc-
ing the prospect of piecemeal judicial 
proceedings.12

If the United States is not the des-
ignated situs, consider choosing a place 
where the local law (legislation and na-
tional courts) is favorable to the arbitral 
process (for example, where law compels 
arbitration and enforces subpoenas) and 
not overly intrusive into the arbitral pro-
cess. The federal judiciary will enforce the 
parties’ choice of forum “absent a strong 
showing that it should be set aside.”13 A 
strong presumption exists in favor of en-
forcement of freely negotiated contractual 
choice of forum provisions.14

Choice of Law
 Another indispensable provision 

in international commercial arbitration 
agreements is choice of law. A contrac-

tual provision that references which 
contracting state’s law will apply offers a 
heightened level of predictability. It also 
obviates the concern that a dispute will be 
submitted to a hostile forum. 

One concern with respect to choice of 
law clauses is that the arbitration agreement 
is considered to be a separate contract, thus 
it may not be subject to the substantive 
choice of law clause.15 For example, the 
Sixth Circuit Court of Appeals has ruled 
than an Ohio choice of law provision did 
not displace federal law on the issue of 
whether the court or the arbitrator was 
to decide a defense of fraudulent induce-
ment.16 Thus, it is advisable to include a 
choice of law that addresses, separate from 
the larger agreement, the arbitration clause, 
and the authority of the arbitrators.

Appointing Arbitrators – Method, 
Number and Qualifi cations
A well-worded arbitration clause 

should include a procedure for select-
ing the arbitrator(s) if the parties cannot 
agree. Again, this will not be necessary 
if institutional rules are specifi ed. Under 
the ICDR’s arbitration rules, the parties 
are initially given an opportunity to des-
ignate their arbitrators, with or without 
the assistance of the administrator.17 If 
agreement is not reached within 45 days 
after arbitration is initiated, the Associa-
tion will appoint an arbitrator from its Na-
tional Panel. The administrator evaluates 
suitability for service. 

If parties do not incorporate the rules 
of an appointing authority, many national 
arbitration statutes provide for judicial ap-
pointment by the national courts located 
in the place of the arbitration.18 

The number of arbitrators also should 
be determined at the outset. Most panels 
are comprised of three arbitrators. Assum-
ing an appointing agency is involved, the 
three arbitrators are selected according 
to the institution’s rules, which can vary. 
ICDR’s procedure provides that “one 
arbitrator shall be appointed unless the 

Continued on page 15
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Human Rights Abuses in a Closed Society: The Sinyavsky-Daniel Case 
By Deirdre Golden, M.S., M.D., J.D.Candidate

 Abuse of dissidents for political ends 
has a long history, beginning prior to the 
former Soviet Union and continuing even 
after the Soviet Union was dissolved. 

The United Nations Universal Dec-
laration of Human Rights, adopted as 
a non-binding resolution by the United 
Nations General Assembly in 1948, de-
lineates the human rights provisions of the 
U.N. Charter. The Soviet Union abstained 
from voting on the Declaration and the 
Charter received little publication in the 
U.S.S.R. 

The document sets forth the funda-
mental rights of all people, which are to be 
established and protected by the Member 
States, including those pertinent to the 
abuse of psychiatry and commitment to 
mental institutions: 

1. Article 3 Everyone has the 
right to life, liberty and secu-
rity of person.

2. Article 5 “No one shall be 
subjected to torture or to 
cruel, inhuman or  degrading 
treatment or punishment.”

3. Article 8 Requires that there 
be a “right to an effective rem-
edy by the  competent national 
tribunals for acts violating the 
fundamental  rights granted 
him by the constitution or by 
law.”

4. Article 10 “[e]veryone is 
entitled in full equality to a 
fair and public  hearing by an 
independent and impartial tri-
bunal, in the determination of 

his rights and obligations and 
of any criminal charge against 
him.”

5. Article 19 “[e]veryone has the 
right to freedom of opinion and 
expression;  this right includes 
freedom to hold opinions with-
out interference  and to seek, 
receive and impart information 
and ideas through any media 
and regardless of frontiers.”3

All of these rights have been consis-
tently ignored and brutally abused by the 
former Soviet Union.

The “Helsinki Accord,” the Final 
Act of the Conference on Security and 
Co-operation in Europe, was adopted in 
1975.4 It reiterated many of the rights 
found in the Universal Declaration and 
the Covenants, explicitly declaring that: 

Participating States will act in 
conformity with the purposes 
and principles of the Charter of 
the United Nations and with the 
Universal Declaration of Human 
Rights. They will also fulfi ll their 
obligations as set forth in the in-
ternational declarations and agree-
ments in this fi eld, including inter 
alia the International Covenants on 
Human Rights, by which they may 
be bound. 5

In fact, the “Helsinki Accords” accord-
ing to Vladimir Bukovsky6, represented:

[T]he most successful Soviet trick 
of the détente era when the whole 
affair was presented to the West-
ern Public as a great victory for the 

cause of human rights. In reality, 
the Western politicians knew per-
fectly well that the Soviets were not 
going to respect their obligations, 
and the Soviets knew equally well 
that the West was not going to de-
mand seriously that the obligations 
be respected.7

The intensity of KGB campaigns 
against political crime varied consider-
ably, and the level of political arrests 
rose markedly during the period from 
1960 to 1985.

The Civil Rights Movement be-
gan in the spring of 1958. A statue of 
the poet Mayakovsky was unveiled in 
Mayakovsky Square, near the center of 
Moscow. Spontaneously, following the 
opening, people began to gather daily for 
poetry readings. 

The poetry reading, right there on 
the square, in the center of Mos-
cow, created an extraordinary at-
mosphere. Hundreds came to the 
readings. “We were fi ghting for 
the concrete freedom to create, 
and it was no accident that many 
of us - people like Yuri Galans-
kov, Victor Khaustov, Vladimir 
Osipov and Edward Kutznetsov, 
later merged with the movement 
for human rights. We all got to 
know one another in Mayakovsky 
Square. 8

The government, shortly afterwards, 
closed Mayakovsky Square to any future 
readings, and arrested those it considered 

“What we need are democratic reforms in all spheres of life…the road of revival should not be 
restricted by religious or nationalist ideology… No one can count on a rapid and universal solution 
of great problems. We must exercise patience and tolerance, combining them with courage and 
consistency of thought. We must not call on our people, especially the young, to make sacrifi ces. 
Our people are totally dependent on the state, and it will swallow each and every person without 
choking. As for sacrifi ces, we have had more than enough of them”. 

Andrei Sakharov1,2
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to be the organizers: Ginsburg9, Bakhstein, 
Kutznetsov and Osipov, accusing them of 
conspiring in an “assassination plot.” They 
were subjected to a “closed trial” far from 
the public eye. 

Professor Aleksandr Yesenin-Volpin10 
discovered the location of the courthouse 
where the trial was taking place, and came 
to the doors waving a copy of the Rus-
sian Criminal Code. He was admitted after 
threatening the guards. 11

The central concept in Volpin’s ar-
guments was the position of a citi-
zen.... There was no law obliging all 
the citizens of the USSR to believe 
in communism or to help build it. 
Volpin’s idea came down to this: 
‘we reject the regime, not because 
it calls itself socialist - there’s no 
law defi ning socialism and therefore 
citizens are not obliged to know 
what it is - but because it is based 
on coercion and lawlessness, tries 
to impose its ideology on people 
by force, and obliges everybody 
to lie and be hypocrites. We wish 
to live in a state ruled by law. We 
are obliged to submit to nothing but 
the law.’ 12

Bukovsky later notes: “Little did we 
realize that this absurd incident, with the 
comical Alik Volpin brandishing the Crim-
inal Code like a magic wand to melt the 
doors of the court, was the beginning of 
our civil rights movement, and the move-
ment for human rights in the USSR.” 13

In June 1963 the Leningrad Poet, 
Joseph Brodsky14 (who later became 
a Nobel Laureate in Literature, and an 
American Poet Laureate) was arrested 
and tried under an “anti-parasite” law. 
The court refused to believe that writing 
poetry was ‘useful work’ and sentenced 
Brodsky to fi ve years imprisonment in 
the labor camp.

Following the fall of Khruschev, the 
regime, hoping to dissuade further dissent, 
arrested the well-known writers Andrei 
Sinyavsky and Yuli Daniel for agitation 
and propaganda against the Soviet State. 
After the “secret arrest,” the authors were 

detained against their will and summoned 
to trial. They were accused of “ideological 
sabotage”.15

Sinyavsky, a graduate of Moscow 
University with a degree in Philological 
Sciences, was a revisionist critic defend-
ing works attacked by the literary estab-
lishment. He was a devotee of Pasternak 
and analyst of Pasternak’s poetry. Daniel 
was a graduate of Kharkov University and 
a translator of poetry.

Under the names Abram Tertz and 
Nikolai Arzhak, the writers smuggled 
many of their compositions abroad to 
be published in France and to ensure 
they would be preserved as literature. 
Their works were primarily fantasy and 
satire.16

Many prominent intellectuals tried to 
intervene on behalf of Sinyavsky and Dan-
iel to no avail. Supporters of this new “le-
gality” were called “zakoniki,”17 legalists 
who, following the lead of Volpin, tried to 
force the government to hold to its own 
laws and principles.18 They called for an 
open trial, invoking the Soviet Constitu-
tion: A closed trial is an illegal act. Article 
3, U.S. Constitution and Article 18 of the 
RSFSR criminal code.19

“May your smarting calluses
Remind you of others being mutilated
You are submerged in human destiny
From now on your destiny is pain”      
Y. Daniel, 1966, awaiting sentencing. 
After just three days, Judge Smirnov 

returned verdicts of guilty and sentenced 
Sinyavsky to seven years hard labor, and 
Daniel to fi ve.20 Daniel ultimately served 
19 years of his life in jail.

On December 5, 1965, “Constitution 
Day,” (while Sinyavsky and Daniel were 
awaiting trial), Soviet Dissent wrote the 
fi rst page of its modern history. At 6:00 
P.M., a group of Soviet intelligensia gath-
ered in Moscow’s Pushkin Square. With 
foreign diplomats and the KGB watching, 
they pulled banners21 from beneath their 
coats, intending to publicize their demand 
that the Kremlin adhere to Soviet Laws 
regarding free speech and assembly.

The early political dissent was repre-
sented almost exclusively by intellectu-
als - academics, writers, and scientists. 
Among the brightest were Boris Pas-
ternak, Aleksandr Solzhenitsen22, Andrei 
Sakharov, Yuri Orlov23, Aleksandr Gins-
burg, and Vladimir Bukovsky.24, 25 They 
sought greater political freedoms within 
the Soviet system. Some, like Aleksandr 
Solzhenitsyn, were die-hard anti-com-
munists. Some were liberal advocates of 
Western-style political systems while oth-
ers were Marxists. The Soviet authorities 
treated them all as enemies of the state.

Soviet repression of dissidents26 rep-
resented both a violation of human rights 
and a breach of medical ethics. Hospital-
ization of dissenters, diagnosed as “men-
tally ill,” effectively controlled those who 
questioned government acts. 

Political dissidents, those who op-
pose either the form of a rule in a state 
or its specifi c policies, were incarcerated 
in special psychiatric hospitals27 when 
there was “no medical justifi cation for 
their detention.” 28

Forcible confi nement included the 
administration of debilitating drugs:

“Medication was widely used for 
punitive purposes. “High doses of 
anti-psychotic drugs were routinely 
administered by injection over a 
ten-to-fi fteen day regimen to pun-
ish violations of hospital rules and 
to treat ‘delusions of reformism’ 
and ‘anti-Soviet thoughts.’”29

“For some dissenters, the worst 
penalty was the psychiatric hospital; for 
others, the labor camp; and still for others, 
exile to the West.”30 In 1970, Aleksandr 
Solzhenitsen wrote that “[t]he incarcera-
tion of free-thinking healthy people in 
madhouses is spiritual murder.” 

According to the Soviet System, em-
powering the KGB, this was an alternative 
to straightforward arrests and avoided the 
unfavorable publicity that often arose with 
criminal trials of dissenters.31



10 MICHIGAN INTERNATIONAL LAWYER           Vol ume XV, No. 3, Fall 2003

Human Rights issues raised by 
prosecutions criminalized dissent. 
“Hospitalization of dissenters who are 
not mentally ill, on the grounds of “non-
imputability, combines repression with 
moral fraud and magnifi es the violation 
of human rights; it demeans the dissent-
er’s dignity, devalues his message, and 
establishes the legal authority for an 
indeterminate period of what can only 
be called psychiatric punishment.”32

It seems likely that a subset of 
Soviet psychiatrists, associated 
primarily with Moscow’s Serbskii 
Institute for General and Forensic 
Psychiatry, knowingly collaborated 
with the KGB to subject mentally 
healthy dissidents to psychiatric 
punishment, in blatant violation 
of professional ethics and human 
rights. In this respect, abuse of 
psychiatry in the Soviet Union 
had less to do with psychiatry per 
se than with the repressiveness of 
the political regime of which the 
psychiatrists were a part. 33

The pattern of abuse that was revealed 
in the Soviet Union was too pervasive to 
be attributable to a few evil doctors. A 
U.S. delegation visiting Russia in 1999 
discussed the use of “political pressures 
infl uencing their judgment, resulting in 
deliberate misuse of psychiatry for pur-
poses of social control.”34 

Control of psychiatry by the govern-
ment for its own ends, legal and political, 
resembles the concept of paternalism in the 
Western World, leading to abuse of civil 
commitment. In the Soviet Regime, “so-
cialist ideology infused paternalism with 
a deep streak of authoritarianism.”35

Paternalism is not unlike authoritari-
anism in its outlook. It is defi ned as the 
interference of a state or an individual 
with another person against their will and 
is justifi ed by the claim that the person 
interfered with will be better off or pro-
tected from harm. The issue of paternalism 
arises with respect to restrictions by the 
law such as anti-drug legislation and at 
the theoretical level it raises questions of 

how persons should be treated when they 
are less than fully rational and the issue of 
civil commitment.

Authoritarianism, a contemporary 
term for despotism, favors authority over 
individual freedom and specifi cally relates 
to governance in which the individual’s 
rights are subordinated to the interests of 
the group, state, or institution and philo-
sophically is based on the premise that an 
individual lacks the capability for decision 
with regard to activities and knowledge 
deemed so by the group. 

The use of authoritarianism in the 
Soviet Union via rigidity, racism, and 
anti-semitism was characterized by Soviet 
coercive psychiatric abuse. “Authoritari-
anism presumes a moral imperative of the 
institution to do whatever is necessary to 
achieve its agenda. The use of coercion 
to enforce prohibitive social sanctions to 
protect the individual from him/herself 
is seen as unpleasant but necessary and 
corrective.”36 “[T]o imprison people for 
political reasons is a “cardinal violation 
of international human rights.”37 

On September 16, 1966, two laws di-
rectly threatening the civil rights of Soviet 
citizens were passed. The strategy of legal-
ity was beginning to make its mark. 

The Laws were as follows:
Article 190- 1.  Provided sentences 
from 1 to 3 years, and/or a fi ne of 100 
rubles, for criticizing the Soviet state 
or social system.
Article 190- 3. Provided identical 
sentencing for the formation of 
groups or organizations without the 
approval of the government.

In 1967, Andrei Sakharov wrote an 
article, “Refl ections on Progress, Peaceful 
Coexistence, and Intellectual Freedom,” 
attacking the Soviet political system. 
Sakharov argued for a “democratic, 
pluralistic society free of intolerance and 
dogmatism, a humanitarian society.”38 
Sakharov developed the thesis that “in-
tellectual freedom is essential to human 
society.”39 After publication of “Refl ec-
tions” abroad, Sakharov was fi red from 
the weapons program. 

In 1972, Sakharov assumed the lead-
ership of the Human Rights Committee. 
Under Sakharov’s guidance, the Commit-
tee turned its focus outward. While main-
taining its emphasis on holding the Soviet 
government accountable to domestic law 
and international regimes, the Committee 
replaced its “academic” activities with 
protests and appeals abroad. 

The Human Rights Committee 
succeeded in bringing internation-
al pressure to bear on the USSR, 
procuring the release of several 
prisoners and becoming a model 
for dissent in the post-Helsinki 
era. Ultimately, only the lack of 
a heterogeneous constituency 
and the absence of greater foreign 
governmental support preempted 
greater success for Sakharov’s 
Human Rights Committee.40

Sakharov became an increasingly vo-
cal advocate of human rights. When he 
denounced the Soviet military intervention 
in Afghanistan, the Soviet authorities were 
quick to respond, banishing him to internal 
exile in Gorkii in January 1980. 

Sakharov worked tirelessly to 
promote democracy in the Soviet 
Union until the very last day of his 
life. He was elected to the Congress 
of People’s Deputies and appointed 
a member of the commission re-
sponsible for drafting a new Soviet 
constitution. On the day he died, 
December 14, 1989, he made a 
plea before the Soviet Congress 
for political pluralism and a market 
economy.41 
To no avail, in spite of many changes 

in recent Russia, the system still uses the 
“old” methods of oppression and lies, and 
the abuse of Human Rights continues.

When law, whether domestic or inter-
national, mirrors the aspirations of society 
and captures its imagination, it acquires a 
moral and political force whose impact can 
rarely be predicted and often far exceeds 

Continued on page 28
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Americans Thomas and Carina Syl-
vester were awarded a money judgment 
against the Republic of Austria in April 
of this year for Austria’s violation of their 
fundamental human right to a private fam-
ily life free from interference by the state. 
The judgment arises out of complaints 
brought by the father and daughter in the 
European Court of Human Rights (ECHR) 
in 1997 in Strasbourg, France against Aus-
tria for its failure to enforce an order of the 
Austrian court, affi rmed on appeal, that 
Carina be returned to Michigan under 
the terms of the Hague Convention on 
the Civil Aspects of International Child 
Abduction (Hague Convention) in 1995.

The background and substance of 
the case was the subject of an article 
published in the Spring 2002 issue of the 
Michigan International Lawyer entitled 
“The European Court of Human Rights 
Considers the Aftermath of an Interna-
tional Parental Child Abduction from 
Michigan,” at which time the case was 
still under consideration. On April 24, 
2003, the ECHR found by unanimous 
decision that because Austria had failed 
to take all measures reasonable under the 
circumstances to enforce the return order; 
Austria had violated Article 8 of the Euro-
pean Convention of Human Rights, which 
protects a person’s fundamental right to a 
private family life within the territories 
of those nations which, like Austria, are 
party to the European Convention of Hu-
man Rights. 

The remedy for Austria’s violation 
was a small award for non-pecuniary 
damages to the father in the amount of 
EUR 20,000, no award of pecuniary dam-
ages, the cost of just one trip to Austria 
for a court hearing along with a minor 
amount in attorney fees, for a total award 
of EUR 42,682.61. Carina Sylvester was 
awarded nothing. The damages issue was 
the subject of two separate dissenting 
opinions, one was the result of the 4-3 

split in the decision not to award Carina 
non-pecuniary damages and the frugality 
of the award to the father. The other was 
a critique by a single judge of the dam-
age award in toto. In his separate opinion, 
Judge Bonello called the award “paltry 
and uncaring,” “mean and beggarly,” and 
“an offensive trifl e.” He concluded that 
“if neutralizing the Convention comes so 
cheap, states may well fi nd it foolish not 
to brave a try.”

The decision represents the fi rst time 
an American father and child have suc-
cessfully sued the Republic of Austria 
or any other Council of Europe nation 
for a violation of their right to family 
life. Yet, the victory is a moral one only. 
Carina Sylvester will celebrate her ninth 

Update: American Father and Daughter Win Victory Against Austria
by

Jan Rewers McMillan

birthday on September 11, 2003 in Graz, 
Austria with her mother and maternal 
grandparents. She has never returned to 
the United States since she was abducted 
by her mother, an Austrian native, from 
West Bloomfi eld on October 30, 1995 
when she was just 13 months old. The 
Austrian courts have determined that she 
may not travel to the United States in the 
future. Thus, the favorable decision in the 
ECHR does nothing to remedy the con-
tinuing alienation of father and daughter. 
However, Austria will now be required to 
take measures to come into compliance 
with the European Convention of Human 
Rights so as not to perpetrate such a human 
rights violation again.
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The recent wrongdoings in corporate 
America have caused business leaders, 
academics and the general public to re-
visit issues around corporate governance, 
business ethics, and the importance of 
personal and group integrity.   A multi-
tude of pressures - competitive stresses, 
short-term earnings focus, the erratic and 
volatile economy, and the diffi culties of 
working in a multinational environment 
with different cultural norms - all add to 
imperfect ethical decision making.

This article will discuss briefl y the 
historical framework of business ethics, 
the diffi culties of designing international 
standards, seven ethical principles that 
may serve as guidelines, some consid-
erations when designing global codes of 
conduct, and methods of evaluating ethical 
dilemmas. 

 
Historical Framework

In the United States, business ethics 
is a relatively modern business discipline 
emerging from the social, civil and post-
Vietnam War political issues of the 1960s, 
the misconducts of the 1970s (Watergate 
and the insider trading scandals) and the 
early 1990s federal government mandates 
for companies with federal contracts.  Two 
signifi cant legal outcomes — the Foreign 
Corrupt Practices Act (which focused on 
bribery in foreign countries) and the U.S. 
Sentencing Guidelines (which encouraged 
companies contracting with the Federal 
government to put ethics standards in 
place), created legal parameters around 
certain business conduct. 

Historically business ethics in other 
countries lagged U.S. programs although 
this was not true in all cases and is now 
changing rapidly.   Australia had trade 
practice laws in effect 10 years prior to 
the U.S., and currently over fi fty percent of 

European companies have an ethics code.   
What is different, and not surprising, is 
that that the U.S. ethics codes are based 
primarily on U.S. legal requirements (spe-
cifi cally Federal Sentencing guidelines), 
while in other parts of the world, particu-
larly Europe, less than 20 percent of the 
codes are legally driven. 

This legal focus has increasingly 
become complicated as more and more 
companies become “multi-national”.  Sud-
denly country specifi c laws and restraints 
are less relevant.  Domestic compliance 
codes which are focused on laws and 
regulations of one country may not be 
appropriate overseas where laws in each 
country may be very different.  In fact 
even the word “ethics” is culturally inter-
preted.  The word ethics does not translate 
in Japan and the concept of business eth-
ics is viewed in terms of loyalty to one’s 
company.  In the United States, equality 
and fairness are the underlying ethical 
principles, while in the Middle East ethics 
is more closely associated with etiquette, 
and in Europe ethics has a strong moral 
underpinning. 

Designing A Global Ethics Programs:  
Whose Standards? 
Companies moving into the interna-

tional arena, therefore, face the dilemma 
of “whose ethics?”  International business 
ethics is problematic because of ethical 
relativism. Each society or culture has 
its own set of moral rules. If true, then 
no society’s ethical code has the special 
status of being “better” or “truer” than 
another.  All ethical principles are relative 
to time, place and circumstance.  What is 
the better decision from a business point 
of view? A legal point of view? A moral 
point of view? 

Should the ethics standard be to obey 
the laws of one’s home country even if 
those laws are not mandated abroad? To 
obey the laws of the host country where 
you are conducting business?  To take 
a position somewhere in between?  Or 
should it take yet a fourth position of 
business ethics, called the “naïve immor-
alist,”1 whereby a corporation should not 
follow any ethical rules abroad because to do 
so would place the company at a competitive 
disadvantage?   Most of us would feel that 
the fourth proposition is not an option; the 
diffi culty is in interpreting the other options 
in an international setting.

Several years ago I attended an in-
ternational business ethics conference 
sponsored by IOR Global Services.  I re-
member vividly the anecdotal story of a 
Managing Director for a global advertising 
agency that was sent to Moscow to open a 
new offi ce.  He shared examples of trying 
to secure a location, install communica-
tion lines, buy supplies and garner clients.  
Repeatedly he was asked for money in 
return for services.  Repeatedly he called 
his home offi ce and was told to “get the 
offi ce open quickly! That’s your job!”  He 
was caught in the classic case of trying to 
meet corporate objectives while question-
ing whether the methods to do so violated 
laws.  In addition, and more importantly, 
was his own unease in taking actions that 
he perceived to be unethical.  And he was 
worried about ultimately being the corpo-
rate scapegoat if the agency’s actions came 
into question.  He quit the fi rm. 

His was a classic example of how an 
individual working abroad must grapple 
with the dilemma of “following orders” 
versus honoring one’s own moral com-
pass.  Setting unrealistic goals that can 
only be accomplished by cutting corners 
or behaving unethically is a common mis-

Tips for Taking Your Company’s Ethics Program Overseas*
By Valerie Holton,  IOR Global Services

Reprinted with permission from the Expatriate Adviser, Tel: 011 44 20 8661 0186, email: assunta@expatriateadviser.com
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take in international business.  Home of-
fi ces often unknowingly make unrealistic 
demands because they lack the knowledge 
of how business is conducted overseas.  

Guidelines for Determining Standards
Richard T. De George, noted profes-

sor of business ethics, believes that ethical 
norms can be designed for multinational 
companies operating overseas.  He sug-
gests that the following seven rules2 to 
serve as a basis for evaluating and re-
sponding to potential charges of unethical 
behavior:

1. Multinationals should do no inten-
tional direct harm.

2. Multinationals should produce more 
good than harm for the host country.

3. Multinationals should contribute by 
their activity to the host country’s 
development.

4. Multinationals should respect the hu-
man rights of their employees.

5. To the extent that local culture does not 
violate ethical norms, multinationals 
should respect the local culture and 
work with and not against it.

6. Multinationals should pay their fair 
share of taxes.

7. Multinationals should cooperate 
with the local government in devel-
oping and enforcing just background/
monitoring institutions.

Designing a Global Ethics Program
In the United States, companies 

design their ethics programs around the 
following key components: 

1. A code of conduct
2. An Ombudsmen role or “helpline” 

communication tool (phone or e-
mail) that allows employees to con-

fi dentially raise any ethics questions 
or concerns 

3. Ongoing training for all employees
4. Communication tools such as news-

letters, e-mail broadcasts, and bulletin 
boards

5. Monitoring and auditing tools to 
measure the program’s success

Implementing Ethics Standards In-
ternationally: companies should 
consider taking the following addi-
tional steps:  

Conduct a global audit consisting 
of interviews, focus groups, etc. that ad-
dresses questions such as:  what are the 
areas and business actions most likely at 
risk of misconduct, and are there potential 
confl icts between the company’s standards 
and local practices?  Not only will this 
initial research help design the standards, 
but it will be critically important in getting 
the buy-in of employees outside the head-
quarters country so that the program is not 
seen as only home country-centric.

Include international personnel 
from business units and functional areas 
(particularly fi nance, legal and HR) in the 
design of the code of conduct.  Decide how 
corporate standards will be applied across 
geographies and cultures.   Will standards 
be applied universally?  Will local regions 
have their own standards or will there be a 
core set of principles that will be modifi ed 
within certain limits?  

Consider having local ombudsmen.  
It is unlikely that overseas employees will 
contact headquarters’ ethics offi ces for a 
variety of reasons including time zone 

and cultural differences.  Build the infra-
structure that monitors and enforces the 
standards as determined, and 

Constantly communicate.  Educate 
and train all employees on the concepts 
of corporate responsibility and integrity.  
When communicating the ethics program 
internationally, companies must be careful 
to omit home country cultural references 
and confi rm that the wording and con-
cepts are understandable within cultural 
contexts.  Placing all documents in the 
different languages and being careful of 
translation is equally important. 

Guidelines for Evaluating Ethical 
      Business Issues

When faced with a complex ethical 
dilemma, the stakeholder approach is 
an invaluable way of framing the issue. 
This method states that there are many 
different groups or “stakeholders” po-
tentially impacted by a decision.  They 
may include employees, customers, the 
general public, suppliers, subcontrac-
tors, strategic partners, local and foreign 
governments, management and board of 
directors, special interest groups, etc.  By 
listing all parties, their concerns, and the 
impact of the decision on each group, one 
can approach the problem more holisti-
cally.  Adding societal or cultural pressures 
further complicates but ultimately helps 
the decision-making process by taking 
all factors into consideration.  When in 
doubt, more disclosure, more dialogue 
and more involvement with people being 
impacted will help in the decision-making 
process. 

The opinions expressed here in are sole ly those of the authors and do not necessarily refl ect those of the 
In ter na tion al Law Section or the Ed i tors.

Disclaimer



14 MICHIGAN INTERNATIONAL LAWYER           Vol ume XV, No. 3, Fall 2003

The Dilemma of Multinational Corporations

Personal Integrity:  the Most Critical Ingredient

I recall looking at the picture of the former WorldCom control-
ler David Myers being lead, handcuffed, in front of media cameras 
as he was being arrested.  He was dressed well, in an expensive 
suit, a bright red tie and crisply starched blue shirt.  And I was 
thinking about his family.   How did his wife feel as she shopped 

at the local food store, his parents as they attended Sunday 
church services, his children as they entered their classroom?  
And therein lays the biggest ethical test of all.  We each must 
hold to our own moral standards.  Ethical integrity within any 
organization begins at the individual level.  Moral courage is 
the ultimate ethical action.

About the Author
Valerie Holton is Marketing Director for IOR Global 

Services, an intercultural services company with offi ces in 
Detroit, Chicago, and London.  IOR’s core competencies 
are intercultural management training, (including Business 
Ethics Across Cultures,) and a variety of expatriate support 
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administrator determines in its discretion 
that three arbitrators are appropriate be-
cause of the larger size, complexity or 
other circumstances of the case.”19 None 
of these criteria are defi ned.

If parties prefer, they can integrate a 
party-nominated system into the arbitra-
tion clause, which will permit each of 
them to select an arbitrator. The two party 
appointed arbitrators would then select the 
presiding arbitrator, typically from the list 
provided by the appointing agency. This 
is where the advantage of an institutional 
group comes into play. Organizations such 
as the American Arbitration Association 
and the International Chamber of Com-
merce carefully screen and select candi-
dates for their respective panels.

Arbitration agreements also can refer-
ence specifi c qualifi cations of arbitrators. 
This is common in domestic arbitrations, 
where specialized licenses or fl uency in 
a particular language may be required to 
resolve the subject matter of the dispute. 
For the most part, this is the function of an 
appointing agency, to make certain that the 
arbitrators placed on the list of candidates 
are knowledgeable in the area of the par-
ties’ dispute.

Impartiality of Arbitrators 
 A touchstone of arbitration is the im-

partiality and independence of the arbitra-
tor selected to decide the case. Under most 
institutional rules, arbitrators are required 
to disclose any personal, business or pro-
fessional circumstances that might give 
rise to a confl ict.20 Even appearances are 
important. As a general rule, arbitrators are 
precluded from having signifi cant nexus 
fi nancially, professionally, or personally, 
to any party, counsel, or witness.

 Unlike domestic arbitrations where 
party-appointed arbitrators are regarded as 
partisan appointments, in the international 
sector, arbitrators who are party-appointed 
are regarded as independent, unless the 
parties have stipulated otherwise. This 

type of panel offers additional leverage, 
and given the restrictions relating to 
communications, enhances the overall 
integrity of the process. 

Law Governing Judicial Review
 The New York Convention contem-

plates that the parties will choose the law 
applicable to enforcing and challenging 
awards. Under Article V, the parties may 
identify the law to be applied to the “va-
lidity” of the underlying agreement, “the 
composition of the arbitral authority or 
the arbitral procedures,” the “binding” 
nature of the award, and the court (and 
grounds) for setting aside or suspending 
the award.21

Since the law limits judicial review 
of arbitration awards generally, parties 
wishing to expand the scope of judicial 
review will need to craft a specifi c clause, 
taking into account whether they are en-
forceable under the local law of the situs 
of arbitration. In the United States, for 
example, the various federal circuits are 
split as to whether parties can contract for 
heightened judicial review.22 

Other Issues
The parties also can address other 

issues, including the following:

 Multi-party arbitrations
 Discovery (primarily the order 

thereof) 
 Allocation of Fees
 Removal of arbitrators (if proceed-

ing ad hoc)
 Evidence (i.e., technical rules of 

evidence, documents, witnesses)
 Remedies (e.g., specific perfor-

mance, injunction, punitive dam-
ages, interest)
 Entry of judgment (necessary if 

there is the expectation that the 
award will be enforced in a United 
States Court)

Again, all of the above requires a 
thoughtful analysis at the beginning of the 
business relationship. Once arbitration is 
selected as the forum for dispute resolu-
tion, counsel should consider a standard 
proven clause courts are likely to enforce. 
From there, consideration should be given 
to the special nuances of the deal, being 
careful to avoid too much specifi city or 
unrealistic deadlines. The result should 
meet the parties’ business needs, and of-
fer predictability and order if the parties’ 
relationship culminates in a dispute.
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Pitfalls to Avoid . . .
Continued from page 7
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 www.un.or.at/uncitral UNCITRAL
 www.lcia.arbitration.com London 
Court of International Arbitration
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Minutes of the Council Meeting – June 10, 2003
Detroit Athletic Club, Detroit, Michigan

On Tuesday, June 10, 2003, the In-
ternational Law Section of the State Bar 
of Michigan held its regularly scheduled 
Council Meeting at the Detroit Athletic Club 
in Detroit, Michigan, pursuant to notice duly 
circulated to all Section members.

The meeting was called to order at 4:15 
p.m. by the Chair, Clara DeMatteis Mager.

First, Section members and guests 
in attendance introduced themselves and 
their professional affi liations.

Thereafter, Randolph M. Wright, 
Secretary of the Section, presented the 
Minutes from the Section meeting held 
on April 29, 2003 in Ann Arbor, Michigan, 
and moved that they be approved. Bruce 
Birgbauer seconded the Motion, and the 
Minutes were approved.

Next, Bruce Birgbauer, Treasurer 
of the Section, presented the Treasurer’s 
Report for the 8 months ending on May 
31, 2003. The year-to-date income was 
$13,145.00. Expenses totaled $7,037.07. 
The beginning fund balance for the fi scal 
year was $19,756.37, with a current bal-
ance of $26,793.44. Randolph M. Wright 
motioned to adopt the Treasurer’s Report. 
William Dance seconded the Motion and 
the Treasurer’s Report was approved.

Clara DeMatteis Mager indicated that 
the motion to amend the Bylaws of the 
Section to allow for the Section to hold 
its annual meeting at an alternative loca-
tion will be published in the Fall edition 
of the Michigan International Lawyer, as 
required by the Section’s Bylaws, and the 
motion will be voted upon at the annual 
meeting on September 11, 2003.

Next, the Chair asked Jan Rewers 
McMillan to report on the status of the 
annual meeting. Ms. McMillan indicated 
the meeting will be held in Lansing, Mich-
igan starting at 1:00 p.m. Ms. McMillan 
suggested the topic for the presentation at 
the meeting be framed around the Immi-
gration and Naturalization Service’s new 
requirement that 90% of all visa applicants 

be required to attend a face-to-face inter-
view. A panel discussion will address the 
impact of these new procedures on Michi-
gan business, such as Ford and Delphi, 
and the resulting delays in processing the 
applications.

Jan McMillan indicated that she had 
invited a number of people from the State 
Department to participate in the panel.

William Dance expressed his desire 
that extensive publicity be initiated to 
ensure strong participation. For example, 
the annual meeting could be advertised 
in Crain’s and The Detroit Legal News. 
Clara DeMatteis Mager indicated that the 
American Immigration Lawyers Associa-
tion would be interested in participating in 
this, and that we should also send invita-
tions to non-attorneys. Scott Fenstermaker 
indicated that there was precedent to invite 
non-lawyers to the presentation.

Randolph M. Wright indicated that, 
if we broadened the topic to include the 
impact of these regulations on inbound 
business from Canada, Mexico and the 
Middle East, we may reach a broader 
audience.

Clara DeMatteis Mager asked Fred 
Smith what impact all of this would have 
on Customs. He indicated that the U.S. 
Customs Service is still formulating policy 
at this point. Most of their focus today is 
on potential criminal activity.

Next, the Chair addressed the issue 
of an award of outstanding achieve-
ment. There was general discussion and 
it was agreed that the Secretary would 
circulate the criteria for the award to the 
people present at the meeting. Nomina-
tions would be forthcoming from them, 
move that the offi cers be empowered to 
select the award recipient. The Motion 
was made by Jan McMillan, seconded by 
Susan Gasparian.

Next, the Chair asked John Mogk to 
report on the Michigan International Law-
yer. He indicated that August 1, 2003 is the 

deadline for articles for the Fall issue and 
asked that the Section formalize the pro-
gram for the annual meeting so that it can 
be published in this issue. He would like to 
list the calendar of 2003-2004 events.

Alex Fedynsky requested articles for 
the publication. He recommends it be a 
minimum of 24 pages. John Mogk advised 
that there is no limit and, if we had enough 
articles, we could publish a volume twice 
that size. He also indicated that the idea 
is to get the Fall publication out prior to 
the annual meeting, which would require 
they close out on or before Labor Day. 
Alex Fedynsky distributed a draft Table of 
Contents and it was reviewed. In addition 
to the eleven items on the draft, he would 
add a summary of the strategic planning 
meeting, a summary of the annual meet-
ing program and an update of Jan Rewers 
McMillan’s previously submitted article.

Next, the Chair distributed a memo-
randum regarding the issue of residency 
requirement for admission to the State Bar 
of Michigan. There is a concern by the 
Deans of Michigan law schools and oth-
ers that the current requirement is overly 
restrictive. The Michigan State Board of 
Law Examiner interprets the word “resi-
dence” to require that applicants must be 
citizens or legal resident aliens holding 
green cards in order to be admitted to the 
Bar. The catch-22 of this is that in order 
to obtain a visa and, thus, a green card, 
the applicant must already be licensed to 
practice law.

John Mogk indicated that the current 
joint-program at the University of Detroit 
and the University of Windsor is well-es-
tablished and must have already addressed 
this issue. Randolph M. Wright indicated 
that he would contact the University of 
Detroit to obtain their input. Julia Qin in-
dicated that there was an ABA proposal to 

Continued on next page
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limit the opportunity of foreign lawyers 
to take Bar examinations. However, she 
believes it was defeated. She indicated that 
Bar Associations like the New York Bar 
support foreign law students because they 
do work related to their homeland rather 
than the bread and butter work of U.S. 
lawyers. John Mogk stated that there is a 
legitimate concern regarding foreign law 
students taking 26 credit hours for an LLM 
and then taking the Bar exam, versus the 
85 credit hours required for a J.D., thus, 
allowing them to get into a “short line” to 
take the Bar exam.

Jan Rewers McMillan indicated that 
the Bar is looking for our Section’s input 
on this issue on a yea or nay basis. It was 
decided that Randolph M. Wright would 
head up a committee to look into the mat-
ter and present it for consideration at the 
annual meeting in 2003. Julia Qin, Peter 
Swiecicki and Fred Frank agreed to par-
ticipate on that committee.

The Chair asked that the memoran-
dum be distributed to Council members 
for their comment. It was discussed and 
decided that the memorandum should be 
distributed to the entire Section with a 
request for comment.

The Chair then indicated at the annual 
meeting this year there would include the 
election of a Treasurer and election of 
Council positions that are due to expire 
vis-a-vis John Mogk, Fred Smith, Scott 
Fenstermaker and Peter Swiecicki.

Thereafter, the Chair requested that 
the Section address the strategic planning 
issues outlined in the agenda.

The fi rst issue discussed was pro-
grams. There was general discussion 
about the number of Council meetings 
and location of Council meetings. It was 
decided that the Section would continue 
to have quarterly meetings, and will at-
tempt in 2003-2004 to have meetings in 
Detroit, Oakland County, Ann Arbor, and 
Grand Rapids.

Bill Dance stated that, when the Sec-
tion was fi rst formed, all meetings were 
held in Lansing to avoid any problems of 
concentrating in one locale. It was decided 
that for 2003 and 2004, we would follow 
the above scenario, and consider this issue 
at the annual meeting.

Randolph M. Wright asked whether 
the format of the Council meetings would 
continue to be a business meeting followed 
by a guest speaker. It was discussed and 
determined that rather than have guest 
speakers at the Council meetings, the 
Section would reinstate education pro-
grams, such as the “Going International 
Program”.

There was a general discussion con-
cerning topics for the education programs 
and the following were agreed upon:

1. Andrew Doornart suggested an 
education program on Homeland 
Security.

2. Julia Qin suggested that it is appropri-
ate to have a program on NAFTA on 
a 10-year anniversary.

3. Lois Bingham suggested a program 
on Foreign Corrupt Practices Act and 
Compliance.

4. Sheryl Adle promoted the idea of 
having the events be 2 or 3 hour 
events, either in the morning or a 
brown bag lunch in order for these 
people to participate and then get to 
their offi ces. Marc Maguire stated 
that the PWC events of this nature 
have been extremely successful and 
he concurred with Sheryl’s recom-
mendation. Sheryl also suggested 
that it would be appropriate to expand 
the mailing to other Sections like the 
Young Lawyer Section.

There was general discussion about 
programs for 2003-2004 and it was 
decided at the September 2003 annual 
meeting the topic would be the aforemen-
tioned INS interview process. In February 

or March timeframe, there would be an 
education seminar on inbound business. 
In May of 2004 during World Trade Week, 
a seminar on outbound business. In Sep-
tember 2004 annual meeting in Detroit, 
Michigan, a keynote speaker would be 
invited to speak on current events.

There was general discussion con-
cerning the SAE program and lack of at-
tendance. Thereafter, the Section decided 
to drop the participation in the program.

There was general discussion con-
cerning the World Trade Week program. 
Randolph M. Wright indicated that this 
year’s program was on the topic of Inter-
national Commercial Dispute Resolution, 
and it was well-attended. Although the re-
port has not been published by the Detroit 
Regional Chamber, he indicated that there 
were certainly over 40 attendees at the 
conference. It appears that the Section’s 
percentage of the revenue generated by the 
conference will be adequate to cover costs. 
It was agreed that the Section participate 
again in 2004. 

The Chair stated that the officers 
would work on a schedule for 2003-2004 
to incorporate the above, with an attempt 
to coordinate one meeting on one month 
with the next month a program so as not 
to congest the schedule.

Louis Bingham suggested that when 
we send out the notice of these programs, 
we ask members if they are willing to par-
ticipate in the planning and/or delivery of 
the events.

Bill Dance suggested that it is a good 
idea to do joint programs, for example, 
with Wayne Law School. This gives both 
the Section and the Law School notoriety. 
Peter Swiecicki supported that concept 
and suggested that the Michigan State 
University NAFTA after 10 years con-
ference would be an example of a topic 
that we could joint venture. Bill Dance 
indicated that the program he had in mind 
would be a substantive program which 

Minutes . . .
Continued
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Submissions Guidelines
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of the State Bar of Michigan, is Michigan’s premiere international law journal. Our mission is to en hance and 
contribute to the pub lic’s knowledge of world law and trade by publishing articles on con tem po rary in ter na tion al 
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The Michigan International Lawyer invites unsolicited manuscripts in all areas of international interest. 
Manu scripts should be available in hard copy and electronic format. Manuscripts submitted for consideration 
cannot be returned unless accompanied by a $5 check or money order made payable to Wayne State University 
Law School for shipping and handling.

All submissions may be forwarded to the editor at the following address:

Professor John E. Mogk, Editor
Michigan International Lawyer

Wayne State University Law School
471 W. Palmer

Detroit, Michigan 48202
 (313) 577-3955 ♦ email: jmogk@yahoo.com

would be an all day session, including 
lunch. John Mogk indicated that Wayne 
State Law would be willing to be the fi rst 
law school, but that we should encourage 
rotation to all of the law schools. Julia Qin 
indicated that she is willing to work on the 
project, however, she will be gone for one 
year and would be willing to work on it 
when she gets back.

Sandy McRae stated that she would be 
active in Wayne International Law Society 
in 2003-2004, and was pressing the law 
students to join the State Bar Section and 
the International Law Section. 

Next, the Section addressed the idea 
of giving an annual scholarship. Lois 
Bingham indicated that an essay contest 
with a $1,000 reward would be an out-

standing program to initiate. There was a 
discussion on the topic as to how to frame 
it and how much money should be dedi-
cated to it. Bruce Birgbauer made a motion 
to dedicate $1,000 to the scholarship and 
that the fi rst scholarship be established at 
Wayne State Law School to be selected by 
a Wayne State Law faculty member. Louis 
Bingham seconded the motion. There was 
general discussion on the motion, includ-
ing the idea of rotating to each law school 
in the State of Michigan. Marc Maguire 
suggested that the discussion revealed 
that there were a lot of issues that needed 
consideration and that the matter should 
be tabled. Peter Swiecicki concurred with 
that and, therefore, the motion was tabled. 
Lois Bingham and Bruce Birgbauer ac-

cepted the responsibility to frame the 
issue and return to the Section with a 
recommendation.

Sheryl Adle stated that Compuware 
was willing to host one of the meetings 
in 2004 and asked that this be considered 
during the scheduling process.

The strategic planning session was 
adjourned at 6:30 p.m. The attendees 
were invited to stay for a dinner hosted 
by the Section for continued discussion 
of the strategic planning topics.

Respectfully submitted,

Randolph M. Wright
Secretary
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 Important Notices
Machine-readable passports Start-

ing October 1, 2003, each Visa Waiver 
Program traveler must present a machine-
readable passport (MRP) at the U.S. port 
of entry to enter the U.S. without a visa, 
otherwise a nonimmigrant visa is 
required. This change includes all 
categories of passports-- regular, 
diplomatic, and offi cial, when the 
traveler is seeking to enter the U.S. 
for B-1/B-2 purposes. To learn more, 
see below. Select Visa Telegram dat-
ed 7/15/03 for Public Talking Points 
and additional information.

Citizens of Belgium who wish to 
travel to the U.S. under the Visa Waiver 
Program must present a machine-readable 
passport (MRP) effective May 15, 2003.

• Overview
• What Are the Visa Waiver Program 

(VWP) Countries?
• What Do I Need to Know About the 

VWP and the Machine Readable 
Passport?

• What is a Machine Readable Passport?
• What Do I Need to Enter the United 

States on the VWP?
• Entering the U.S. - Port of Entry
• Is there Any Fee?
• When Does a Citizen of a VWP Coun-

try Need to Apply for a Visa?
• Do Canadian Citizens Need a Visa or 

MRP?
• How Does a Country Qualify for Visa 

Waiver?
• Additional Information - Department 

of Homeland Security

 U.S. Department of State
Bureau of Consular Affairs - Visa Services

Visa Waiver Program (VWP)

Overview
The Visa Waiver Program (VWP) 

enables citizens of certain countries to 
travel to the United States for tourism or 
business for 90 days or less without ob-
taining a visa. Not all countries participate 
in the VWP. Some restrictions apply to this 
program as explained below.

What Are the Visa Waiver Program 
(VWP) Countries?
Currently, 27 countries participate 

in the Visa Waiver Program, as shown 
below:

Visa Waiver Program - Participating 
Countries

Andorra   Iceland  Norway
Australia   Ireland  Portugal
Austria   Italy  San Marino
Belgium   Japan  Singapore
Brunei   Liechtenstein  Slovenia
Denmark   Luxembourg  Spain
Finland   Monaco  Sweden
France   the Netherlands  Switzerland
Germany   New Zealand  United Kingdom

What Do I Need to Know about VWP 
& the Machine Readable Passport 
Required October 1?
Starting October 1, 2003, each Visa 

Waiver Program traveler must present a 
machine-readable passport (MRP) at the 
U.S. port of entry to enter the U.S. without 
a visa. Those without MRPs must obtain a 
nonimmigrant visa. This change includes all 
categories of passports -- regular, diplomatic, 
and offi cial, when the traveler is seeking to 
enter the U.S. for B-1/B-2 purposes.

Families and groups seeking to 
enter the U.S. under the VWP will need 
to obtain an individual passport for each 
traveler, including infants. Machine-read-
able passports typically have biodata for 
only one traveler in the machine-readable 
zone. Based on this, families may be de-

nied visa-free entry into the U.S. if the 
biodata for only one traveler is machine-
readable.

What Is a Machine Readable Passport?
A machine readable passport has bio-

graphical data entered on the data page 
according to international specifi cations. 
The size of the passport and photograph, 
and arrangement of data fi elds, especially 
the two lines of printed OCR-B machine 
readable data, meet the standards of the 
International Civil Aviation Organiza-
tion, Doc 9303, Part 1 Machine Read-
able Passports. OCR-B means the type is 
Optical Character Reader size B. If there 
are questions about your passport, after 
carefully reviewing this information, and 
any information that may be available to 
you from your country, you may want to 
contact the passport issuing agency or au-
thority in your country of citizenship.

What Do I Need to Enter the United 
States under the VWP?
 To enter the U.S. under the VWP, 

travelers from participating countries 
must:
• Be a citizen of a Visa Waiver Pro-

gram country;
•  Have a valid passport issued by the 

participating country. Beginning 
October 1, 2003, the passport must 
be machine readable passport;

• Be seeking entry for 90 days or less, 
as a temporary visitor for business or 
pleasure. You will not be permitted 
to extend your visit or change to an-
other visa category under the VWP.

Visitors for Business - Some types 
of activities , here are types of activities 
permitted as a business visitor:
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  Participating in commercial busi-
ness transactions that do not involve 
gainful employment in the U.S, for 
example, negotiating contracts or 
consult with business associates You 
cannot receive a salary or wages from 
a U.S. source.

 Participating in scientifi c, educational, 
professional or business conventions, 
conferences or seminars;

 Conducting independent research;
 Appearing as a witness in a court 

trial

NOTE: Representatives of the for-
eign press, radio, fi lm or other infor-
mation media require a nonimmigrant 
Media (I) visa and cannot travel to the 
U.S. using the visa waiver program.

Visitors for Pleasure - While this is 
not a complete listing, here are types of 
activities permitted:

 Visiting friends and relatives, touring 
or vacationing, visits for rest;

 Visits for medical treatment;
 Participating in conventions, confer-

ences or convocation of fraternal or 
social organizations;

 Amateurs participating in sports, 
musical, and other events or contests, 
who will receive no money or other 
remuneration in return;

•  If entering by air or sea, have a round-
trip transportation ticket issued on a 
carrier that has signed an agreement 
with the U.S. government to par-
ticipate in the VWP, and arrive in the 
United States aboard such a carrier.

• Hold a completed and signed Nonim-
migrant Visa Waiver Arrival-Depar-
ture Record, Form I-94W, on which 
he/she has waived the right of review 
or appeal of an immigration offi cer’s 
determination about admissibility, or 
deportation. These forms are available 
from participating carriers, from trav-
el agents, and at land-border ports-of-
entry.

• You must have no visa ineligibilities. 
This means if you have been refused 
a visa before, have a criminal record 
or are ineligible for a visa you can-
not travel on the Visa Waiver Program 
without a visa. You must apply for a 
visa to the U.S.

 Entry at a land border crossing point 
from Canada or Mexico is permitted under 
the Visa Waiver Program.

Entering the U.S. - Port of Entry
Detailed information about admis-

sions and entry in the U.S., under the Visa 
Waiver Program can be found by selecting 
Admission to the U.S. to go to the DHS, 
Bureau of Citizenship and Immigration 
Services internet site.

Is there Any Fee?
There is a small fi ling fee for the Non-

immigrant Visa Waiver Arrival-Departure 
Record, Form I-94W from airlines. Select 
BCIS Forms and Fees to go to the Depart-
ment of Homeland Security’s Bureau of 
Citizenship and Immigration Services 
internet site to learn more.

When Does a Citizen of a VWP Country 
Need to Apply for a Visa?
You must apply for a visa under the 

following circumstances, if you:
• want to work or study in the United 

States; or
•  have been refused a visa before; or
•  have a criminal record; or
•  are ineligible for a visa. See Classes 

of Aliens Ineligible for Visas.

Do Canadian Citizens Need a Visa or 
MRP?
Citizens of Canada generally do 

not require a visa. (While some people 
mistakenly think Canada is part of the 
visa waiver program, the authorization 
for Canadian citizens to travel visa-free 
comes from other immigration laws.) The 
machine-readable passport requirement 
does not apply to Canadian citizens, be-
cause they are not part of the visa waiver 
program. It should be noted, these Cana-

dian citizens travelling to the US require 
nonimmigrant visas: treaty traders (E), and 
fi ance/es (K-1), as well as a U.S. citizen’s 
foreign citizen spouse, who is traveling to 
the U.S. to reside here while they wait for 
the fi nal completion of the process of im-
migration (K-3), and their respective chil-
dren (K-2 for children of fi ancees, and K-4 
for children of a foreign citizen spouse), 
spouses of lawful permanent residents 
(V-1) and the children of those spouses 
(V-2) traveling to the U.S. to reside here 
while they wait for the fi nal completion 
of their immigration process. Additionally, 
these Canadian citizens travelling to the 
US require nonimmigrant visas: foreign 
government offi cials (A), offi cials and 
employees of international organizations 
(G), NATO offi cials, representatives and 
employees if they are being assigned to 
the U.S. (as opposed to an offi cial trip). 
To learn more about Canadian entry select 
Border Countries - Canada and Mexico 
and select the U.S. Embassy In Ottawa, 
Canada. Also select Entry from Canada 
to go to the DHS Bureau of Immigration 
and Citizen Services web site.

How Does a Country Qualify for Visa 
Waiver?
Select Visa Waiver Program – How a 

Country Qualifi es to learn more.

Additional Information - Department 
of Homeland Security
Select the Visa Waiver Program to go 

the Department of Homeland Security’s 
Bureau of Citizenship and Immigration 
Services (BCIS) information about the 
Visa Waiver Program.

Return to Visa Services Page

Return to Consular Affairs Page

http://www.travel.state.gov/vwp.html
7/29/2003
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On July 31, 2003, the U.S. Depart-
ment of Commerce presented a panel 
presentation discussing the protection 
of intellectual property rights (IPR) in 
China. Speakers included Susan Tong, an 
International Trade Specialist in the Of-
fi ce of the Chinese Economic Area at the 
International Trade Administration; Mark 
Cohen, an attorney-advisor in the Offi ce 
of Enforcement at the U.S. Patent and 
Trademark Offi ce; and Thomas Moga, an 
attorney at Dickinson Wright PLLC. The 
event was sponsored by the Law Offi ces 
of Dickinson Wright PLLC in Bloomfi eld, 
Michigan. This event was part of a series 
of presentations by the Department of 
Commerce in various U.S. cities. So far, 
this Detroit venue attracted the highest 
number of attendees. Each speaker gave 
an in-depth look at various aspects of in-
tellectual property rights in China. This 
article will touch on some of the highlights 
of their presentations.

As part of Market Access and Com-
pliance at the Department of Commerce, 
Susan Tong helps ensure that U.S. com-
panies have equitable access in foreign 
markets and that foreign companies 
abide by bilateral agreements. This is 
especially important in China due in part 
to its position as the number one recipient 
of foreign direct investment as well as its 
fi fth ranked position in the world export 
market. As the U.S.’s ninth largest export 
market, China receives over $22 billion in 
exports from the U.S.

With these economic ties, it is impor-
tant to U.S. companies that China abides 
by its own IP laws as well as international 
IP law, of which the most important is the 
World Trade Organization’s Agreement on 
Trade-Related Aspects of Intellectual Prop-
erty Rights (TRIPS Agreement). However, 
the current IPR environment in China is 
very unfavorable. With the second highest 
piracy rates in the world (over 90 percent) 
and rampant counterfeiting of goods (es-

timation of 15-20 percent of revenue lost 
by multinational companies), Susan Tong 
predicts that the IP violations will get worse 
before improvements are made following 
China’s accession to the WTO. 

There are various reasons for why 
IPR infringement is so rampant in China. 
There are limited government constraints 
on domestic companies, there is stronger 
consumer demand for name brands fol-
lowing the infl ux of foreign companies in 
China, and there has been an abundance 
of capital in China since the 1990s. Au-
thorized licensees producing overruns, 
distributors, joint-venture partners, 
unlicensed factories, and criminal syn-
dicates are among those responsible for 
IPR infringement.

The U.S. International Trade Com-
mission (ITC), using Section 337, and 
U.S. Customs and Border Protection 
(CBP) work to stop the importation of 
infringed products. Utilizing Section 
337, the ITC determines whether there 
is unfair competition in the importation 
of products into the U.S. or IPR infringe-
ment. The ITC can bar products at issue 
from entering the U.S. through an exclu-
sion order, as well as issue a cease and 
desist order to the violating parties. (For 
more information on Section 337 of the 
USITC: www.usitc.gov/us337.htm or 
ftp://ftp.usitc.gov/pub/reports/studies/
PUB3516.PDF.) The CBP has the legal 
authority to determine trademark and 
copyright infringements, but not pat-
ent. It can also search, seize, and arrest. 
IPR owners may record their trademarks 
and copyrights with the CPB Offi ce of 
Regulations and Ruling. The CBP also 
implements the exclusion orders issued 
by the ITC.

Current U.S. government actions 
in relation to IPR in China include the 
USTR’s Special 301 Report (China’s sta-
tus is now Section 306 Monitoring), the 
China IPR Action Plan through the U.S. 

Embassy in Beijing, discussions with the 
government in China on U.S. IPR con-
cerns, technical assistance training for 
Chinese IPR enforcement offi cials, and 
informing U.S. exporters of the pros and 
cons of entering the Chinese market.

As the second speaker, Mark Cohen 
discussed the key IPR rights in China: 
patents, trademarks, trade secrets, and 
copyrights. Patent protection in China is 
handled through its Patent Offi ce: State 
Intellectual Property Offi ce. Regional of-
fi ces provide administrative enforcement 
and there is also national coordination 
available with IP International Organiza-
tions. In addition, China has specialized IP 
courts, the 3rd Civil Division, for civil in-
fringement cases and technology transfer 
cases. Some pertinent information about 
Chinese patent law includes that patents 
must be registered in China to provide pro-
tection against infringement, they can be 
costly and must be fi led on a timely basis, 
and foreign patent applicants must be fi led 
using registered patent agents. 

The Chinese Trademark Offi ce, part 
of the State Administration for Industry 
and Commerce (SAIC), provides admin-
istrative enforcement throughout China. 
Also, the SAIC provides administrative 
enforcement of company name infringe-
ments, trade dress infringements, and 
trade secret infringements. Like patents, 
foreign trademark applicants must be 
made through registered trademark agents. 
Trademarks must be registered in order 
to receive IP rights. China’s specialized 
IP courts also handle trademark infringe-
ment cases. 

Trade secrets do not need to be reg-
istered. They are normally defined by 
contract, are not territorially limited, and 
are a WTO obligation. The principle law 
concerning trade secrets is “law to counter 
unfair competition.” While the principle 
administrative enforcement agency is the 
Fair Trade Bureau of AIC, the Ministry of 

Summary of the Winter Panel Discussion on Intellectual 
Property Rights in China 

By Wendy Thompson
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Labor, the Ministry of Science and Tech-
nology, and the Ministry of Commerce may 
be involved in trade secret cases. Trade se-
cret laws include Article 43 of the contract 
law, which states that a trade secret is not 
to be disclosed or improperly used when 
it has become known during the course of 
contract formation -- whether or not the 
contract is concluded. Notice of Ministry 
of Labor on Several Issues Involved in En-
terprise Worker Mobility (No. 355, 1996) 
dictates that terminated employees must be 
reasonably compensated to ensure enforce-
ment of trade secret protection. 

The National Copyright Administra-
tion of China and the Ministry of Culture 
are the principle agencies for copyright 
protection. Chinese customs also provides 
enforcement. The laws protecting copy-
rights include the Copyright Law and 
Implementing Rules. While copyright 
registration is not required, registration 
may be useful in proving the substance 
of the copyright. 

As the fi nal speaker, Thomas Moga 
discussed what steps businesses should 
follow in order to ensure IPR protection 
in China. Mr. Moga recommends register-
ing everything that you can afford: patents 

-- including invention, utility, and design -- 
trademarks, and copyrights. Besides regis-
tering your intellectual property at the prop-
er offi ces and agencies (State Intellectual 
Property Offi ce for patents, Administration 
of Industry and Commerce for trademarks, 
and National Copyright Administration for 
copyrights), businesses should also register 
their IP at Customs Offi ces. These offi ces 
have a time limit in which they can keep 
products so to avoid wasting time, IP should 
be pre-registered. 

The primary goal when infringement 
does occur is to control the problem and 
control the damage by using the least 
costly approach. Send a cease and desist 
letter to the infringer, gather evidence, 
begin administrative action and raids, 
destroy goods, seize any exported goods, 
and initiate civil action if necessary. 

The trends in IP law in China are that 
they are constantly being improved and 
generally comply with the TRIPS Agree-
ment. In addition, China has developed IP-
related laws with the Unfair Competition 
Law and Consumer Protection Law. IP 
enforcement has generally become more 
effective, with courts becoming more so-
phisticated and active as the cases of IPR 

have increased (35,000 IP cases resolved 
in China between 1990 and 2000). 

In complying with the TRIPS Agree-
ment, China must provide certain mini-
mum standards of protection for IP as well 
as adequate and effective enforcement of 
these rights. However, China’s accession 
to the WTO and the TRIPS Agreement 
does not guarantee that businesses will 
be protected. A Chinese IP judge stated 
before the accession that “WTO member-
ship is not the end of our work, but only 
the beginning.”

Contact information: 
Susan Tong: 
202-482-5847 (phone)
202-482-1576 (fax), 
Susan_Tong@ita.doc.gov 

Mark Cohen: 
703-305-9300 (phone) 
703-305-8885 (fax)
 Mark.Cohen@uspto.gov 

Thomas Moga: 
248-433-7552 (phone)
248-433-7274 (fax) 
tmoga@dickinsonwright.com
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the wildest expectations of its particular 
lawmaker.42 Those who believe that real 
politik means only military and political 
power have not learned the lesson of his-
tory about the force of ideas and the irony 
of hypocrisy.43
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Clara DeMatteis Mager

Letter from the Chair

It is truly hard to believe that we 
are planning for the Annual Meeting in 
September and that the end of my term 
as Chair is drawing near. It has been a 
pleasure and privilege to serve as the Chair 
of the International Law Section. I have 
enjoyed the challenges, the comraderie, 
the programs, and the gatherings after the 
meetings to share dinner with colleagues 
and friends. 

I want to sincerely thank my fellow 
offi cers, Jan Rewers McMillan, Randolph 
Wright and Bruce Birgbauer, as well as the 
members of the Council for all of their as-
sistance and support. A special thank you 
is also in order to John Mogk, Julia Qin, 
Sandra McRae and Alex Fedynsky and 
their colleagues at Wayne State University 
Law School for their hard work and sup-
port in publishing the Michigan Interna-
tional Lawyer. The accomplishments over 
the course of the past year were truly the 
result of a team effort:

November 5, 2002 Council Meet-
ing. Mr Rem Jethmalani, the former Law 
Minister of India, spoke on the “Legal 
and Political Issues Facing Kashmir.” 
Narinder J.S. Kathuria, Section Council 
Member, was responsible for providing 
speaker.

January 21, 2003 Council Meeting. 
Susan Gasparian of Ford Motor Com-
pany, and Randolph Wright, Principal, 
Barry Moorman PC, both Section Council 
Members, made an excellent presentation 
on Business Opportunities in Vietnam and 
other ASEAN member Nations. 

March 6, 2003 – International Law 
Section Program for the SAE World 
Congress. The topic of the program was 
“Foreign Companies Doing Business in 
the U.S.- Michigan.” Frederick J. Frank, 
Honigman Miller Schwartz and Cohn, 
LLP, Section Council Member, was the 
Program Chair. The speakers were: Mi-
chael Domanski, Senior Tax Manager, 
KPMG LLP, Lois Elizabeth Bingham, 
Associate General Counsel, R. L. Polk & 
Co. and Clara DeMatteis Mager, Butzel 
Long PC.

April 29, 2003 Council Meeting. 
The meeting was held in Ann Arbor at 
the School of Social Work Building, 
in the International Institute. Professor 
Ken Kollman, Director, European Union 
Center, and Professor of Political Science 
was the guest speaker. He spoke on the 
European Union.

May 14, 2003 World Trade Week 
Presentation on International Com-
mercial Dispute Resolution. This event 
was held at the Ford Conference Center, 
Deaborn, Michigan, from 4:00 p.m. to 

5:30 p.m. Randolph M. Wright was the 
Program Chair. The panel consisted of 
Randolph M. Wright, Berry Moorman, 
P.C., Moderator; Julia Ya Qin, Assistant 
Professor of Wayne State University 
Law School; Jerome Hill, Butzel Long, 
P.C.; Elena V. Helmer, Adjunct Professor, 
University of Michigan Law School; and 
Mary A. Bedikian, Professor, Michigan 
State University-DCL College of Law, 
and Director of the University’s Alterna-
tive Dispute Resolution Program.

June 10, 2003 – Council Meeting/
Strategic Planning Session. This event 
was held at the DAC to discuss future 
programs and direction of the Section. It 
was a tremendous success with over 20 
attendees sharing their ideas for the fu-
ture of the Section, volunteering to work 
on programs for the coming year and to 
chair committees. Some great ideas were 
shared.

September 11, 2003 – Section An-
nual Meeting. Jan Rewers McMillan, 
Chair-Elect, is in charge of an outstanding 
program for the Annual Meeting. 

I encourage our membership to be-
come more active in the Section and to 
continue to support the activities of the 
Section. Again, thank you for a wonder-
ful year.

Sincerely,
Clara DeMatteis Mager
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Dates & Locations of Council Meetings

Calendar of Meetings

     Winter Issue   Articles due December 1 
      Spring issue   Articles due April 1
          Fall issue   Articles due August 1
                         

Publication Deadline Dates
Michigan International Lawyer

If you know of any upcoming event, please let us know.
Contact: Professor John E. Mogk, Editor

Michigan International Lawyer
Wayne State University Law School

471 W. Palmer
Detroit, MI 48202

(313) 577-3955
j.mogk@yahoo.com

   September 11    International Section Annual Meeting,   
                              1:00-2:00 p.m. 

Section Business Meeting; 2:00-5:00 p.m. 
Section Program:  Lansing Center, 
333 E.  Michigan, Lansing, Michigan

     November 4    Berry Moorman—Birmingham

2003

        January 20    Butzel Long—Detroit
            April 20    U of D Mercy Law School—Detroit
             June 15    Planning/Section Outing
        September   Annual Meeting—Lansing
     November 9    Miller Canfi eld—Troy

2004

careful investigation into what really hap-
pened. Only then can a successful defense 
strategy be developed in order to counter 
the case prepared by the requesting state, 
and to ensure that your client stays put. 
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