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RPLS COMMERCIAL DEVELOPMENT, OWNERSHIP AND FINANCE COMMITTEE 

 

April 20, 2016 @ 12:00 NOON – 1:30 p.m. 

All summaries designated by ** were prepared by Melissa N. Collar, Nyal D. Deems and 

Mark P. Krysinski for the ICSC State of the Law 2-11-16 meeting 

MICHIGAN COURT OF APPEALS PUBLISHED CASES  

A. Conlin v. Upton, No. 322458 (Mich. Ct. App. Nov. 24, 2015) ** 

Holding: A property owners association cannot regulate properties through bylaws, unless the 

authority is derived from the original covenants and restrictions placed on the land. 

Additionally, the association cannot authorize the imposition of new or expanded restrictions 

with less than unanimous consent. 

Facts: In 1998 and 1999, Philip Conlin purchased and developed Dixboro Farms. Conlin and 

his co-developers established a set of restrictions and protective covenants for the development. 

The restrictions required a prospective purchaser to obtain Conlin’s permission before building 

on any parcel. The covenants stated that Conlin would appoint the board of directors for the 

association after the development of 50% of the lots, and members had the right to elect the 

board after sale of 90% of the lots. In 2007, Conlin approved two new homes for construction 

and many members felt the new homes were not in harmony with the existing homes. The 

homeowners drafted a letter to Conlin stating that they (1) wanted to elect their own board for 

the association; (2) acted to appoint an architectural control committee to cooperate and assist in 

maintaining architectural harmony in the subdivision; and (3) intended to develop bylaws for the 

association. Conlin signed the letter and acquiesced to the homeowners’ decision to elect their 

own board, notwithstanding his continued right to appoint the board. The association established 

bylaws in December 2011. The developers sued the members of the association, alleging the 

association’s bylaws contained invalid restrictions on the development of the lots that were not 

permitted by the original covenants. Conlin also maintained that he did not assign the 

association his right to approve proposed plans for the development. At trial, the parties 

submitted a special verdict form for the jury, asking the jury to answer whether the bylaws 

constituted restrictive covenants that ran with the land and whether the bylaws impaired the 

developers’ rights by violating the original covenants and restrictions. The jury answered “No” 

to both questions, and therefore, did not have to determine whether Conlin assigned his rights to 

the association. The trial court entered a judgment of no cause of action against the developers. 

Analysis: The Court of Appeals concluded that the bylaws clearly imposed limits on the 

members’ ability to develop their lots. Furthermore, the Court reasoned that the association did 

not have the authority to alter existing covenants or impose new burdens on existing lots without 

unanimous consent. The Court reversed the jury verdict and remanded for the trial court to enter 

a partial judgment in favor of the developers declaring the 2001 covenants and restrictions did 

not give the association the authority to burden the lots with additional restrictions without 

unanimous approval. Moreover, the Court of Appeals held that, if necessary, the trial court 

should hold a new trial to resolve whether Conlin assigned his rights to the association. 
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B. Francescutti v. Fox Chase Condo Ass’n, No. 323111 (Mich. Ct. App. Oct. 15, 2015) ** 

Holding: The Michigan Court of Appeals held that a co-owner of a condominium unit is not a 

tenant of the common areas, nor is he a licensee or invitee for premises liability purposes. 

Facts: The plaintiff slipped and fell on a snow covered sidewalk in the common area of the 

condominium development. He sued the Condominium Association for negligence, which the 

trial court treated as a premises liability action. The Association argued that the open-and-

obvious-danger doctrine precluded the negligence claim, and that it had no contractual duty to 

remove the snow and ice from the common area. The trial court granted the Association 

summary disposition, and plaintiff appealed. In his appeal, plaintiff argued that MCL 554.139 

imposed a duty on the Association to maintain the common areas. 

Analysis: The Court rejected this argument, finding that MCL 554.139 only imposes such a 

duty on the lessor of land, and the Association did not lease land to the plaintiff. The Court 

rejected plaintiffs argument that since he was a “tenant in common” with respect to the common 

areas under the condominium act, it also made him a “tenant,” thereby making the Association a 

lessor for purposes of MCL 554.139. The Court then concluded that the plaintiff was neither an 

invitee nor licensee in the common areas. Accordingly, there was no duty owed to the plaintiff 

under premises liability principles. Finally, the Court of Appeals disposed of the remaining 

claims by finding (1) that the plaintiff failed to plead a negligence claim, and (2) that the 

plaintiff failed to identify any contractual language in support of a breach of contract claim. 

C. In re Estate of Charles E. Duke, No. 321234 (Mich. Ct. App. Oct. 13, 2015) ** 

Holding: A notary public’s “‘saving affidavit’ under MCL 565.202 only applies to errors or 

discrepancies in a person’s name.”  Thus, the affidavit here was insufficient to correct the 

alleged error in the date of acknowledgement on the deed. However, “the probate court erred in 

setting aside the deed solely due to a defect in the acknowledgement without also finding a lack 

of good faith or valuable consideration, or the presence of another invalidating circumstance, 

such as fraud, mistake of fact, coercion, or undue influence.” Thus, the Court reversed the 

probate court’s order granting the petition to determine title to the real property at issue. 

Facts: The deed conveyed the property to the decedent’s sons. “According to the notations on 

the document, the deed was acknowledged by decedent,” on 5/14/07, before a notary public 

whose commission would expire on 12/30/14. Petitioners argued that the deed “was fraudulent 

and void under MCL 565.46 and MCL 565.47 because it was improperly notarized” and, thus, 

could not be validly recorded. The notary later “executed an affidavit averring that she witnessed 

decedent execute the quitclaim deed on or about April 13, 2009, and that the date written and 

printed on the deed was incorrect.” 

Analysis: Respondent argued that notary’s “affidavit was adequate to correct the alleged errors in 

the dates of execution and acknowledgment pursuant to MCL 565.202.” Based on the “plain 

language of MCL 565.202 in context with the other sections of the act,” the Court disagreed, 

rejecting his argument that the statute “allows for the broad correction of errors on recorded 

documents by subsequently recording” an affidavit. However, it also concluded that the probate 

court “failed to recognize that under Michigan law, an invalid acknowledgment does not render 
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void an otherwise valid conveyance of real estate.” The probate court did not make any findings 

as to “whether good faith and valuable consideration were present.” Thus, given the relevant case 

law “and the text of MCL 565.404,” remand was necessary for further evidence to be taken on 

these and any other relevant issues. 

D. Dasch, Inc. v. Signature Assocs., Inc., No. 321147 (Mich. Ct. App. Aug. 25, 2015) ** 

Holding: The Court affirmed the trial court’s judgment of no cause of action, entered after a 

bench trial, where plaintiffs alleged that defendants committed negligent misrepresentation 

during the course of a real estate transaction. 

Facts: Plaintiffs alleged defendants made misrepresentations either verbally or in writing in four 

instances, including a “comps list” of rent comparables. Plaintiffs asserted that “in each instance 

defendants materially overstated the comparable rents for each of the markets where the 

properties were located.” 

Analysis: The trial court found that “while defendants prepared the comps list without 

reasonable care, any statements verbally or in writing to plaintiffs were only opinions and not 

reliable.” Plaintiffs essentially argued that “they were not required to establish that defendants 

learned that the information in the comps list was false before they themselves made that 

discovery. “This argument was mistaken as to the law. “[A] seller’s agent must disclose newly 

discovered information that the seller’s agent recognizes as rendering a prior affirmative 

statement untrue or misleading.” This duty “may arise if a buyer expresses a particularized 

concern about a particular issue.” It was undisputed that “plaintiffs repeatedly expressed concern 

about market rental rates and that plaintiffs wanted this information in order to determine 

whether the purchase of the office buildings would continue to be a profitable.” Alfieri held that 

“even under these circumstances, the duty to disclose attaches only where the seller’s agent 

discovers the error prior to the purchaser becoming aware of the error. The trial court made a 

fact-finding that plaintiffs failed to prove that defendants knew that the statements defendants 

made orally or in the comps list were untrue or that defendants discovered that the statements 

were untrue before plaintiffs made the discovery. This fact-finding was not clearly erroneous.” 

Thus, the trial court did not err in holding that plaintiffs did not establish that defendants owed 

them a duty of due care. Also, the trial court did not clearly err in finding that “any reliance by 

plaintiffs on the comps list was not justifiable. The purchasers, exercising reasonable care, should 

have noted some of the glaring problems with the comp list.” 

E. Tuscany Grove Ass’n v. Peraino, No. 320685 (Mich. Ct. App. July 14, 2015) ** 

Holding: A condominium association may not initiate an action that will incur litigation costs 

unless the association complies with the requisite formalities in its bylaws. 

Facts: The plaintiff association filed suit against a co-owner, Kimberly Peraino, in an effort to 

compel her to comply with certain fencing restrictions contained in the association’s bylaws. 

However, the bylaws also require the association to obtain a 2/3 vote approval by the co-owners 

before incurring any legal expenses incident to the litigation, which the association failed to do. 
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Analysis: The Court of Appeals held that the Association did not have authority to bring suit 

against Peraino because it did not obtain a supermajority approval before initiating the action. 

The Court found that the Michigan Nonprofit Corporation Act and the Condominium Act did not 

supersede the bylaws, because the statutory language in those acts envisions the possibility of 

self-imposed restrictions on an entity’s power to sue. Furthermore, the Court rejected the 

Association’s ratification argument. Although the Association obtained approval by its co-

owners after initiating the case, the approval was not sufficient to ratify the action because it was 

done by collecting signatures on a petition, rather than by holding a formal vote. This did not 

satisfy the formalities set forth in the bylaws. 

MICHIGAN COURT OF APPEALS UNPUBLISHED CASES 

A. Salvatore D’Anna v Furgal, et al.  No. 320652 (Mich. Ct. App. September 17, 2015) 

Facts:  Furgal sold property to D’Anna on a land contract. The land contract provided that in 

addition to the land contract payments, D’Anna would pay Furgal a quarterly royalty for all 

aggregate removed from the property. While it is not entirely clear, it appears that Trajcevski 

kept funds derived from the aggregate removal and failed to pay the royalty to the land contract 

seller (Furgal). Trajcevski was acting as an agent for D’Anna. The plaintiffs sued alleging that 

D’Anna breached the land contract and that Trajcevski was liable for conversion. The trial court 

found Trajcevski liable for conversion and awarded treble damages. Trajcevski  appealed. The 

Court of Appeals affirmed.  

Analysis and Holding: Trajcevski argued that Furgal was not able to sue him for conversion 

because it did not own the property, having sold it on a land contract.  The Court found that as a 

land contract seller, Furgal had a right to bring the conversion claim because a land contract 

seller’s interest was a sufficient possessory interest to support a conversion claim.  Trajcevski 

argued that he could not be held personally liable as he was a disclosed agent for D’Anna. The 

Court held that an agent is still liable for its own intentionally tortious conduct. Finally, 

Trajcevski argued that the economic loss doctrine precluded the plaintiff from bringing the 

conversion claim. The Court rejected that argument as well. While this doctrine generally 

precludes a tort action when the plaintiff could maintain the action based upon the contractual 

relationship*, and while there is an emerging trend in Michigan to create an exception to this rule 

for some intentional torts, the Court declined to decide if the economic loss doctrine should or 

should not apply to intentional torts, holding that in this instance the trial court reached the right 

result because the land contract was not with Trajcevski, personally. So that doctrine had no 

bearing on his tort liability.  

*The economic loss doctrine, simply stated, provides that “‘[w]here a purchaser’s expectations in 

a sale are frustrated because the product he bought is not working properly, his remedy is said to 

be in contract alone, for he has suffered only “economic” losses.’” This doctrine hinges on a 

distinction drawn between transactions involving the sale of goods for commercial purposes 

where economic expectations are protected by commercial and contract law, and those involving 

the sale of defective products to individual consumers who are injured in a manner which has 

traditionally been remedied by resort to the law of torts. 
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B. MDOT v Panacea Redevelopment Corp. No. 319356 (Mich. Ct. App. September 22, 

2015) 

Facts: This is a condemnation action in which the trial court granted the defendant’s motion to 

exclude MDOT’s appraisal from evidence and denied MDOT’s motion to exclude the 

landowners’ appraisal from evidence. The trial court also granted defendant’s motion for a 

directed verdict and awarded the landowners $835,000 as compensation for a partial taking. 

MDOT had set aside $375,000 for the compensation. MDOT appealed. The Court of Appeals 

vacated the trial court order and remanded the case for a new trial. The area that was the subject 

of the condemnation action had contained a cel tower, which was moved and had also been 

leased to a company that used it for truck driver training, but that lease had ended.  

Analysis and Holding: The case contains a good description of all of the relevant factors to be 

taken into consideration when a court determines the amount of just compensation. The Court 

found that the lower court’s reasons for excluding MDOT’s appraisal were in error which was 

the basis of the reversal. The lower court had found that the MDOT appraiser’s use of 

speculative uses and his admission that there was no current demand for the property rendered 

his opinion inadmissible. MDOT also claimed that the lower court should not have admitted the 

landowner’s appraisal into evidence because it improperly based its valuation on a use for which 

there was no market demand at the time of the taking, and because it was based upon post-taking 

events and the probability of post-taking events. MDOT argued that the “highest and best use” 

must have a current market demand. The Court of Appeals disagreed. The Court cited prior cases 

in which the highest and best use can be one for which such “development is reasonably 

probably within a reasonable time and for a reasonable price.” Further, the Court opined that 

post-taking events can be used to impeach or confirm an expert’s opinion. And finally, it said 

that the probability of post-taking events is relevant to the appraiser’s opinion of value.  

C. Scollard v Lake Columbia Property Owners Association No. 322574 (Mich. Ct. App. 

October 22, 2015) 

Facts:  This is a dispute over the ownership and use of platted land along the water’s edge of 

Lake Columbia. The lakeside lots in the plat were described by metes and bounds and with a 

solid black line. The plat described the lot lines as “along the water’s edge.” But then the plat 

included an irregular strip of land between the lakeside lots and the water’s edge. The plattor 

retained an easement over that strip of land. The question presented was who owns that strip of 

land. The lower court held that it was owned by the owners of the lakeside lots, as if their lot 

lines extended to the water’s edge. The Court of Appeals disagreed. 

 

Analysis and Holding: The Court said that first, it must try to discern the plattor’s intent and 

enforce that intent. The lower court’s finding that the plat was ambiguous was found to be in 

error. Instead, the Court of Appeals noted that the legal description of the plat ran “to the 

termination of the meandering line along the water’s edge of Lake Columbia” and then it ran for 

24 more metes and bounds descriptions. Further, importantly, the Court noted that the plat 

included an easement for ingress and egress to all owners of lots with frontage on the lake, to and 

from the lake. The fact that this easement was included meant that the plattors must have 
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intended to retain title to the land over which the easement was granted. Thus, those lakeside lot 

owners must have needed to have their lot lines extended in order to reach the lake. Therefore, 

the Court concluded that the disputed strip of land was retained by the plattor and was transferred 

in fee to the Association. The Court reversed and remanded the case for consideration of the 

plaintiff’s other claims and the Association’s counterclaims.  

D. Moon Lake Condominium Association v RBS Citizens No. 323576 (Mich. Ct. App. 

November 12, 2015) 

Facts:  A unit in a condominium was foreclosed by the lender.  The condominium association 

had placed a lien on the property for unpaid assessments. There were surplus funds resulting 

from the sale which the association sought to recover.   

Analysis and Holding: The foreclosure statute contains provisions governing the distribution of 

surplus funds resulting from a foreclosure sale. That statute provides that surplus funds may be 

paid to a claimant if the claimant has filed a written demand on the person conducting the sale 

which verifies by oath that the claimant has a subsequent lien encumbering the property and 

which includes the amount of the lien. The person conducting the sale is directed to pay the 

surplus to the court. The claimant must then apply to the court for the funds.  Thereafter the court 

holds a proceeding to determine who is entitled to the funds. If no one makes a claim then the 

surplus funds are to be paid to the mortgagor. While the statute does not require notice to be 

given to a junior lien holder, in this case, the condominium association had notice of the 

foreclosure sale and did nothing until after the order for distribution of proceeds had been 

entered. Although the statute does not contain a time limit for a claimant to submit a claim, the 

Court found that it was not erroneous for the lower court to find that the claim was untimely. The 

sale was on September 10
th

. The defendant applied for the distribution on October 8
th

 and the 

association’s claim was filed on November 22
nd

.  

E. Smith v Twp of Holly, No. 323421 (Mich. Ct. App. Nov. 19, 2015) ** 

Holding: A division of land does not require that all resulting parcels be buildable. 

Facts: This matter involved property with a central ten-acre portion of the parcel and two five-

acre sections. On December 7, 2004, the plaintiffs took out a mortgage on the central 10 acres of 

property, on which their house sat. The mortgagee was Mortgage Electronic Registration 

Systems, Inc. (MERS), and the lender was Republic Bank. The plaintiffs began to have difficulty 

paying their mortgage and, eventually, MERS foreclosed by advertisement on the plaintiffs’ 10 

acres of property and a sheriff’s sale was held. MERS was the highest bidder at the sheriff’s sale 

in the amount of $138,502.78. MERS quit claimed the 10-acre property to Federal National 

Mortgage Association (FNMA). FNMA quit claimed the 10-acre property to PHH Mortgage 

Corporation (PHH). PHH sought possession of the 10-acre property from the plaintiffs and 

obtained a consent judgment against the plaintiffs in the district court. The district court 

judgment stated that an order of eviction would be issued against the plaintiffs if they did not 

vacate the property. Thereafter, the plaintiffs voluntarily left the property. PHH quit claimed the 
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10-acre property to the defendant. The plaintiffs moved their family back into the house located 

on the subject 10 by entering through an unlocked window. The plaintiffs brought the instant 

suit, requesting that the trial court quiet title in their favor and find a violation of the Land 

Division Act. The defendant filed a motion for summary disposition, arguing that the doctrine of 

laches precluded the plaintiffs from quieting title to the 10-acre property in their favor. The trial 

court granted the defendant’s motion for summary disposition, holding that the plaintiffs’ claims 

were barred by the doctrine of laches. However, the court refused to enter an order quieting title 

to the 10-acre parcel in favor of the defendant. The Court of Appeals heard the case and 

remanded. The defendant moved for summary disposition, and the trial court granted it, holding 

that that the plaintiffs’ claim under the Land Division Act claim had been disposed of, and that 

the defendant was entitled to governmental immunity as to the plaintiffs’ remaining claims. 

Analysis: The Court of Appeals affirmed, holding that the defendant’s proposed land division 

did not violate the Land Division Act. Specifically, the Court held that the proposed division met 

the definition of “accessible” within MCL 560.109(1)(e) because, even though the two five acre 

parcels were unbuildable because they did not meet the requirements for obtaining a permit, 

there is no provision of the Land Division Act that requires all parcels to be buildable. In other 

words, the Court held that there is no blanket requirement that a “proper division” of land must 

result in properties that are buildable. In addition, the Court held that summary disposition was 

appropriate for the plaintiffs’ remaining claims because the plaintiffs failed to demonstrate that 

the defendant committed the alleged torts outside the exercise of a governmental function, and, 

therefore, failed to plead their claims in avoidance of governmental immunity. 

F. FMG II Developments, LLC v Deyo, No. 322943 (Mich. Ct. App. Nov. 24, 2015) ** 

Holding: Not breaching a contract with the other party does not provide sufficient consideration 

for a modification to eliminate interest. 

Facts: FMG entered into a 5-year land contract with the defendant and her late husband in 2005 

to purchase 66 acres of former farmland FMG planned to develop. On appeal, the defendant 

argued that the trial court erred in concluding that there was mutual assent to modify the land 

contract and waive interest. 

Analysis: The Court of Appeals held that there was no consideration to support the alleged 

modification of the land contract to eliminate interest. FMG contended that there was 

consideration to support the modification because it did not walk away from the project and 

because it paid off a contract with a neighboring landowner. It essentially alleged that, because it 

did not breach its contracts with the defendant, the defendant received consideration for agreeing 

to waive the interest payments. The trial court had agreed with FMG, reasoning that FMG 

continued to pay the property taxes and paid off the other contract, which in turn, provided the 

defendant with a benefit. However, the Court of Appeals concluded that the defendants were not 

required to waive interest to compel FMG to perform its duties under these agreements as it is a 

long-standing principle of contract law that doing what one is legally bound to do is not 

consideration for a new promise. Further, warranty deeds the defendants released for less than 

the originally agreed upon amount did not constitute writings that evinced mutual assent to waive 

the interest payments. FMG could not identify any language in the deeds relative to a 
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modification of the interest payments. Other evidence introduced at trial also supported that there 

was no mutual assent to waive the interest payments. Accordingly, the Court reversed and 

remanded for further proceedings. 

G. Lake Adrian Developers, LLC v City of Adrian No. 322511 (Mich. Ct. App. 

December 17, 2015) 

Facts: Plaintiff owned lots on an artificial lake. The City dammed the creek to create the lake. 

Savoy Energy entered into an agreement with the City to provide royalty payments to the City in 

exchange for oil and gas exploration rights on the bottomlands of the lake. The plaintiff claimed 

that it had riparian rights under common law, under the Inland Lakes and Streams Act, or by 

adverse possession, and that therefore, it was entitled to share in the royalty payments.  

Analysis and Holding:  The lower court held that the plaintiff did not hold riparian rights. The 

law clearly provides that there are no riparian rights in artificial bodies of water. The fact that the 

lake was created by damming a natural watercourse did not change the conclusion.  It further 

held that while the lake may be an Inland Lake, the Inland Lakes and Streams Act does not 

abrogate common law, grant or enlarge riparian rights, nor can it confer riparian rights where 

none previously existed. The Court interpreted the use of the term “riparian owner” in the Inland 

Lakes and Streams Act as referring to one with pre-existing riparian rights.  

H. 208 Pioneer Club Road SE LLC v City of East Grand Rapids. No. 323413 (Mich. Ct. 

App. January 21, 2016) 

Facts:  The plaintiff owns two lots which the City combined for real estate tax purposes. The 

City sent a letter to the sole member of the plaintiff advising him of its intent to combine the lots 

unless he objected. The City also provided him with a copy of the local zoning ordinance which 

governed nonconforming lots. Upon receipt of the letter the sole member transferred the lot to 

the plaintiff and transferred the other lot to a sister company. The City then advised him that he 

had violated the zoning ordinance. He then conveyed the second lot to plaintiff. The City then 

recorded an affidavit on the title to the lots which identified the lots as nonconforming lots which 

could not be divided or sold apart from one another. Plaintiff asked the City to remove the 

affidavit. The City refused. Plaintiff sued the City for slander of title. The City replied that its 

actions were a governmental function protected by governmental immunity.  

Analysis and Holding:  The Court held that the trial court properly determined that the City was 

engaged in a governmental function when it filed the affidavit. It was done as a way to ensure 

compliance with its zoning ordinance. In light of the member’s prior actions, it was appropriate 

for the City to take proactive measures to ensure future compliance. Further the Court held that 

the City’s knowledge of the effect of the zoning ordinance on the parcel fell within the 

enumerated matters for which an affidavit may be filed under MCL 565.451a. 
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I. Stanton v Saad No. 324760 (Mich. Ct. App. February 16, 2016) 

Facts:  The defendant as landlord entered into a 35 year ground lease with Wendy’s as the 

tenant. The lease contained an option to purchase the real estate. The lease and the memorandum 

of lease both provided “Assignment of this Lease shall not constitute an assignment of this 

Option unless specifically assigned by Lessee. Lessee may retain this Option notwithstanding an 

assignment of this Lease.” Wendy’s assigned its leasehold interest to another who assigned that 

interest to the plaintiff.  Plaintiff gave the defendant notice of its intent to exercise the option and 

secured an MAI appraisal of the real estate at $350,000 in compliance with the lease. The 

defendant did not respond. So the plaintiff secured another appraisal and had the two appraisers 

reconcile their differences to reach a value of $325,000. The defendant then secured a non-MAI 

appraisal at $600,000.  Plaintiff sued claiming breach of contract and seeking specific 

performance. Defendant claimed that the exercise was improper because it was only for the land, 

instead of for the land and the restaurant. Defendant also claimed that Wendy’s had not 

specifically assigned the option when it assigned the lease. After the case was started, the 

plaintiff secured a Reaffirmation of Assignment of Option to Purchase from Wendy’s.  

Analysis and Holding:  The Court found the lease language to be unambiguous. In order for the 

option to be assigned, it had to be specifically assigned. One could not assume that the option 

was assigned when the leasehold interest was assigned. While the original lease assignments did 

not specifically assign the option rights, the Reaffirmation of Assignment did specifically assign 

the option rights. The discrepancy between the language in the lease assignment and in the 

Reaffirmation created an issue of material fact, making summary disposition inappropriate. The 

Court reversed the lower court’s order of $93,910.08 in damages to the plaintiff, its award of 

$139,394.34 in attorney fees, its order to defendant to convey the land to the plaintiff and its 

order granting plaintiff summary disposition. It remanded the case to permit the trier of fact to 

determine if the option was assigned.  
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