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Respectfully submits the following position on: 
 
* 

Amicus Brief in Marlette Auto Wash, LLC vs. Van Dyke SC 
Properties, LLC (Case No. 326486) 

 
* 
 

The Real Property Law Section is not the State Bar of Michigan itself, 
but rather a Section which members of the State Bar choose voluntarily 
to join, based on common professional interest. 
 
The position expressed is that of the Real Property Law Section only and 
is not the position of the State Bar of Michigan. 
 
To date, the State Bar does not have a position on this matter.   
 
The total membership of the Real Property Law Section is 3,568. 
 
The position was adopted after discussion and vote at a scheduled 
meeting. The number of members in the decision-making body is 18.  
The number who voted in favor to this position was 12. The number who 
voted opposed to this position was 0. The number who abstained from 
voting was 1. 
 

 
 
 

 



Proposed RPLS Position Statement Regarding Request for Amicus 

The Amicus Committee of the Real Property Law Section has been asked by the Plaintiff, 
Marlette Auto Wash, LLC, ("Marlette AW") to consider filing an amicus brief in support of 
Marlette AW's application for leave to appeal to the Michigan Supreme Court from the decision 
issued by the Court of Appeals in Marlette Auto Wash, LLC, vs. Van Dyke SC Properties, LLC, 
Case No. 326486 (May 10, 2016). We recommend that the Section file an amicus brief, although 
in support of the appellee, not the appellant Marlette AW.  The result in Marlette was correct; 
however the COA's reasoning was somewhat unclear and has created the possibility of confusion 
regarding the doctrine of prescriptive easement and the requirement of privity in the face of two 
seemingly contradictory precedents, and therefore should be reviewed and clarified by the 
Michigan Supreme Court.  

The law regarding prescriptive easements is well established in Michigan.  A prescriptive 
easement is grounded on the legal fiction that a landowner has granted an interest to an adverse 
claimant (sometimes referred to as a lost grant), whether through the owner's active consent or 
mere acquiescence.  Slatterly v. Madiol, 256 Mich. App. 242, 260 (2003).  "A prescriptive 
easement results from open, notorious, adverse, and continuous use of another's property for a 
period of 15 years."  Matthews v. Dep't Nat. Resources, 288 Mich. App. 23, 37 (2010).  "A party 
may 'tack' on the possessory periods of predecessor in interest to achieve the fifteen-year period 
by showing privity of estate. This privity may be shown in one of two ways, by (1) including a 
description of the dispute acreage in the deed, or (2) an actual transfer or conveyance of possession 
of the dispute acreage by parol statements made at the time of conveyance."  Killips v. Mannisto, 
244 Mich. App. 256, 258 (2001).   

In Marlette the issue is whether the plaintiff, Marlette AW has established a right to a 
prescriptive easement through the parking lot of the adjacent shopping center owned by defendant 
Van Dyke SC Properties ("Van Dyke") for its customers to access the car wash bays.  Marlette 
AW purchased the car wash in 2007 from a bank's holding company following foreclosure 
proceedings.  The shopping center was in disrepair and shut down in 2009, but Van Dyke 
purchased and reopened the shopping center in 2013.  The principal of the Van Dyke, James 
Zyrowski, had been the original owner of the car wash, and admitted that when he owned the car 
wash from 1989 until 2005, the parking lot was used to access the car wash. Zyrowski sold the car 
wash in 2005 to Lipka Investments, but Lipka lost the property in 2006 when it conveyed the 
property to the bank via a deed in lieu of foreclosure. The bank almost immediately transferred the 
property to its holding company. The dispute between Marlette AW and Van Dyke arose in 2013, 
when Van Dyke asked Marlette AW to contribute toward parking lot expenses and to enter into a 
lease for a portion of the parking lot.  Marlette AW refused and soon thereafter commenced suit 
claiming a prescriptive  easement.  

The trial court found that a prescriptive easement benefiting the car wash had vested in 
2005 and ran with the land thereafter.  The Court of Appeals reversed on the grounds that Marlette 



AW had failed to establish continuous use of the parking lot for a period of 15 years because its 
period of use was far less than the statutory 15 years and it lacked privity with its predecessor-in-
interest in order to tack.  The deed to Marlette AW did not describe the disputed property and there 
was no evidence that, at the time of conveyance, the parties discussed an easement or access to the 
car wash via the parking lot. Furthermore, the prior two transfers did not meet the requirements 
for privity.   

Marlette AW argued that it was not required to demonstrate privity because a previous 
owner of the car wash used the parking lot continuously for the requisite 15-year period and thus 
the prescriptive easement vested at that time and became an easement appurtenant and thus ran 
with the land  without the current possessor needing to tack to that prior possessor.  There being 
no need to tack, establishing privity of estate was not required.  The Court of Appeals in Marlette 
wrote: 

We disagree.  It is true that a prescriptive easement, like property acquired through 
adverse possession, vests when the statutory period expires and not when the action 
is brought. See [Matthews] at 36.  However, the person claiming a prescriptive 
easement must acknowledge or act on the purported acquired right; "the expiration 
of the period of limitation terminates the title of those who slept on their rights and 
vests title in the party claiming adverse possession.  Gorte v. Dep't of Transp., 202 
Mich. App. 161, 168; 507 N.W. 797 (1993)(emphasis added).  It is undisputed that 
no previous owner of the car wash asserted a claim of prescriptive easement with 
regard to defendant's property.   

And plaintiff failed to cite any legal authority in support of its argument that privity 
of estate need not be shown after the 15-year statutory period is met at any time and 
by any previous owner because the owner of the servient property automatically 
loses his title when the statute of limitation expires.  While a presumption of a 
prescriptive easement may arise when a party shows that the use has been in excess 
of the prescriptive period by many years, Reed v. Soltys, 106 Mich. App. 341, 346; 
308 N.W.2d 201 (1981), no such presumption arose in this case.  

Marlette AW urges the Supreme Court to "take this action to re-establish that a prescriptive 
easement vests when the statute of limitations expires and then runs with the land, regardless of 
whether a legal claim was ever asserted." 

Marlette AW argues that the COA decision is contrary to established Michigan precedent 
regarding the vesting of prescriptive easement rights.  It puts forward a two-step argument:  (1) 
title to a prescriptive easement vests when the limitations period expires, not when an action 
regarding title to the property is brought; and (2) once established, a prescriptive easement is an 
easement appurtenant and runs with the land whether or not it is mentioned in the deed.  In support 



of the first proposition, Marlette cites to Gorte and Matthews.  In support of the second proposition, 
Marlette cites to Haab, 332 Mich. at 144 and Wortman.     

Van Dyke argues that the COA decision was correct and consistent with Michigan law 
regarding the requirement that the adverse possessor establish 15 years of continuous and 
uninterrupted use. It also distinguishes Haab and Wortman, which involved circumstances of 
continuous use by a predecessor in interest for many years in excess of the statutory period (30 
and 40 years, respectively).  Our position essentially draws this same conclusion but provides a 
more nuanced justification for the position. 

 On the surface, Marlette's argument tracks the language of the above referenced line of 
decisions by the Court of Appeals.  For example, Gorte states:  "Michigan courts have followed 
the general rule that the expiration of the period of limitation terminates the title of those who slept 
on their rights and vests in the party claiming adverse possession. Thus, assuming all other 
elements have been established, one gains title by adverse possession when the period of limitation 
expires, not when an action regarding the title to the property is brought."  202 Mich. App. at 168-
168, citing Gardner v. Gardner, 257 Mich. App. 172, 176 (1932).  Similarly, Matthews states: "a 
party claiming a prescriptive easement is vested with title to the land upon the expiration of the 
period of limitations."   288 Mich. App. at 42.  The court in Haab held that no tacking was required 
where plaintiff's predecessor used the disputed property for more than 30 years and therefore 
established a valid easement without tacking.  "Once established, the right-of-way was an easement 
appurtenant and therefore passed by the deed of the dominant estate although not expressly 
mentioned in the instrument of transfer…." 332 Mich. at 144.  And in Wortman, the court likewise 
said that privity was not in issue where the disputed passageway had been used by defendant's 
father for more than 40 years, which gave rise to a "conclusive presumption" of a grant of easement 
that is appurtenant and runs with the land.  More recently, another panel of the COA issued a 
decision in Methner v. Sanford, Case No. 326781 (August 23, 2016), relying on Haab, stating:  
"However, if use by the plaintiffs' predecessor in title, Howson, satisfied the elements of a 
prescriptive easement, then plaintiffs acquired the easement when they purchased the property, 
even if it was not mentioned in the deed or the parties' dealings."   

However, the ruling sought by Marlette AW that in all cases, a prescriptive easement 
automatically vests 15 years after the use began and thereafter runs with the land, thereby  
obviating the need for the current adverse possessor to establish the elements of a prescriptive 
easement - is not sound and there appears to be a reasonable way of distinguishing Haab and 
Wortman.  Such a position,  leads to a host of potential problems for property owners and title 
companies, as it would give rise to unrecorded easements that are not known and may well not be 
ascertainable currently. The 15 year statutory period runs against the person whose property is 
being claimed for an easement, and the issue must be viewed from his perspective. If the property 
owner does not take action to oust the adverse possessor within the statutory period, he loses title 
to the property.  Yet, under the rule proposed by Marlette AW, a property owner could lose title to 
the property even if there had not been any adverse use for many years.  A neighbor could revive 



a long-dormant easement simply by claiming that it had long ago vested in his predecessor and 
therefore was appurtenant, even if the neighbor had only recently begun to use the property.  How 
is a property owner to protect himself against such claims? He cannot unless the predecessor has 
acted upon his acquired right, as the COA ruled in Marlette.  Furthermore, adopting Marlette AW's 
position would completely undermine a long line of Michigan cases requiring an adverse possessor 
to show that he can satisfy all of the elements required for a prescriptive easement including a 
continuous 15 years.  Under these cases, tacking is permitted to establish 15 years of adverse 
possession so long as there is privity of estate.  These courts have been clear that failure to establish 
any of the elements means the claim is lost.   Under Marlette AW's approach, any 15 year period 
of adverse possession in history that meets the other requirements for a prescriptive easement 
would allow the current possessor to avoid meeting any of the requirements.    

Although not clearly articulated, the COA in Marlette essentially confirmed that the 
prescriptive easement analysis begins with the person making the claim and runs backwards 15 
years.  That is, in fact, how the analysis is applied in a majority of the prescriptive easement cases 
decided by the Michigan appellate courts.  This is contrary to the position urged by Marlette AW  
that the analysis begins at the time that the use begins and runs forward 15 years.  Haab and 
Wortman may be seen as having used such a forward-looking analysis, but only in the exceptional 
circumstances where the continuous use had been ongoing for decades, not merely for the 
minimum statutory period.  And, importantly, in neither Haab nor Wortman was there an actual 
break in the continuous use, as there is in Marlette, where Marlette AW's immediate processor-in-
interest, the bank, did not operate the car wash and did not use the purported easement.     

The Supreme Court should not adopt Marlette AWs position.  The better rule is that unless 
the use has been in effect continuously for many years beyond the statutory period and thus 
becomes eligible for the presumption of easement described in Haab and Wortman, a vested right 
to a prescriptive easement does not become an easement, and thus, not an easement appurtenant 
that runs with the land until there is an actual claim of adverse possession and determination by a 
court that all the elements of a prescriptive easement have been satisfied.  Until then, what vests 
at the end of the prescriptive period is not a prescriptive easement, but the right in the adverse 
possessor to assert that a prescriptive easement exists entitling the adverse possessor to continue 
in possession over objection or potential objection by the property owner.  If the adverse possessor 
fails to seek a court determination of the existence of a prescriptive easement, then the right to 
make such a claim continues in a subsequent adverse possessor so long as there is privity of estate 
by virtue of a reference of same in a deed or by a parol statement.  There is no obligation for the 
adverse possessor to seek a court determination.  However, until that time, the right to assert that 
a prescriptive easement exists does not ripen into an easement appurtenant that runs with the land. 
The Section should urge the Supreme Court to adopt this rule.  To be completely consistent, we 
should also opine that even under long term use concept described in Haab and Wortman, the right 
to a prescriptive easement should not be deemed an easement appurtenant until a court determines 
that all the elements have been established - even if that would be an easier proposition given the 



favorable presumption these cases offer.  Instead, a way to view Haab and Wortman is to 
understand the very long term continuous use as an exception to the requirement of showing privity 
(presumably the long term continuous use eliminates that need).  However, the current adverse 
possessor must still establish all the elements for a prescriptive easement including continuous use 
dating back at least 15 years which under this approach would allow tacking without privity.  
However, since the Marlette case does not even present continuous use and was not decided in the 
context of a very long term use, we may not need to go that far. 

Sincerely, Amicus Sub-Committee 

Ronn  Nadis 

David Pierson 
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