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MICHIGAN REAL PROPERTY LITIGATION 

I. INTRODUCTION 

 Michigan real estate law is a highly technical and dynamic area of law that undergoes 

constant change in the legislature and by decisions in Michigan trial and appellate courts.  An 

overview of all aspects of real estate litigation is well-beyond the scope of this presentation, which 

will, instead, focus on two topics, i.e., Michigan’s Summary Proceedings Act (the “Act”) and quiet 

title actions.  The goal of this presentation is to provide an introduction and overview of the topics 

to attorneys possessing basic knowledge of this area of the law, and in some cases a step-by-step 

guide to successfully litigate quiet title actions and cases under the Act.  With this introduction to 

the Act, practitioners will have the ability to represent clients in landlord-tenant actions and land 

contract forfeiture proceedings.  This overview of quiet title actions will similarly provide 

practitioners with an understanding of the bases for the cause of action and the remedies available 

to their clients.   

II. THE LEASE 

 While a full discussion of the nuances of drafting residential and commercial leases is 

beyond the scope of this presentation, there are a few basic facts and terms of which practitioners 

should be aware when representing clients in lease negotiations.  A lease defines the relationship 

of its parties with respect to the possession of property.  While leases can be oral or written, a lease 

for a term in excess of one-year must be in writing to comply with the statute of frauds.  MCL 

566.106.  The minimum requirements for a lease to be valid are 1) the names of the parties; 2) an 

adequate description of the leased premises; 3) the length of the lease term; and 4) and the amount 

of the rent.  Macke Laundry Serv. Co. v Overgaard, 173 Mich App 250, 254; 433 NW2d 813 

(1988).  For an excellent discussion and outline for drafting leases, the practitioner is referred to 

Chapter 1: Drafting Residential Leases, Michigan Lease Drafting and Landlord-Tenant Law. 

Institute of Continuing Legal Education online book, (current through 03/19/2021). 
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III. THE SUMMARY PROCEEDINGS ACT  

The Act provides an aggrieved property owner with an avenue of repossession that is 

relatively quick and predictable.1  The Act is narrowly tailored to provide rules and procedures to 

efficiently recover possession of premises in the district courts and municipal courts who have 

jurisdiction over summary proceedings to recover possession.  Chapter 57, Summary 

Proceedings to Recover Possession of Premises, MCL 600.5701, et. al. The Michigan Court 

Rules, specifically at MCL 4.201 et. al., compliment and provide civil procedures under the Act.  

Demands for money may be joined with all equitable claims, but the court cannot render a money 

judgment that exceeds the district court’s $25,000 jurisdictional limit.  MCR 4.201(G); MCL 

600.5739; MCL 600.8301.  If the money damages a plaintiff seeks to recover exceeds the 

jurisdictional limit of the district court in which an action is filed ($25,000.00), the court shall, on 

a motion of either party or on its own initiative, order the removal of that portion of the action to 

the circuit court. MCR 4.201(G)(2). 

 A. Rationale for the Enactment of the Summary Proceedings Act. 

 At common law a landlord could use reasonably necessary force to remove a holdover 

tenant or other unauthorized occupant of his land.  However, this rule was modified very early on 

by statute to prohibit forceful entry by the landlord, in the interest of avoiding a breach of the 

peace.  The forcible entry and detainer statute has remained substantively unchanged, and it is 

incorporated as subsection (1) of the present anti-lockout law, MCL 600.2918, and it provides: 

Any person who is ejected or put out of any lands or tenements in a forcible and 
unlawful manner, or being out is afterwards held and kept out, by force, is entitled 
to recover 3 times the amount of his actual damages or $200.00, whichever is 
greater, in addition to recovering possession. 
 

 
1  The Michigan Supreme Court formerly advised that proceedings under the Act should be “settled, tried or 
otherwise concluded within 35 days from the date of service.” AO 1991-1.  Where a jury trial was requested it should 
be “concluded within 63 days from the date of service.” Id.  This Supreme Court administrative order was rescinded. 
Timing of proceedings is now dependent on local district court rules and procedures. 
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The statute prohibits forceful self-help regardless of whether or not the tenant was in rightful 

possession of the premises.  Gallant v Miles, 200 Mich 532; 166 NW 1009 (1918).  The statute 

was amended in 1977 to add a section eliminating self-help altogether even where not forceful 

except in certain narrowly defined circumstances.  MCL 600.2918(2) currently provides in 

pertinent part: 

(2) Any tenant in possession of premises whose possessory interest has been 
unlawfully interfered with by the owner is entitled to recover the amount of his or 
her actual damages or $200.00, whichever is greater, for each occurrence and, if 
possession has been lost, to recover possession.  Subject to subsection (3), unlawful 
interference with a possessory interest includes 1 or more of the following: 
 

* * * 
 

(c) Changing, altering, or adding the locks or other security devices on 
the property without immediately providing keys or other unlocking devices to the 
person in possession. 

 
(e) Removal of doors, windows, or locks. 
 

 The addition of the foregoing to the anti-lockout statute virtually eliminates the self-help 

remedy in Michigan in favor of judicial process to remove a tenant wrongfully in possession.  This 

statute is intended to prevent parties from taking the law into their own hands in circumstances 

which are likely to result in a breach of peace.  A landlord is not permitted to be the judge of his 

own rights in adversely held property, but must use the judicial remedy given by law to secure it.  

See generally Anno:  Right of landlord legally entitled to possession to dispossess tenant without 

legal process, 6 ALR 3d 177, cited with approval in Deroshia v Union Terminal Piers, 151 Mich 

App 715, 719; 391 NW2d 458 (1986).  Note, however, that it is not unlawful, for a landlord to 

retake possession (i) pursuant to a court order; or (ii) when the tenant has not paid the current rent 

and the landlord is under a good faith belief that the party in possession has abandoned the property 

and after diligent inquiry has reason to believe the tenant does not intend to return.  MCL 

600.2918(3)(a) and (c).   
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 B. Legitimate Reasons for a Landlord to Seek to Recover Possession. 

 The Act identifies a number of valid bases for a property owner to seek to recover 

possession from a tenant. 

1. Non-payment of rent.  When a person holds over the possession of the 

premises after failing or refusing to pay rent due under the lease or agreement within seven 

(7) days of service of a written demand for possession for non-payment of rent due.  MCL 

600.5714(1)(a).  This does not include accelerated indebtedness because of a breach of the 

lease.  

2. Tenant holds over for 24 hours after being served with notice of lease 

termination based on illegal drug activity that is prohibited under the lease.  MCL 

600.5714(1)(b).  In such a case, repossession of the property is permitted if the lease 

contains a provision authorizing termination because unlawful drugs are being 

manufactured, delivered or possessed, and the property owner has filed a formal police 

report concerning the manufacture, delivery, or possession of unlawful drugs by the tenant.  

Absent the lease provision and the filing of the formal police report, this section of the 

statute provides no relief.  Under these circumstances the court has the discretion to issue 

an immediate Order of Eviction following entry of a Judgment of Possession without 

waiting the typically required 10 days.  MCL 600.5744(3)(f). 

3. After expiration of the term of the lease.  MCL 600.5714(1)(c)(ii).  When 

the term of the lease expires a landlord may recover possession of the premises.  While 

notice is not expressly required by the Act, there is likely a provision in the lease requiring 

that the landlord or the tenant give notice that the tenancy will not be renewed.  Moreover, 

many leases do not simply terminate when the initial term of the lease expires, but rather, 

the lease automatically converts to a month-to-month tenancy under the same terms as the 

original lease, albeit generally at a higher monthly rate.  If the landlord does not intend to 
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continue the tenancy, it should notify the tenant that the lease is expiring and the date by 

which the tenant is expected to deliver possession of the premises.  A failure to do this may 

result in the landlord having to seek repossession under MCL 600.5714(1)(c)(iii) as 

opposed to MCL 600.5714(1)(c)(ii). 

4. Continuing health hazard or Continuing injury to the premises. MCL 

600.5714(1)(d).  A landlord can seek to recover possession of the premises if a tenant in 

possession willfully or negligently causes a serious and continuing health hazard to exist 

on the premises, or causes extensive and continuing physical injury to the premises.  A 

suit based on such allegations must be brought within 90 days from when the landlord 

discovered the conditions giving rise to the claim.  Under such circumstances the court has 

discretion to issue an immediate Order of Eviction if requested in the complaint.  MCL 

600.5744(3)(e). 

5. Tenant or member of tenant’s household caused or threatened physical 

harm to an individual.  MCL 600.5714(1)(e).  A landlord may commence an action to 

recover possession after a tenant or a member of the tenant’s household causes harm, or 

threatens to cause harm, to a person on the landlord’s property.  Such an action may only 

be brought after the landlord serves the tenant with a 7-day notice to quit.  As a prerequisite 

to filing an action to terminate a lease under this section, the police department must be 

aware provided notice of the incident(s).  Note, however, if the individual who was 

physically injured or threatened is the tenant or a member of the tenant’s household, relief 

under this subsection is unavailable.  MCL 600.5714(1)(e)(i). 

6. Person acquired possession of the premises by trespass and force.  MCL 

600.5714(1)(f).  A landlord has the legal right to evict a person in possession who has no 

legal or equitable right to the premises.  Under such circumstances, if the person in 

possession qualifies as a trespasser after termination of the lease then pursuing an action 
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under MCL 600.5714(1)(f) may yield possession to the landlord more expeditiously.  

According to MCL 600.5744, where a tenant gained possession “through trespass without 

color of title” the court has discretion to issue an immediate Order of Eviction following 

entry of a judgment of possession.  MCL 600.5744(3)(b)-(d); MCR 4.201(L)(3); the 

landlord my request the immediate Order of Eviction in the complaint. 

There is, however, a distinction between a trespasser and a holdover tenant; before 

commencing eviction proceedings, the practitioner is cautioned to first consult the lease on 

treatment of a “holdover tenant”.  In general, absent a holdover provision, “when a tenant 

under a valid lease for years holds over, the law implies a contract to renew the tenancy on 

the same terms for another year.”  Wagner v Regency Inn Corp., 186 Mich App 158, 168; 

463 NW2d 450 (1990).  “Where there is no express agreement for a renewal of an annual 

lease and the tenant remains in possession after the term has expired, the landlord may treat 

him as a trespasser or may acquiesce in his continuing in possession, and in the latter event 

the law presumes that the tenant holds for another year subject to the terms of the previous 

lease.”  Rice v Atkinson, Deacon, Elliott Co., 215 Mich 371, 372; 183 NW 762 (1921).  

Moreover, if a landlord accepts rent for a time after the term expires “. . . the landlord leads 

the tenant to believe that further proceedings regarding the termination of the tenancy are 

not forthcoming.”  Park Forest of Blackman v Smith, 112 Mich App 421, 426; 316 NW2d 

442 (1982). 

7. Foreclosure.  MCL 600.5714(1)(g).  The Michigan Supreme Court has 

determined that a mortgagor whose estate has been terminated by foreclosure proceedings 

is a tenant at sufferance, i.e., one who came into possession by right, but holds over without 

right.  Allen v Carpenter, 15 Mich 25, 34 (1866).  Accordingly, the successful bidder at a 

foreclosure sale may still have to file a summary proceedings action to obtain possession 

of the property after the expiration of the redemption period. 



Real Property Law Academy I | Sponsored by the Real Property Law Section of the State Bar of Michigan 8 

 

 

8. Violation of a valid lease term authorizing termination.  In addition to the 

statutory bases set forth in MCL 600.5714(1), practitioners are encouraged to consult the 

lease itself for general forfeiture terms or the right to terminate based on the tenant’s breach 

of the lease.  There is a dearth of authority concerning the requirement that there be a 

material breach of a lease before a landlord can commence forfeiture proceedings.  In fact, 

in one of the few pronouncements on the issue, the Michigan Court of Appeals stated that 

“[t]here are no Michigan cases addressing the question whether the material breach 

doctrine, applicable in rescission cases, may be applied in a summary proceedings action 

to declare a lease forfeited.”  Geno Enterprises v Newstar Energy USA, Inc., 2003 Mich 

App LEXIS 1341, at p. 19. 

More recently, the Michigan appellate courts have adopted a conservative approach 

to questions concerning the application of forfeiture provisions.  See Majestic Golf, LLC v 

Lake Walden Country Club, Inc, 297 Mich App 305, 325; 823 NW2d 610 (2012), rev’d, 

495 Mich 909; 840 NW2d 305 (2013) (“this Court cannot refuse to enforce the plain and 

unambiguous terms of the lease herein on the basis that the forfeiture clause is ‘unfair.’”) 

(Citing Rory v Continental Ins. Co, 473 Mich 457; 703 NW2d 23 (2005)).  In Rory, a case 

centering on the interpretation of insurance contracts, the Michigan Supreme Court stated 

that “[w]hen a court abrogates unambiguous contractual provisions based on its own 

independent assessment of ‘reasonableness,’ the court undermines the parties’ freedom of 

contract.”  Rory, 473 Mich at 468-469.  Majestic stands for the proposition that, except for 

land contracts2, leases containing general forfeiture clauses are enforceable and not 

 
2  “[T]he Legislature has limited the effectiveness of express forfeiture clauses in land contracts, MCL 600.5726 
(requiring the occurrence of a material breach as a precondition of forfeiture of a land contract, regardless of whether 
the contract has an explicit termination or forfeiture clause), the Legislature notably has not limited the operation of 
forfeiture clauses in other contexts.  Additionally, forfeiture clauses have existed in contracts in this state for more 
than 100 years. See, e.g., Hamilton v Wickson, 131 Mich 71, 73-76; 90 NW 1032 (1902); Saterlee v Cronkhite, 114 
Mich 635-636; 72 NW 616 (1897).  Thus, we cannot conclude that forfeiture clauses in a contract that is not a land 
contract violate public policy.  Majestic, 297 Mich App at p. 326. 
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contrary to public policy.  Majestic, supra, 297 Mich App at p. 326.  And while Majestic 

was ultimately remanded based on the existence of genuine issues of material fact relating 

to claims of notice and waiver, the Supreme Court did not disturb the court of appeal’s 

ruling on strict construction of the lease terms. 

 C. Sources of Law. 

 Actions to acquire possession of real property from one not claiming legal title are 

governed by the Act (MCL 600.5701, et. seq.), in conjunction with MCR 4.201 (landlord-tenant 

actions) and MCR 4.202 (land contract forfeiture proceedings).  In the event of a conflict between 

the local court rules and the statute, the latter will control.  MCL 600.5708.  It is important for the 

practitioner to recognize that proceedings under the Act are formalistic, and it is incumbent on the 

practitioner to comply with and satisfy the strict requirements of the statute and court rules.  

Landlord-tenant actions and land contract forfeiture actions are “forms-driven” actions; the courts 

expect to see specific forms that can be obtained from the court clerk’s office in the district courts, 

and they are also available online through the Supreme Court Administrator’s Office.3 

 D. Jurisdiction and Venue. 

 Jurisdiction over summary proceedings actions is vested in the district and municipal 

courts.  MCL 600.5704.  Venue is proper where all or any portion of the premises is located.  

MCL 600.5706.  If summary proceedings are brought in a court that is not designated as a proper 

county, district, or court, the proceedings may continue where filed if the court approves and the 

defendant does not object.  MCL 600.5706(4).  If the defendant files a timely motion for a change 

of venue (MCR 2.223) or the court sua sponte orders a change of venue, the court shall transfer 

the case to a proper court, and the plaintiff will pay the additional filing fees and costs.  MCL 

600.5706(4). 

 
 
3  http://courts.mi.gov/administration/scao/forms/pages/landlord-tenant-and-land-contract.aspx 
 

http://courts.mi.gov/administration/scao/forms/pages/landlord-tenant-and-land-contract.aspx
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 The district or municipal court in which the action is pending has the authority to enforce 

a redemptive amount.4  Although the redemptive amount may exceed $25,000.00, this does not 

permit the court to exceed its jurisdictional limit5 in rendering a money judgment.6  Michigan 

statutes and court rules allow money claims and equitable claims (or counterclaims) to be joined 

in summary proceedings actions, even though the cases will be filed in district court.  MCL 

600.5739(1); MCR 4.201(G)(1)(a).  If the money damages sought by the plaintiff (or the money 

damages sought by the defendant in a counterclaim) exceed the jurisdictional limit of the district 

or municipal court, the plaintiff must file a separate action in circuit court to recover those 

damages. MCR 4.201(G)(2). 

IV. FILING THE LANDLORD-TENANT ACTION 

 A. Taking Possession:  Step-By-Step. 

  1. Before filing a landlord-tenant action, the tenant must be served with either 

a written Demand for Possession or a Notice to Quit. MCL 600.5716.  USE THE FORM! 

   a. The Demand for Possession or Notice to Quit must: 

i. Contain the address and a brief description of the premises. 

 ii. State the reason for the demand, and if the reason is non-

payment of rent, the amount owed must be included. 

iii. Include the date by which the tenant must comply with the 

demand.  This should not be less than 7 days after service. 

 
4  The redemptive amount is the amount of money the defendant must pay to retain possession of the premises. 
MCL 600.5741; MCL 600.5744(6).  For example, if the court or a jury determines that there is unpaid rent in the 
amount of $30,000.00 the redemptive amount to be paid within 10 days of the entry of judgment is $30,000.  The 
redemptive amount is not the amount of the money judgment entered by the court. 
 
5  District courts in Michigan have exclusive jurisdiction over civil matters where the amount in controversy 
does not exceed $25,000.  MCL 600.8301(1). 
 
6  If a summary proceedings action is filed in a municipal court, the jurisdictional limit is $3,000.  MCL 
730.522(2). 
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 iv. Be dated and signed by the person demanding possession or 

its attorney/agent.  MCL 600.5716. 

b. A Demand for Possession or a Notice to Quit is required under the 

following circumstances: 

i. prior to filing a complaint seeking possession for non-

payment of rent (7-day demand – SCAO Form DC 100a) MCL 

600.5714(1); 

ii. when the tenant in possession causes a continuing and 

serious health hazard on the premises or continuing extensive physical 

injury to the property (7-day demand – SCAO Form DC 100b) MCL 

600.5714(1)(d); 

iii. where the tenant or someone under the tenant’s control has 

threatened or caused physical injury to a person (7-day notice to quit for 

termination of the lease – SCAO Form 100c) MCL 600.5714(1)(e); 

iv. in cases involving a tenant engaged in illegal drug activity 

the Act only requires the demand to be 24 hours prior to filing a complaint 

(SCAO Form 100e) MCL 600.5714(1)(b); 

v. to terminate a tenancy at sufferance (typically, 30-day notice 

to quit – SCAO Form DC 100c) MCL 600.5714(1)(c)(iii). 

c. Although a demand for possession is only required to be given under 

the circumstances set forth in Sections IV(A)(1)(b)(i) through (v), many lawyers, 

clerks and even judges are under the misunderstanding that a demand for possession 

must be served prior to the commencement of every summary proceedings action. 

In reality, a demand for possession does not have to be served before filing a 

complaint based on any of the following: 
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i. a provision provided for in the lease or by law, MCL 

600.5714(1)(c)(i); 

ii. after the expiration of a fixed-term lease, MCL 

600.5714(1(c)(ii); 

iii. where the possessor is a trespasser or has taken possession 

of the premises by force, MCL 600.5714(1)(f); 

iv. “when a person continues in possession of premises sold by 

virtue of a mortgage or execution [i.e. foreclosure], after the time limited by 

law for redemption of the premises”, MCL 600.5714(1)(g); 

v. “when a person continues in possession of premises sold and 

conveyed by a personal representative under license from the probate court 

or under authority in the will”, MCL 600.5714(1)(h). 

d. Service of the Demand for Possession or Notice to Quit can be 

accomplished in accordance with MCL 600.5718 by any of the following methods: 

i. personal service on the defendant; 

ii. delivery at the premises to a family or household member or 

an employee of the possessor with a request that it be given to the possessor; 

iii. first class mail addressed to the possessor; 

iv. electronic delivery, if consented to in writing by the 

possessor. 

e. Terminating a Tenancy at Will or by Sufferance.  “[A] month-

to-month tenancy is a tenancy at will and is terminable at any time by giving one 

month’s notice to quit.”  Aspen Enterprises, Ltd. v Bray, 148 Mich App 9, 14-15; 

384 NW2d 65 (1985).  MCL 554.134(1).  “A tenant at sufferance is defined to be 

one who, having come into possession by right, holds over without right” Allen v. 
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Carpenter, 15 Mich 25, 34 (1866).  A tenancy as sufferance is also terminable on 

one months’ notice. MCL 554.134(1).  However, if the termination is premised on 

a failure to pay rent, the lease may be terminated by delivering a 7-day notice to 

quit, as opposed to serving a demand for possession. MCL 554.134(2).  A notice 

to quit may also be used by either party to a year-to-year tenancy, in which case, 

the lease will terminate one year after the notice to quit is served.  MCL 554.134(3). 

f. Notice to terminate federally subsidized housing.  When 

confronted with the need to terminate a tenancy involving federally subsidized 

housing, there are heightened service requirements for a termination notice set forth 

in 24 CFR 247.4(b) and (c): 

(b) Manner of service.  The notice provided for in paragraph 
(a) of this section shall be accomplished by: (1) Sending a letter by first 
class mail, properly stamped and addressed, to the tenant at his or her 
address at the project, with a proper return address, and (2) serving a copy 
of the notice on any adult person answering the door at the leased dwelling 
unit, or if no adult responds, by placing the notice under or through the door, 
if possible, or else by affixing the notice to the door.  Service shall not be 
deemed effective until both notices provided for herein have been 
accomplished.  The date on which the notice shall be deemed to be received 
by the tenant shall be the date on which the first-class letter provided for in 
this paragraph is mailed, or the date on which the notice provided for in this 
paragraph is properly given, whichever is later. 
 

(c) Time of service.  When the termination of the tenancy is 
based on other good cause pursuant to § 247.3(a)(4), the termination notice 
shall be effective, and the termination notice shall so state, at the end of a 
term and in accordance with the termination provisions of the rental 
agreement, but in no case earlier than 30 days after receipt of the tenant of 
the notice.  Where the termination notice is based on material 
noncompliance with the rental agreement or material failure to carry out 
obligations under a state landlord and tenant act pursuant to § 247.3(a)(1) 
or (2), the time of service shall be in accord with the rental agreement and 
state law. 

 
 g. DO NOT accept any portion of rent that is less than the full amount 

owed by the tenant once the demand for possession or notice to quit is served or 

after the action is filed.  To continue the tenancy, only accept an amount that will 
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bring the tenant current; it is imperative that the practitioner reads the lease to be 

certain what constitutes rent under the terms of the lease.7  Accepting rent payments 

for any period after serving the tenant with a demand for possession can be 

considered a nullification of the notice provided by the property owner before filing 

the complaint.  Park Forest of Blackman v Smith, 112 Mich App 421, 426; 316 

NW2d 442 (1982). 

 B. Filing the Lawsuit. 

After the deadline established in the Demand for Possession or the Notice to Quit has 

expired, it is time to file the Summons and Complaint.  USE THE FORM!  Depending on the 

basis of the proceeding there will be a specific SCAO Complaint form available to the plaintiff. 

1. If the complaint seeks possession for nonpayment of rent, use SCAO Form 

DC 102a; 

2. If the complaint is based on the tenant causing a continuing and serious 

health hazard on the premises or continuing extensive physical injury to the property, use 

SCAO Form DC 102b; 

3. If the complaint is based on the tenant or someone under the tenant’s control 

threatening or causing physical injury to a person, use SCAO Form 102c; 

4. If the complaint is based on the engaged in illegal drug activity, use SCAO 

Form 102c; 

5. If the complaint seeks possession based on a breach of the lease (other than 

nonpayment of rent), to terminate a tenancy at sufferance, to terminate a tenancy at will, or 

 
7  Generally speaking, if the parties have entered into a “gross lease”, the amount due will, in all likelihood, be 
limited to the monthly rent.  However, some leases, such as a “triple net lease”, may define rent to include the “monthly 
rent” plus “additional rent” in the form of property taxes, maintenance costs and building insurance.  Accepting all or 
any portion of the monthly rent or additional rent constitutes accepting rent. 
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based on the expiration of the term of the lease, use SCAO Form DC 102c. 

6. The Summons must comply with the requirements of MCR 4.201(C): 

a. Command the defendant to appear on the specified trial date, in 

accordance with MCL 600.5735(2).  The defendant must receive notice no less 

than 3 days before the hearing.  MCL 600.5735(2)(b).  In virtually all cases, the 

court clerk will set the trial date, and in many district courts, service of process is 

effectuated by the local court officers.  MCR 4.201(C)(1). 

b. Advise the defendant that they have the right to employ an attorney 

to assist in answering the complaint and in preparing defenses.  MCR 

4.201(C)(2)(a). 

c. Advise the defendant that they may locate an attorney through the 

State Bar of Michigan or a local lawyer referral service.  MCR 4.201(C)(2)(b). 

d. Advise the defendant that they may qualify for assistance through a 

local legal aid office based on their financial circumstances.  MCR 4.201(C)(2)(c). 

e. Advise the defendant that they have a right to a jury trial.  MCR 

4.201(C)(2)(d). 

7. The Complaint must comply with the requirements of MCR 4.201(B) and: 

a. Comply with the general pleading requirements.  MCR 

4.201(B)(1)(a). 

b. Have attached to it any written instrument on which the tenant’s 

occupancy was or is based (generally the lease).  MCR 4.201(B)(1)(b). 

c. Have attached to it copies of any Notice to Quit and/or Demand for 

Possession that were served on the defendant.  The Certificate of Service portion of 

the Notice to Quit and/or Demand for Possession must be completed and identify 

how, when, and by whom it was served.  MCR 4.201(B)(1)(c). 
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d. Describe the premises.  MCR 4.201(B)(1)(d). 

e. Explain the basis for plaintiff’s alleged right to possession and 

indicate why the defendant’s possession is improper or unauthorized.  MCR 

4.201(B)(1)(e). 

g. Demand a jury trial if desired.  Note, however, that it is unlikely a 

plaintiff seeking to recover possession quickly would ever request a jury trial.  It is 

far more likely that the defendant would request a jury, and even that is unlikely.  

Regardless of which party makes the request, the jury trial fee must be paid when 

the demand is made.  MCR 4.201(B)(2). 

 h. MCR 4.201(B)(3) identifies additional items that must be included 

depending on the nature of the claimed tenancy. 

8. Service of the Summons and Complaint is governed by MCR 4.201(D).  

Service must be effectuated by mailing a copy of the summons and complaint, along with 

any attachments, to the defendant’s residence by either the court clerk or the plaintiff.  In 

addition to mail, the defendant must be served in one of the following ways: 

a. By a method authorized by MCR 2.105; MCR 4.201(D)(1). 

b. By personal service at the premises on a member of the defendant’s 

household who is of suitable age and who is asked to deliver the documents to the 

defendant; or MCR 4.201(D)(2). 

c. By posting at main entrance to the premises if service has been 

diligently attempted and cannot be satisfied.  MCR 4.201(D)(3). 

 9. DO NOT ACCEPT RENT after service of the Demand for Possession or 

the Notice to Quit, and certainly not after the Summons and Complaint have been filed.  

Accepting rent negates the entire process and requires the plaintiff to begin with service of 

a new Demand for Possession or Notice to Quit. 
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 C. COVID-19 Concerns. 

 In addition to its impact on life in general, the novel coronavirus 2019 (SARS-CoV-2) has 

altered the procedure for handling landlord-tenant cases.  Although it is uncertain when landlord-

tenant procedures will return to “normal”, the following is an overview of the current impact the 

novel coronavirus 2019 (SARS-CoV-2) and COVID-19 are having on landlord-tenant cases. 

  1. AO-2020-17. 

On June 9, 2020, the Michigan Supreme Court issued AO 2020-178 that requires 

courts to handle landlord-tenant actions using a prioritization approach for calling cases.  

This differs from the past practice of scheduling and calling multiple cases at the same time 

and place.  The order lists the priority schedule among several new provisions set to apply 

in landlord-tenant cases.  The provisions require courts to do the following: 

a. schedule actions in compliance with their return-to-full-capacity 

plan; 

b. set a specific date and time for each hearing; 

c. use remote participation as much as possible; 

d. comply with MCR 4.201 except for MCR 4.201(F)(3) (jury 

demand), which is temporarily suspended to the extent the rule requires a jury 

demand in the first response; 

e. conduct a pretrial hearing and inform defendants of certain rights 

and options detailed in the order; 

f. adjourn cases for seven days after the pretrial hearing unless an 

exception applies; 

 
8  AO 2020-17 was amended on June 24, 2020, October 22, 2020, December 29, 2020, January 30, 2021, and 
most recently on March 22, 2021.   
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g. stay further proceedings after the pretrial hearing in nonpayment of 

rent cases under MCL 600.5714(1)(a) if the defendant “applies for COVID 

Emergency Rental Assistance (CERA) and notifies the court of the application.” 

h. discontinue prioritizing cases as described in the AO 2020-17 

“when [the court] has proceeded through all priority phases and no longer has any 

landlord/tenant filings that allege a breach of contract for the time period between 

March 20, 2020, and July 15, 2020.” 

  2. CDC Order. 

In addition to prioritizing cases, the district and municipal courts are required to 

comply “with all other aspects” of AO 2020-17 while the CDC order, Temporary Halt in 

Residential Evictions to Prevent the Further Spread of COVID-19, is in effect.  See 85 Fed 

Red 55292 (2020); Consolidated Appropriations Act, 2021 (HR 133), Division N, §502; 

CDC order, Temporary Halt in Residential Evictions, dated January 29, 2021 (extending 

moratorium through March 31, 2021).  Effective April 1, 2021, the CDC issued an Order 

under Section 361 of the Public Health Code (42 U.S.C. 264) extending the moratorium 

until June 30, 2021. While the CDC moratorium is in place, trial courts must: 

a. require plaintiffs to file a verification stating whether defendant 

submitted a declaration or whether the case is not subject to the CDC moratorium, 

(SCAO Form DC 511); 

b. impose on plaintiff “a continuing obligation to inform the court if a 

declaration has been submitted by defendant,” although the court may accept a 

declaration prepared by either plaintiff or defendant; 

c. proceed under MCR 4.201 and AO 2020-17 with cases that are not 

subject to the CDC moratorium; and 

d. process cases that are subject to the CDC moratorium through entry 
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of judgment; the judgment must allow defendant to pay or move by the first day 

after the CDC order expires, or within the statutory period (if later). 

During the pendency of the CDC moratorium, MCR 4.201(L)(4)(a) is suspended; the 56-

day deadline for issuance of an order of eviction referenced in that rule will commence the 

first day after the CDC order expires. 

 D. Trial. 

1. Landlord-tenant cases are generally scheduled for trial after the defendant 

has appeared.  For good cause shown, however, the trial can be adjourned for up to 56 days. 

2. Generally speaking, the trial will be held at the initial hearing, unless a party 

has demanded a jury. 

3. MCR 4.201(J)(2) provides that at trial the court must “determine if there is 

a triable issue.”  The rule goes on to mandate that the entry of a judgment in favor of the 

plaintiff if there are no triable issues.  Thus, in advance of the scheduled trial, plaintiff 

should determine whether or not there is a triable issue.  If no such issue exists, plaintiff 

should request that a judgment be entered in their favor. 

4. On motion by either party (or by stipulation), the court may issue interim 

orders as are necessary to protect the parties’ interests.  This includes the issuance of an 

injunction prohibiting the tenant from damaging the property or an injunction prohibiting 

the landlord from rendering the premises uninhabitable. MCR 4.201(H)(1). 

5. The plaintiff may be entitled to an escrow order if the trial is adjourned more 

than 7 days. MCR 4.201(H)(2) and (J)(1).  This is intended to protect a plaintiff from a 

defendant’s non-payment of rent during the course of the proceedings. 

 E. Defenses. 

1. A tenant facing eviction is entitled to various defenses – many of which are 

outlined in MCL 600.5720.  In addition to expressly asserting the defense, the tenant must 
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comply with the pleading requirements set forth in MCR 2.111(F)(3) and plead facts that 

support its position to defeat the claim. 

2. There are a number of defenses available to tenants set forth in MCR 

600.5720, and subsections (1)(a), (b), and (c) set forth the various retaliatory eviction 

defenses.  The seminal case prohibiting retaliatory evictions is Edwards v Habib, 397 F2d 

687 (1968), cert den 393 US 1016; 89 SCt 618; 21 LED2d 560 (1969, which was cited 

with approval by the Michigan Court of Appeals in Frenchtown Villa v Meadors, 117 Mich 

App 683, 686; 324 NW2d 133 (1982), stating as follows:   

In Edwards, the landlord commenced eviction proceedings against a month-
to-month tenant after her complaint to housing authorities led to the 
discovery of more than 40 sanitary code violations.  The United States Court 
of Appeals for the District of Columbia ruled that a tenant could offer 
evidence of the landlord’s retaliation or other improper motive as a defense 
to the possessory action.  The court held that although the landlord could 
evict for any legal reason or for no reason at all, Congress, in providing 
jurisdiction over possessory actions, did not intend to permit evictions in 
retaliation for a tenant's report of housing code violations to authorities. 

 
3. MCL 600.5720 sets forth several defenses based on retaliatory eviction. 

a. MCL 600.5720(1)(a) defends against landlords using eviction as a 

penalty against tenants seeking to enforce rights under the lease or under the laws 

of the state, of a governmental subdivision of this state, or of the United States. 

b. MCL 600.5720(1)(b) provides a defense against landlords using 

eviction as a penalty against tenants who complain of health and safety code 

violations to a governmental authority.  

c. MCL 600.5720(1)(c) provides a broad defense against landlords 

using eviction as a punishment against tenants for engaging in lawful activities 

“arising out of the tenancy,” including membership in a tenant organization. 

d. MCL 600.5720(1)(e) provides a defense against landlords 

punishing tenants for engaging in lawful activities provided for in sections (a) and 
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(c) by increasing the tenants’ lease obligations, and then terminating the tenancy 

when the tenant refuses to adhere to the new obligations. 

e. If a defendant claiming “retaliatory termination” shows that it 

engaged in one of the above activities within 90 days prior to the commencement 

of the summary proceedings action, there is a rebuttable presumption in favor of 

the defendant.  The burden of proof then shifts to the property owner to demonstrate 

that the tenancy was not terminated in retaliation for the defendant engaging in 

protected acts under the statute.  If the protected action occurred more than 90 days 

prior to the commencement of the summary proceedings action, the burden is on 

the defendant establish the basis for the defense. 

 F. Obtain a Judgment of Possession. 

1. If the judge or jury determines that the plaintiff is entitled to possession of 

the premises a Judgment of Possession will be entered.  This Judgment grants possession 

of the premises to the plaintiff, it establishes a redemptive amount that the defendant must 

pay to retain possession, and it establishes the date by which the defendant must vacate the 

premises.  The Judgment may include an award of damages within the jurisdictional limits 

of the district or municipal court if the plaintiff sought such damages by completing the 

Supplemental Complaint portion of the Complaint. 

2. Although not required, it is recommended that the plaintiff draft a proposed 

Judgment of Possession in accordance with MCR 4.201(K) that can be attached to the 

Complaint as an exhibit and brought to the hearing. 

3. The Judgment of Possession will grant the defendant a redemption period 

of no less than 10 days to satisfy the redemption amount set by the court.  If, however, the 

Complaint strictly sought to obtain possession of the premises and terminate the 

defendant’s tenancy, no redemption amount will be set, and the court will simply establish 
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the date by which the tenant my vacate the premises. 

4. Pursuant to MCR 4.201(K)(1), a judgment in possession in favor of the 

plaintiff must: 

a. comply with MCL 600.5741; 

b. state when and under what conditions, if any, an order of eviction 

will issue; 

c. separately state possession and money awards; and 

d. advise the defendant of the right to appeal or file a post-judgment 

motion within 10 days. 

 G. Apply for an Order of Eviction9. 

1. Not less than 10 days after the Judgment of Possession is mailed to the 

defendant, submit a request for the entry of an Order for Eviction to the court using SCAO 

Form DC 107. 

2. Although the plaintiff has the right to possession once the redemption 

period has expired and the Order for Eviction has issued, MCL 600.2918 still applies and 

the plaintiff is prohibited from engaging in self-help. 

3. The plaintiff must apply for the Order of Eviction within 56 days after the 

Judgment of Possession is entered.  MCR 4.201(L)(4).  The plaintiff’s application should 

indicate if the defendant has paid any money since entry of the judgment and under what 

conditions it was paid.  Additionally, the application should verify that the plaintiff has 

complied with all terms of the judgment. 

 
9  There is a slight terminological disconnect between the Michigan Court Rules and the Summary Proceedings 
Act on this issue.  As of May 1, 2002, the Michigan Court Rules began using the term “Order of Eviction”, while the 
Summary Proceedings Act still makes reference to a “Writ of Restitution.”  MCL 600.5744.  Both terms mean the 
same thing and can be used interchangeably. 
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4. Once the court signs the Order of Eviction the plaintiff must employ a court 

officer, such as a sheriff’s deputy or a court officer from the court having jurisdiction over 

the proceedings, to retake possession of the property.  Again, the plaintiff may not engage 

in self-help. MCL 600.2918; Deroshia v Union Terminal Piers, 151 Mich App 715, 720; 

391 NW2d 458 (1986). 

5. At this stage of the proceedings it may be advisable for the landlord to 

consider the available business options.  Going through an actual eviction in the residential 

context can be emotional, and in the commercial context it may further damage the tenant’s 

business; in either context it can be time consuming, messy, and expensive.  Having already 

prevailed in the litigation, it would behoove the landlord to consider any options they may 

have to expedite the eviction.  This can include a “cash for keys” option where the tenant 

waives the timeline to move out, does so voluntarily, and receives a cash payment from the 

landlord.  Another option is for the landlord to offer to pay the tenants’ moving expenses 

to avoid the necessity of a forced eviction.  All options are available so long as they are not 

contrary to law or public policy. 

 H. Appeals and Post-Judgment Motions. 

1. An appeal of a Judgment of Possession by either party must be filed in the 

circuit court within 10 days after the judgment is entered. MCR 4.201(N)(2).  The appeal 

must comply with the Michigan Court Rules applicable to appeals from the district court 

to the circuit court set forth in MCR 7.101 – MCR 7.115. 

2. Any post judgment motions attempting to stay the issuance of the Order of 

Eviction must be filed within 10 days after the judgment is entered and must generally 

include an escrow payment of one month’s rent.  MCR 4.201(M)(1)(a). 

3. If either party seeks a stay of proceedings to halt the Order of Eviction 
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during the pendency of post-judgment motions or an appeal, they will likely have to post 

an appeal bond in addition to any escrow payments ordered by the court.  MCR 

4.201(M)(2). 

 I. Defense Counsel’s Role in Landlord-Tenant Actions. 

 Given the limited time constraints imposed by the summary proceedings act, it is important 

for defense counsel to be proactive, especially in commercial cases.  Depending on the 

sophistication of the client or the dollar-value at stake, counsel may be retained even before the 

Demand for Possession or Notice to Quit are served.  During this initial phase, defense counsel 

may seek to re-negotiate the terms of the lease; negotiate a lease extension; negotiate a lease 

amendment, or negotiate a lease termination agreement.  The goal at this stage of the proceedings 

is to protect and preserve the tenant’s possessory interest in the premises or devise an appropriate 

exit strategy in advance of litigation.  Defense counsel should become familiar with the terms of 

the lease, conduct due diligence regarding the landlord, and ascertain the best outcome for the 

client. 

1. Review All Documentation.  Because of the court’s interest in summarily 

disposing of landlord-tenant cases, defense counsel must begin preparing its defense well 

in advance of the first hearing.  As stated earlier, landlord-tenant proceedings are very 

formalistic, and the defendant’s best opportunity for success will likely come from the 

plaintiff’s failure to comply with the formalistic requirements of the Act.  Immediately 

after being retained, defense counsel may gather all of the relevant documents, i.e., (at a 

minimum) the lease, the demand for possession, the complaint and summons. 

2. Verify Plaintiff’s Compliance with the Act.  After reviewing all 

documentation, it is incumbent upon defense counsel to verify the accuracy of all 

documents.  This may include confirming that the Demand for Possession or Notice to Quit 

were completed and served properly.  If the Certificate of Service in the Demand for 
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Possession reflects that it was personally served on the defendant but the defendant can 

prove that they were elsewhere at the time of the alleged service, there is a defect in the 

proceedings.  Similarly, if the defendant is served with a Demand for Possession based on 

a non-payment of rent (SCAO Form DC 100a), but the plaintiff files a complaint to 

recover possession of property (SCAO Form DC 102c), the filing is defective and the case 

should be dismissed.  Attention to detail in these cases is critical. 

3. First Hearing Date.  The summons will command the defendant to “appear 

for trial” on a specified date.  While a trial will not always take place on that date it is 

critical for defense counsel to appear.  Counsel may answer in writing or by appearing and 

“answering each allegation in the complaint at the hearing.” MCR 4.201(F). Because this 

section explicitly permits oral answers but only provides for written motions it could be 

held by some courts that the exception in MCR 2.119(A)(1) permitting oral motions does 

not apply at the first hearing in these cases.  That being said, MCR 4.201(F)(1)(a) does not 

expressly prohibit oral motions and defense counsel should be prepared to make 

appropriate oral motions as seen fit.  Of course, once a tenant has made an oral answer or, 

if permitted, an oral motion, the landlord will be given an opportunity to respond.  A 

defendant is entitled to assert whatever defenses are applicable to its situation; for a 

description of statutory defenses see Section VI(E) supra and MCL 600.5720. 

 J. Additional Resources.  Time constraints necessitate that this presentation limit 

itself to an overview of Landlord-Tenant litigation.  For a more comprehensive and in-depth 

discussion of these actions, the practitioner is referred to Chapter 6: Summary Proceedings to 

Recover Possession of Premises of the Institute of Continuing Legal Education’s online book, 

Michigan Lease Drafting and Landlord-Tenant Law.  An easy-to-follow online guide titled A 

Practical Guide for Tenants & Landlords, published by the MSU College of Law Housing Law 

Clinic will also provide the practitioner with additional guidance in a question-and-answer format, 
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https://www.legislature.mi.gov/Publications/tenantlandlord.pdf. 

V. REGAINING POSSESSION AFTER LAND CONTRACT FORFEITURE 

 A. Introduction to Land Contracts. 

 “The term ‘land contract’ is commonly used in Michigan as particularly referring to 

“agreements for the sale of an interest in real estate in which the purchase price is to be paid in 

installments (other than an earnest money deposit and a lump-sum payment at closing) and no 

promissory note or mortgage is involved between the seller and the buyer.’ 1 Cameron, Michigan 

Real Property Law (2d ed), § 16.1, p 582.”  Zurcher v Herveat, 238 Mich App 267, 291; 605 

NW2d 329 (1999).  A land contract, simply stated, is an agreement for the sale of real property.  

The seller is referred to as the vendor and the buyer is called the vendee.  A land contract effectively 

divides the title to the real property between the parties.  The vendor retains the deed and legal title 

while the vendee possesses equitable title and possession.  Graves v American Acceptance 

Mortgage Corp (On Rehearing), 469 Mich 608, 614; 677 NW2d 829 (2004).  After full satisfaction 

of the land contract, complete title passes to the vendee. 

 On the continuum of real estate transfer documents, the land contract lies somewhere 

between a lease and a conveyance by deed.  It is more than a purchase agreement because of the 

extended period of time that it covers and the possessory and other use rights that it generally 

allows the buyer.  The variety of contractual provisions that a land contract allows makes it unique 

as a real estate document.  The primary contractual obligations of the buyer is to pay money 

(usually principal and interest) according to a schedule, pay the real property taxes, keep the 

property insured, and to maintain the property.  The obligation of the seller is generally limited to 

conveying title once all of the payments have been made.  Normally, the buyer acquires physical 

possession of the premises when the land contract is signed but does not obtain fee title to the 

premises until all of the consideration owed under the contract is paid.  

The essential elements in a land contract are (1) the parties’ names and addresses, (2) the 

https://www.legislature.mi.gov/Publications/tenantlandlord.pdf
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legal description of the property, (3) the purchase price and payment terms, and (4) the signatures 

of each party. However, a land contract usually contains a number of other provisions, most of 

which concern the obligations of the parties during the period between the initial closing and the 

date of the last payment.  A land contract has no preordained form and may include any provisions 

that the parties negotiate so long as they are not against the law or violate public policy. 

 As it pertains to this presentation, a land contract seller has two available remedies for a 

breach: forfeiture and foreclosure.  Forfeiture is a common-law remedy that has been codified in 

the Summary Proceedings Act, MCL 600.5701, et seq.  Foreclosure of a land contract is also 

codified and is similar to the judicial foreclosure of a mortgage.  MCL 600.3101, et seq.  Each of 

the foregoing remedies must be clearly and completely stated in the land contract, or neither 

forfeiture nor foreclosure will be available remedies, with the exception that foreclosure in terms 

of each late payment with no right to accelerate the balance due. 

 B. Vendor’s Rights After Breach or Non-payment. 

 When the vendee breaches one of its material obligations under the land contract or fails 

to make payments (principal, interest, property taxes, insurance) the vendor should first look to 

the terms of the land contract for its remedy.  Often times the land contract will provide for one or 

more of the following remedies. 10 

1. Specific performance of the land contract.  If the vendor is not interested in 

reacquiring possession of the property, it may sue for the balance due under the contract or 

to enforce the breached section.  This remedy is premised on the existence of acceleration 

clause in the land contract. 

2. Land contract forfeiture; or 

 
10  The scope of this presentation is limited to land contract forfeiture under the Summary Proceedings Act.  For 
purposes of this presentation, we will assume that the practitioner drafting the land contract had the foresight to include 
a forfeiture remedy. 
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3. Judicial foreclosure and sale of the property. 

To reiterate, however, a vendor may only pursue forfeiture of the land contract if that remedy is 

expressly provided for in the land contract.  MCL 600.5726.  Before deciding to pursue forfeiture 

proceedings, the land contract vendor should be cognizant of the fact that they are, for all intents 

and purpose, making an election of remedies.  If the vendor elects to proceed with forfeiture 

proceedings to regain possession of the premises, they are then forever barred from seeking to 

recover from the vendee and unpaid monies that are still due under the contract. MCL 600.5750 

 C. Law and Jurisdiction. 

Generally speaking, recovery of property by a land contract vendor because of land 

contract forfeiture is governed by the Act and MCR 4.202.  As explained supra these actions must 

be brought in the district court where the property is located.  MCL 600.5704.   

Vacant property presents a unique set of circumstances, and the vendor may not be 

obligated to obtain possession through the Act.  See Day v. Lacchia, 175 Mich App 363, 374, 437 

NW2d 400, 404 (1989) (“we hold that in certain circumstances self-help is still available and land 

contract vendors need not necessarily resort to the summary proceedings act.  The peaceable 

retaking of vacant property, such as in this case, is such a circumstance”).  However, if the parties 

recorded a memorandum of land contract with the Register of Deeds in the county where the 

property is located, the vendor will need to obtain a judgment in a forfeiture action to have title 

cleared. 

 D. Taking Possession Through Land Contract Forfeiture:  Step-By-Step. 

 Although not as nearly formalistic as Landlord-Tenant proceedings, there are statutes and 

court rules that govern land contract forfeiture proceedings along with their attendant SCAO 

forms. 

1. Notice of Forfeiture.  The first step in a land contract forfeiture proceeding 

is for the vendor to serve a Notice of Forfeiture on the on the vendee and all other potential 
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defendant.  The Notice of Forfeiture must explain the basis for the claimed default and 

provide the vendee with at least 15 days to cure.  MCL 600.5728(1). Use SCAO Form 

DC 101.  As with all contract actions, the practitioner is cautioned to read the entire land 

contract to confirm that this remedy is available and to determine whether the parties agreed 

to a longer cure period. 

2. File the Summons and Complaint.  It the vendee fails to make the required 

payments or otherwise cure any default identified in the Notice of Forfeiture, the vendor 

should proceed with filing a Summons SCAO Form DC 104 and Complaint SCAO Form 

DC 103, in the appropriate district court having jurisdiction, 

a. Summons.  The summons must comply with MCR 2.102 and MCL 

600.5735, and it must command the defendant to appear and answer or take other 

action permitted by law within the time permitted by statute after being served with 

the summons.  MCR 4.202(E).  The defendant(s) cannot be served less than 10 

days prior to trial. MCL 600.5735(2)(a). 

b. Complaint.  The complaint must: 

1. Comply with the general pleading requirements set forth in 

MCR 2.111.  MCR 4.202(D)(1). 

2. Name as defendants the vendee under the contract, any party 

claiming an interest in the property and any party currently in possession of 

the property. MCR 4.202(C).  Practically speaking, this necessitates 

obtaining a title search prior to filing the forfeiture action to determine if 

there are judgment or tax lien creditors with an interest in the land. 

3. Allege the original selling price, the principal balance due, 

and the amount in arrears under the contract.  MCR 4.202(D)(2). 

4. State with particularity any other material breach claimed as 
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a basis for forfeiture.  MCR 4.202(D)(3). 

5. Have attached to it a copy of the notice of forfeiture, showing 

when and how it was served on each named defendant.  MCR 4.202(D)(4). 

b. Service of Process.  The defendant must be personally served with 

a copy of the summons and complaint consistent with the requirements of MCR 

2.105.  MCR 4.202(F). 

E. Trial. 

If the vendee fails to appear for trial the court may adjourn the matter for 7 days or make a 

ruling.  MCR 4.202(H).  Prior to the court making any ruling on the matter, the vendor will be 

required to put on its proofs.  The vendor must be able to show: 

1. The existence of a land sale contract between the parties; 

2. The vendee’s failure to make necessary payments or otherwise breached the 

terms of the land contract; 

3. That the land contract provides for forfeiture as a remedy; 

4. That the vendee was served with Notice of Forfeiture; 

5. The value of the property during the redemption period; and 

6. The taxable costs that the vendor claims as provided in MCL 600.5759. 

 F. Judgment of Possession. 

 Having prevailed by default, consent, or following a trial, the plaintiff-vendor must submit 

a Judgment of Possession to the Court.  Use SCAO Form DC 106.  The Judgment must comply 

with the requirements of MCR 4.202(J) and MCL 600.5741. 

1. A Judgment of Possession in a Land Contract Forfeiture action must give 

the vendee an opportunity to cure as outlined in MCL 600.5744(4).  The Act requires that 

“upon the forfeiture of an executory contract for the purchase of the premises a writ of 

restitution shall not be issued”: 
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a. “until the expiration of 90 days after the entry of judgment for 

possession if less than 50% of the purchase price has been paid” or; 

b. “until the expiration of 6 months after the entry of judgment for 

possession if 50% or more of the purchase price has been paid.” 

2. The judge or jury will determine at the time of trial the amount that the 

vendee will have to pay to redeem the land contract and that redemptive amount will be 

included in the Judgment of Possession.  The redemptive amount may be reduced in 

proportion to any breach committed by the vendor. MCL 600.5741. 

3. Ultimately a Judgment of Possession based on land contract forfeiture 

leaves the occupant in control of the situation.  If the vendee cures within the redemption 

period and then stops making payments again, the vendor will be forced to file a new land 

contract forfeiture action.  Although a land contract vendor could, in all likelihood, be faced 

with having to file multiple forfeiture actions, in reality the vendee is unlikely to litigate 

the same claim over and over again. 

 G. Apply for the Order for Eviction. 

 If the vendee fails to pay the redemptive sum during the redemption period, the 

vendor can apply for an Order for Eviction to regain possession of the property. MCR 

4.202(K). Use SCAO Form DC 107. 

1. Once the redemption period has expired, the vendor should draft a 

proposed Order of Eviction in accordance with MCR 4.202(K) and present it to the 

court to be signed. 

2. The vendor’s application should indicate if the vendee paid any 

monies since entry of the Judgment of Possession and under what conditions, if any, 

the payment(s) were made and accepted.  In the application, the vendor should also 
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represent that they have complied with all of terms of the Judgment of Possession.  

MCR 4.202(K)(1). 

3. Once the court signs the Order of Eviction the vendor must employ a 

court officer, such as a sheriff, to retake possession of the property.  The plaintiff 

may not engage in self-help. 

 H. Appeals and Post Judgment Motions. 

 Appeal of a Judgment of Possession must be filed in the circuit court within 10 days after 

the judgment is entered; the mere filing of an appeal does not stay the redemption period.  MCR 

4.202(L).  The appeal must comply with the Michigan Court Rules applicable to appeals from the 

district court to the circuit court set forth in MCR 7.101 – MCR 7.115.  Finally, once the action 

is concluded and all appellate rights have been exhausted, the Judgment of Possession should be 

recorded with the appropriate register of deeds office to terminate the vendee’s interest in the 

property. 

 I. Additional Resources.  Time constraints necessitate that this presentation limit 

itself to an overview of Land Contract Forfeiture proceedings.  For a more comprehensive and in-

depth discussion of land contract contents and drafting, the practitioner is referred to Chapter 5: 

Land Contracts of the Institute of Continuing Legal Education’s online book, Michigan Real 

Estate Practice and Forms.  For a more comprehensive and in-depth discussion of remedies 

available to land contract vendors and vendees, including land contract forfeiture actions, the 

practitioner is referred to Chapter 22: Remedies, of the same online book. 

III. QUIET TITLE ACTIONS 

 A. Introduction. 

 Historically, Michigan recognized two distinct actions for clearing title and recovering 

possession of real property, i.e., actions for ejectment and the actions to quiet title.  Tray v Whitney, 
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35 Mich App 529, 533; 192 NW2d 628 (1971).  The common-law action for ejectment was a legal 

action whereby a nonpossessory party sought to recover real property that was in the possession 

of another.  Id.  Conversely, an equitable action to quiet title was available to a party in possession 

of real property who sought to clear the property’s title as against the world.  Id.  The action to 

quiet title was intended to reach parties out of possession who formerly could not be compelled to 

defend their rights at law, and require them to defend those rights in the quiet title action.  Adams 

v Adams, 276 Mich App 704, 711; 742 NW2d 399 (1944).  Having abolished the distinction 

between law and equity, a plaintiff is no longer required to bring separate actions in law and equity.  

Const 1963, art 6, § 5; Stefanac v Cranbrook Educational Community (after remand), 435 Mich 

155, 169-170; 458 NW2d 56 (1990).  As it pertains to real property actions, the Legislature’s 

enactment of MCL 600.2932 has combined the actions of ejectment and quiet title, and created a 

single action to determine interests in land.  Tray, supra, at 534. 

 An action to quiet title is a type of lawsuit that resolves a dispute as to the ownership of 

real estate, resolves a dispute regarding an interest in real estate relating to somebody that may not 

be the owner of the real estate, or removes a cloud on the title to the property.  Quiet title actions 

are often necessary to ensure that a property owner retains possession of their property and to 

ensure that the property owner has marketable title that can later be transferred.  Common clouds 

on title include undischarged security interests (usually a mortgage or land contract), 

unextinguished fee simple ownership interests (interests held by an estate or by a decedent’s heirs), 

tax and construction liens, an instrument that was not properly recorded, boundary disputes, and 

forged documents.  In Michigan, quiet title actions are authorized by statute, i.e., MCL 600.2932. 

 In an action to quiet title, the plaintiff has the burden of proof and must make out a prima 

facie case of title to the disputed property.  Stinebaugh v Bristol, 132 Mich App 311, 316; 347 

NW2d 219 (1984).  If the plaintiff makes out a prima facie case, the burden shifts to the defendant 

to prove that they have a superior right or title to the property.  Boekeloo v Kuschinski, 117 Mich 
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App 619, 629; 324 NW2d 104 (1982).  Since the goal of the action to quiet title is to eliminate all 

clouds on the title, it is imperative that the practitioner’s due diligence include obtaining a title 

search to identify all parties claiming an interest in the disputed parcel. 

 B. Reasons for Filing a Quiet Title Action. 

 Defects in title exist whenever there are disputed claims to real property which, on their 

face, raise questions concerning ownership of, or interests in, the property.  If a defect in the chain 

of title creates a question concerning ownership or marketability of the property, it is advisable to 

file an action to quiet title.  The following circumstances may necessitate the filing of an action to 

quiet title: 

 1. A mortgage against property is not discharged after the loan it secures is 
paid; 
 
 2. A deed is not tendered following full payment on a land contract purchase; 
 
 3. Title to property is acquired at a tax sale or foreclosure; 
 
 4. A party claims title to the property through adverse possession; 
 
 5. Ownership to the property is disputed because of forged or fraudulent deeds; 
 
 6. Title to the property is challenged based on a claimed easement, 
acquiescence, or a boundary dispute; 
 
 7. There is a dispute over physical encroachments to the property; 
 
 8. There is a dispute over the legal description to the property; or 
 
 9. Title defects are identified in a title commitment. 
 

 C. Pre-suit Resolution 

 After conducting a thorough investigation to identify all potential parties claiming an 

interest in the disputed parcel, it is advisable to contact the holder(s) of the interest(s) that are 

clouding the title in an effort to amicably clear the title defect.  This can be accomplished through 

a simple quitclaim deed conveying any interest the party may have in the disputed parcel.  If the 

defect in title arose from an honest mistake, the holder of the interest may be motivated to execute 
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the quitclaim deed to clear the defect; in other instances, it may be necessary to negotiate a financial 

payment to obtain the quitclaim deed.  Either of the foregoing resolutions is likely quicker and 

cheaper than filing a quiet title action. 

 If the cloud on the title involves a security interest held by a bank or other financial 

institution, the practitioner can request a discharge or a waiver of the interest to avoid litigation.  

Success in this regard is dependent on a number of factors, including: 1) the age of the loan; 2) 

whether the security interest was extinguished by a tax sale; 3) the value of the property; and 4) 

whether records are available concerning the loan.  Regardless of the likelihood of success, it is 

worth investing some time negotiating with the lienholder before resorting immediately to 

litigation. 

 D. Jurisdiction, Venue, and Law. 

 An action to quiet title is equitable in nature, it must be brought in circuit court, and there 

is no right to a jury trial.  MCL 600.2932.  Venue is proper in the circuit court where the property 

is located. MCL 600.1605.  Quiet Title actions are governed by MCL 600.2932 and MCR 3.411. 

 E. Pre-Suit Due Diligence. 

 Before commencing an action to quiet title, it is imperative that all parties with a recorded 

interest in the property are identified.  This can be accomplished through a title search with the 

Register of Deeds, but it is generally more cost effective to obtain a title commitment from a title 

company.  Any party with an interest of record in the property must be named as a defendant. 

 It is also prudent to confirm the accuracy of the legal description of the property before 

filing suit.  The legal description on file with the tax assessor may differ from that contained in 

prior deeds found in the chain of title.  The legal description in the vesting deed should be 

compared with the legal description used by the tax assessor as well as with the legal descriptions 

contained in any encumbrances of record. 
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 A final step in pre-suit due diligence involves reviewing any surveys of the property.  As a 

practical matter the practitioner will want to identify all existing structures on the property as well 

as any structures that have been recently erected or demolished.  Boundary lines must be examined 

to verify that there are no physical encroachments on the property.  If a review of existing surveys 

creates any cause for concern, it may make sense to have a new boundary survey prepared. 

 F. Action to Quiet Title. 

 The procedural aspects of a quiet title action are governed by MCR 3.411.  The complaint 

must include the plat identification or full legal description to sufficiently describe the property, 

the interest the plaintiff claims, the interest of the defendant, and facts to establish the plaintiff’s 

superiority.  MCR 3.411(B).  Written evidence of title must be sufficiently referred to in the 

pleadings, or it may not be introduced at trial.  MCR 3.411(C)(1).  If a party is relying on recorded 

documents, a statement of title should be attached with the liber and page of chain of title or 

documents.  MCR 3.411(C)(2).  If a party is relying upon an unrecorded conveyance, they may 

either refer sufficiently to the documents or attach a copy to pleadings.  MCR 3.411(C)(3).  After 

the evidence has been presented, the court shall make findings determining the disputed rights in 

and title to the premises.  MCR 3.411(D)(1).  A judgment in a quiet title action determining a 

claim to title, equitable title, right to possession, or other interests in lands, is only binding on the 

rights and interests of the known and unknown persons who are parties to the action.  MCR 

3.411(H). 

 G. Filing a Notice of Lis Pendens. 

 In addition to complying with the pleading requirements of MCR 3.411, a notice of lis 

pendens should be filed with the complaint and recorded.  “The purpose of the notice of lis pendens 

is to give constructive notice of the suit and of the persons and property affected thereby.”  

Washtenaw Lumber Co. v Belding, 233 Mich 608, 611; 208 NW 152 (1926).  Pursuant to MCL 

600.2701, a party who claims an interest in real property and has filed a lawsuit to protect that 
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interest must record a notice of lis pendens “with the register of deeds of the county in which the 

lands to be affected by such constructive notice are situated …” MCL 600.2701(1).  “Notice of lis 

pendens serves an important public purpose by protecting the right to litigation involving real 

property and protecting prospective purchasers by apprising them of disputes regarding rights in 

the land.” Kauffman v Shefman, 169 Mich App 829, 837; 426 NW2d 819 (1988).  The notice of 

lis pendens is effective for three years and may be extended by court order.  MCL 600.2715.  A 

valid and properly filed notice of lis pendens will shield a party from a slander of title claim.11 

 H. Remedies for a Prevailing Party Not in Possession. 

 If the prevailing party in a quiet title action was previously barred from use of the premises 

it may bring an action to recover any damages sustained.  MCR 3.411(E).  The claim must be 

brought within 28 days after the finding of title by the court.  Id.  Recovery may include “the 

reasonable value of the use of the premises during the period the premises were withheld, 

beginning 6 years before the action was commenced.” Id.  The court is required to hear evidence 

and make findings of fact to determine the value of the use of the premises; factors for the court to 

consider to calculate an appropriate damage award are set forth in MCR 3.411(E)(2)(a)-(b). 

 I. Claim for Improvements to Property by Losing Party. 

 If the party in possession of the property is found to have invalid title to the property, they 

may file a claim against the prevailing party “for the amount that the present value of the premises 

has been increased by the erection of buildings or the making of improvements.”  MCR 

 
11  A full discussion of slander of title is beyond the scope of this presentation.  In general, “[a] claim for slander 
of title can be brought at common law, or under statute, specifically via MCL 565.108.  Federal Nat'l Mortgage Ass'n 
v Lagoons Forest Condominium Ass'n, 305 Mich App 258, 270; 852 NW2d 217 (2014).  A plaintiff can also bring a 
slander of title action under MCL 600.2907a.”  North Lake Invs., LLC v Drolett, 2014 Mich App LEXIS 1630, at p. 
6.   
 
“Regardless of whether the slander-of-title plaintiff chooses to pursue his claim under common law, MCL 565.108, 
or 600.2907a, he must show: “‘falsity, malice, and special damages, i.e., that the defendant maliciously published false 
statements that disparaged a plaintiff’s right in property, causing special damages.’”  Federal Nat'l Mortgage, 305 
Mich App at 270, quoting B&B Investment Group v Gitler, 229 Mich App 1, 8; 581 NW2d 17 (1998).  North Lake 
Invs., LLC v Drolett, at p. 7. 
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3.411(F)(1).  The claim must be filed within 28 days after the court’s determination of title.  Id.  

The court is required to hear evidence and “determine the amount the premises would be worth at 

the time of the claim had the premises not been improved, and the amount the value of the premises 

was increased at the time of the claim by the buildings erected and improvements made.”  MCR 

3.411(F)(2).  The party seeking to recover for the value of the improvements may be barred from 

recovery if the improvements were made in bad faith.  MCR 3.411(F)(3).  The judgment entered 

by the court will provide that the prevailing party may recover the premises after they pay the 

value of the improvements to the clerk of the court within the time set in the judgment.  MCR 

3.411(G)(2).  If prevailing party fails to pay the amount of the judgment within the time set in the 

judgment, they are deemed to have abandoned all claim of title to the premises.  MCR 

3.411(G)(2)(2)(b). 

 J. The Party Found to Have Title to The Property May Abandon It. 

 The prevailing party to the action may elect to abandon their rights to the premises if they 

do not want to pay for the value of the improvements.  MCR 3.411(G)(1).  In such a case, the 

party may take a judgment against the party in possession for the value the of the premises at the 

time of the trial if they had not been improved.  Id.  The prevailing party must make this election 

within 28 days after the court issues its findings on the value of the improvements.  Id.  The 

judgment for the value of the premises at the time of trial shall be a lien against the premises.  Id.   

 K. Adverse Possession and Acquiescence.   

 While a full discussion of adverse possession and acquiescence is beyond the scope of this 

presentation, practitioners are cautioned that judgments quieting title are binding on the parties to 

the action, except for adverse possession.  MCR 3.411(H).  If a party claims title to property based 

on adverse possession, they must establish that the possession is actual, visible, open, notorious, 

exclusive, hostile, under cover of claim of right, and uninterrupted for the statutory period of 15 

years.  Beach v Township of Lima, 489 Mich 99, 106; 802 NW2d 1 (2011).  Title by adverse 
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possession is acquired when the period of 15-year limitation period set forth in MCL 600.5801 

expires, not when an action to quiet title to the property is brought.  Marlette Auto Wash, LLC v 

Van Dyke SC Props, LLC, 501 Mich 192, 196; 912 NW2d 161 (2018).  Similarly, where title to 

property is claimed by acquiescence, the party claiming title must satisfy the 15-year requirement 

of MCL 600.5801(4) and demonstrate that the parties acquiesced in the boundary line and treated 

it as a boundary between the disputed properties for the 15-year period.  Johnson v Squires, 344 

Mich 687, 692; 75 NW2d 45 (1956). 

 


	MICHIGAN REAL PROPERTY LITIGATION
	I. INTRODUCTION
	Michigan real estate law is a highly technical and dynamic area of law that undergoes constant change in the legislature and by decisions in Michigan trial and appellate courts.  An overview of all aspects of real estate litigation is well-beyond the...
	II. THE LEASE
	While a full discussion of the nuances of drafting residential and commercial leases is beyond the scope of this presentation, there are a few basic facts and terms of which practitioners should be aware when representing clients in lease negotiation...
	III. THE SUMMARY PROCEEDINGS ACT
	The Act provides an aggrieved property owner with an avenue of repossession that is relatively quick and predictable.0F   The Act is narrowly tailored to provide rules and procedures to efficiently recover possession of premises in the district courts...
	A. Rationale for the Enactment of the Summary Proceedings Act.
	At common law a landlord could use reasonably necessary force to remove a holdover tenant or other unauthorized occupant of his land.  However, this rule was modified very early on by statute to prohibit forceful entry by the landlord, in the interes...
	Any person who is ejected or put out of any lands or tenements in a forcible and unlawful manner, or being out is afterwards held and kept out, by force, is entitled to recover 3 times the amount of his actual damages or $200.00, whichever is greater,...
	The statute prohibits forceful self-help regardless of whether or not the tenant was in rightful possession of the premises.  Gallant v Miles, 200 Mich 532; 166 NW 1009 (1918).  The statute was amended in 1977 to add a section eliminating self-help al...
	(2) Any tenant in possession of premises whose possessory interest has been unlawfully interfered with by the owner is entitled to recover the amount of his or her actual damages or $200.00, whichever is greater, for each occurrence and, if possession...
	* * *
	(c) Changing, altering, or adding the locks or other security devices on the property without immediately providing keys or other unlocking devices to the person in possession.
	(e) Removal of doors, windows, or locks.
	The addition of the foregoing to the anti-lockout statute virtually eliminates the self-help remedy in Michigan in favor of judicial process to remove a tenant wrongfully in possession.  This statute is intended to prevent parties from taking the law...
	B. Legitimate Reasons for a Landlord to Seek to Recover Possession.
	The Act identifies a number of valid bases for a property owner to seek to recover possession from a tenant.
	1. Non-payment of rent.  When a person holds over the possession of the premises after failing or refusing to pay rent due under the lease or agreement within seven (7) days of service of a written demand for possession for non-payment of rent due.  M...
	2. Tenant holds over for 24 hours after being served with notice of lease termination based on illegal drug activity that is prohibited under the lease.  MCL 600.5714(1)(b).  In such a case, repossession of the property is permitted if the lease conta...
	3. After expiration of the term of the lease.  MCL 600.5714(1)(c)(ii).  When the term of the lease expires a landlord may recover possession of the premises.  While notice is not expressly required by the Act, there is likely a provision in the lease ...
	4. Continuing health hazard or Continuing injury to the premises. MCL 600.5714(1)(d).  A landlord can seek to recover possession of the premises if a tenant in possession willfully or negligently causes a serious and continuing health hazard to exist ...
	5. Tenant or member of tenant’s household caused or threatened physical harm to an individual.  MCL 600.5714(1)(e).  A landlord may commence an action to recover possession after a tenant or a member of the tenant’s household causes harm, or threatens...
	6. Person acquired possession of the premises by trespass and force.  MCL 600.5714(1)(f).  A landlord has the legal right to evict a person in possession who has no legal or equitable right to the premises.  Under such circumstances, if the person in ...
	There is, however, a distinction between a trespasser and a holdover tenant; before commencing eviction proceedings, the practitioner is cautioned to first consult the lease on treatment of a “holdover tenant”.  In general, absent a holdover provision...
	7. Foreclosure.  MCL 600.5714(1)(g).  The Michigan Supreme Court has determined that a mortgagor whose estate has been terminated by foreclosure proceedings is a tenant at sufferance, i.e., one who came into possession by right, but holds over without...
	8. Violation of a valid lease term authorizing termination.  In addition to the statutory bases set forth in MCL 600.5714(1), practitioners are encouraged to consult the lease itself for general forfeiture terms or the right to terminate based on the ...
	More recently, the Michigan appellate courts have adopted a conservative approach to questions concerning the application of forfeiture provisions.  See Majestic Golf, LLC v Lake Walden Country Club, Inc, 297 Mich App 305, 325; 823 NW2d 610 (2012), re...
	C. Sources of Law.
	Actions to acquire possession of real property from one not claiming legal title are governed by the Act (MCL 600.5701, et. seq.), in conjunction with MCR 4.201 (landlord-tenant actions) and MCR 4.202 (land contract forfeiture proceedings).  In the e...
	D. Jurisdiction and Venue.
	Jurisdiction over summary proceedings actions is vested in the district and municipal courts.  MCL 600.5704.  Venue is proper where all or any portion of the premises is located.  MCL 600.5706.  If summary proceedings are brought in a court that is n...
	The district or municipal court in which the action is pending has the authority to enforce a redemptive amount.3F   Although the redemptive amount may exceed $25,000.00, this does not permit the court to exceed its jurisdictional limit4F  in renderi...
	IV. FILING THE LANDLORD-TENANT ACTION
	A. Taking Possession:  Step-By-Step.
	1. Before filing a landlord-tenant action, the tenant must be served with either a written Demand for Possession or a Notice to Quit. MCL 600.5716.  USE THE FORM!
	a. The Demand for Possession or Notice to Quit must:
	b. A Demand for Possession or a Notice to Quit is required under the following circumstances:
	i. prior to filing a complaint seeking possession for non-payment of rent (7-day demand – SCAO Form DC 100a) MCL 600.5714(1);
	ii. when the tenant in possession causes a continuing and serious health hazard on the premises or continuing extensive physical injury to the property (7-day demand – SCAO Form DC 100b) MCL 600.5714(1)(d);
	iii. where the tenant or someone under the tenant’s control has threatened or caused physical injury to a person (7-day notice to quit for termination of the lease – SCAO Form 100c) MCL 600.5714(1)(e);
	iv. in cases involving a tenant engaged in illegal drug activity the Act only requires the demand to be 24 hours prior to filing a complaint (SCAO Form 100e) MCL 600.5714(1)(b);
	v. to terminate a tenancy at sufferance (typically, 30-day notice to quit – SCAO Form DC 100c) MCL 600.5714(1)(c)(iii).
	c. Although a demand for possession is only required to be given under the circumstances set forth in Sections IV(A)(1)(b)(i) through (v), many lawyers, clerks and even judges are under the misunderstanding that a demand for possession must be served ...
	i. a provision provided for in the lease or by law, MCL 600.5714(1)(c)(i);
	ii. after the expiration of a fixed-term lease, MCL 600.5714(1(c)(ii);
	iii. where the possessor is a trespasser or has taken possession of the premises by force, MCL 600.5714(1)(f);
	iv. “when a person continues in possession of premises sold by virtue of a mortgage or execution [i.e. foreclosure], after the time limited by law for redemption of the premises”, MCL 600.5714(1)(g);
	v. “when a person continues in possession of premises sold and conveyed by a personal representative under license from the probate court or under authority in the will”, MCL 600.5714(1)(h).
	d. Service of the Demand for Possession or Notice to Quit can be accomplished in accordance with MCL 600.5718 by any of the following methods:
	1. If the complaint seeks possession for nonpayment of rent, use SCAO Form DC 102a;
	2. If the complaint is based on the tenant causing a continuing and serious health hazard on the premises or continuing extensive physical injury to the property, use SCAO Form DC 102b;
	3. If the complaint is based on the tenant or someone under the tenant’s control threatening or causing physical injury to a person, use SCAO Form 102c;
	4. If the complaint is based on the engaged in illegal drug activity, use SCAO Form 102c;
	5. If the complaint seeks possession based on a breach of the lease (other than nonpayment of rent), to terminate a tenancy at sufferance, to terminate a tenancy at will, or based on the expiration of the term of the lease, use SCAO Form DC 102c.
	6. The Summons must comply with the requirements of MCR 4.201(C):
	7. The Complaint must comply with the requirements of MCR 4.201(B) and:

