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MY FIRST INTRODUCTION TO 
MORTGAGES



Once mortgaged, the deed card 
is turned face-down, until the 
mortgage is lifted. No rent can be 
collected on mortgaged 
properties or utilities, but rent can 
be collected on unmortgaged 
properties in the same group. In 
order to lift the mortgage, the 
owner must pay the Bank the 
amount of mortgage plus 10% 
interest.

-- Monopoly Rulebook 



WHAT IS A MORTGAGE?

 A mortgage is an instrument under which the 
owner of an interest in real estate (the 
mortgagor) grants to a lender (the mortgagee) a 
lien on real property to secure a debt or other 
obligation.



LIEN THEORY OF MORTGAGES 

 Michigan follows the lien theory of mortgages rather than the title 
theory.

 Under the lien theory, a mortgagee has no title to the premises 
mortgaged. A mortgage on real estate creates merely a contingent 
interest in real estate which may become an absolute one only by 
foreclosure. A mortgagor retains full ownership and rights to 
possession of the mortgaged property, including legal and equitable 
title, and the mortgagee’s interest is as lienholder.

 The title theory has its origin in English common law under which the 
mortgagor conveyed fee simple title to the mortgagee, subject to 
defeasance upon satisfaction of the condition subsequent that the 
mortgage debt is repaid.



KEY ELEMENTS OF MORTGAGES 

 Statutory Requirements; Describe the Debt Secured
 Perfection/Recording
 Description of the Mortgaged Property
 Assignment of Leases and Rents
 Security Agreement
 Fixtures
 Due on Sale/Encumbrance Clauses
 Future Advance Provisions and Priority
 Taxes; Tax escrow
 Insurance; Insurance Escrow
 Maintenance; Waste
 Eminent Domain
 Environmental Representations and Indemnities
 Events of Default
 Remedies



STATUTORY REQUIREMENTS FOR A 
MORTGAGE
 MCL 565.154 contains an approved (but not required) form of 

mortgage:
o “A mortgage of lands that is worded in substance as follows: “A.B. mortgages 

and warrants to C.D., (here describe the premises) to secure the re-payment 
of” (here describe the indebtedness or obligations the mortgage secures) and 
is signed by the grantor, is a valid and enforceable mortgage to the grantee 
and the grantee’s heirs, assigns, successors, and personal representatives 
with warranty from the grantor and the grantor’s legal representatives, of 
marketable title in the grantor, free from prior incumbrances. If the 
indebtedness or obligations secured are described generally, such as “all 
indebtedness that A.B. now and in the future owes to C.D.”, and if the words 
“and warrant” are omitted from the form, the mortgage is valid and 
enforceable, but without warranty.”

 MCL 565.154 requires that the mortgage describe the debt secured.



PERFECTION; RECORDING

 To perfect a mortgage lien, a mortgage must be recorded in the real estate records of the 
County where the mortgaged property is located.

 See materials for recording requirements generally; single “recordable event.”

 Consequences of Failure to Perfect/Record or of Delay in Recording

o Michigan is a race-notice state. MCL 565.29. Failure to record a mortgage (or to otherwise comply 
with the requirements of the recording statutes) exposes the mortgagee to the risk that a bona fide 
purchaser (including a mortgagee) could acquire an interest in or lien on the mortgaged property 
senior to the prior executed mortgage. 

o An unrecorded mortgage can be avoided by a bankruptcy trustee under its “strong arm” powers 
under 11 USC 544. § 544 of the Bankruptcy Code gives the debtor or trustee the ability to assert the 
rights and powers of, and to avoid transfers that are voidable by, a bona fide purchaser of real estate 
as of commencement of the bankruptcy.

o A mortgage not recorded timely is also subject to avoidance as a preference under 11 USC 547(b). A 
mortgage which is recorded within 30 days of the date granted relates back to the date of execution 
for determining the start of the 90-day preference period. 11 USC 547(e)(2)(A). Therefore, a 
mortgagee should be sure to record within such 30-day period.



DESCRIPTION OF THE MORTGAGED 
PROPERTY
 A mortgage must contain a description of the mortgaged premises and the 

description must be sufficient to enable the land to be identified. 

 If the property is platted, the mortgage must include the caption of the plat 
and the lot number. MCL 560.255; MCL 560.212. 
o See Richardson v Wells Fargo Home Mortgage Inc. (In re Brandt), 421 BR 426 (Bankr 

WD Mich 2009) (holding that a mortgage purporting to encumber a lot in a platted 
subdivision which did not have the lot number or plat caption was fatally defective 
because it violated MCL 560.255 and 560.212 and was avoided by a bankruptcy 
trustee’s strong arm powers, even though the mortgage had the correct street address 
and tax parcel number for the lot mortgaged). 

 Although the recording statutes do not require that a mortgage include street 
addresses or tax parcel numbers, most Michigan registers of deeds will not 
record a mortgage unless it contains this information. Consequently, it is 
common practice to include this information.



ASSIGNMENT OF LEASES AND RENTS

 The long-standing rule of law in Michigan until 1953 was that the 
mortgagee had no right to collect rents or other income from the 
mortgaged property until the mortgagee had foreclosed and acquired 
title to the property after expiration of the redemption period without 
redemption. 

 With the passage of 1953 PA 210, as amended by 1966 PA 151, 
MCL 554.231 et seq., Michigan law recognized a lender’s ability to 
secure an interest in leases and rents prior to the appointment of a 
receiver or exercise of foreclosure. An assignment of rents may be 
taken “in or in connection with any mortgage on commercial or 
industrial property other than an apartment building with less than 6 
apartments or any family residence”. MCL 554.231. 

 Most Michigan mortgages include assignment of rents provisions, 
although a separate assignment of rents is sometimes granted in a 
separate document. 



SECURITY AGREEMENT

 A mortgage typically grants a security interest in 
personal property in addition to granting a lien on 
real property. Consequently, the mortgage 
constitutes a security agreement under the Uniform 
Commercial Code, if the mortgage contains all of the 
statutory requisites of a security agreement. 

 You must file a UCC Financing Statement with the 
MI/Other Applicable Secretary of State to perfect the 
security interest granted by the mortgage. Recording 
is not sufficient.



FIXTURES 

 A lien on fixtures can be perfected by a mortgage lien alone 
because fixtures are real property.

 A lien on fixtures also can be perfected under the Uniform 
Commercial Code by filing a UCC-1 financing statement 
centrally, or by filing a fixture filing in the local real estate 
records, or by recording a mortgage as a fixture filing.

 A mortgage is effective as a fixture filing under MCL 440.9502 
provided it contains certain information that would otherwise 
be included in a financing statement filed as a fixture filing.

 Priorities vary based on the manner of perfection.



DUE ON SALE/ENCUMBRANCE 
CLAUSES
 Commercial mortgages generally include due-on-sale provisions which 

provide that the indebtedness becomes due immediately in the event of sale 
of the property or a controlling interest in the mortgagor. 

 A sample due on sale provision is below:
o “The Indebtedness shall become due and payable immediately, without notice, at the 

option of Mortgagee, if Mortgagor shall convey, assign or transfer the Premises by 
deed, land contract or other instrument, or if title to the Premises shall become vested in 
any other person or party in any manner whatsoever or if there is any disposition 
(through one or more transactions) of legal or beneficial title to a controlling interest of 
Mortgagor. In the event ownership of the Premises becomes vested in a person or 
persons other than Mortgagor (with or without the prior written approval of Mortgagee), 
Mortgagee may (but shall not be obligated to) deal with and may enter into any contract 
or agreement with the successor(s) in interest with reference to this Mortgage in the 
same manner as with Mortgagor, without in any manner discharging or otherwise 
affecting the lien of this Mortgage or Mortgagor’s liability under this Mortgage or upon 
the Indebtedness.”



FUTURE ADVANCES 

 Future advances specifically anticipated by the 
parties (such as future advances under a line of 
credit note)

 Dragnet Clause – all present and future 
indebtedness and obligations of the mortgagor 
(or a third party borrower) to the mortgagee. 
There is some uncertainty under Michigan law as 
to the enforceability of dragnet clauses.



PRIORITY OF FUTURE ADVANCES

 Under Michigan common law, future advances had priority over 
subsequently recorded interests only as to (a) advances made prior 
to the date the subsequent interest was acquired and (b) advances 
made after the date the subsequent interest was acquired if the 
mortgagee was obligated to make such advances. Ladue v. The 
Detroit & Milwaukee Railroad Co., 13 Mich 380  (1865). This 
“optional vs obligatory” distinction remains the law in many states. 

 Michigan abrogated this common law rule legislatively in the Future 
Advance Mortgages Act, 1990 PA 348, as amended, MCL 565.901 
et. seq.  Under the Act, a “future advance mortgage” has priority with 
respect to future advances as if the future advances were made at 
the time the mortgage was recorded, regardless of whether 
advances are obligatory or optional. MCL 565.902; MCL 565.901(a).



RESIDENTIAL FUTURE ADVANCE 
MORTGAGES
 The Future Advance Mortgages Act has more restrictive provisions for “residential future 

advance mortgages,” but if a mortgage qualifies as a residential future advance mortgage, 
then advances under such a mortgage also have priority from the date the mortgage was 
recorded. 

 A “residential future advance mortgage” must include conspicuous statements on the first 
page of the mortgage that “This is a future advance mortgage” and a statement of the 
maximum principal amount secured by the mortgage. 

 Applies only to a mortgage securing future advances upon a single structure designed 
principally for the occupancy of from 1 to 4 families, or land upon which the mortgagor 
intends to construct a single structure designed principally for the occupancy of from 1 to 4 
families, if the structure is to be constructed using proceeds of a loan secured by the 
mortgage, unless the mortgagor intends to resell the structure without occupying it as a 
dwelling. MCL 565.901(d).

 A mortgage is not a residential future advance mortgage if the land subject to the mortgage 
is more than 25 acres in size. MCL 565.901(e). 

 If a residential future advance mortgage does not meet the requirements set forth above, 
then the priority of future advances under the mortgage is governed by prior law (under 
which priority was based upon whether advances were obligatory or optional). MCL 
565.903a(5).



TAXES AND INSURANCE

 Real estate taxes and assessments are a senior lien on the collateral. Taxes 
are billed twice a year in Michigan, so mortgagors must have fiscal discipline 
to reserve funds to pay taxes timely. Failure to pay taxes or assessments 
can result in loss of collateral in March of the third year after the year due. 
Mortgages frequently require a monthly tax escrow with the mortgagee to 
assure timely payment.

 Property insurance (for fire or other casualty) is critical to protecting the 
collateral. Mortgages require the mortgagor to maintain such insurance 
(among other insurance requirements) including a standard mortgagee 
endorsement. Commercial general liability insurance is also required, with 
the mortgagee being named as an additional insured on such coverage. 
Mortgages often require an escrow for insurance premiums.

 Mortgages usually entitle the mortgagee to adjust and compromise the 
casualty loss, and to apply insurance proceeds to the debt or permit the 
mortgagor to rebuild.



OTHER TYPICAL MORTGAGE 
PROVISIONS
 Maintenance; No Material Improvements; Waste
 Eminent Domain – Mortgagees typically are 

authorized to negotiate and collect the 
condemnation award and to apply it to the 
mortgage debt.

 Environmental Representations and Indemnities
 Events of Default



MORTGAGEE REMEDIES FOR DEFAULT

 Foreclosure (Non-judicial and Judicial)
 Exercise the Assignment of Rents
 Receivership; Receiver Sale
 Deed in Lieu of Foreclosure
 Article 9 Sale of Personal Property
 Suit on the Debt



MORTGAGE FORECLOSURE

There are two ways to foreclose a mortgage in 
Michigan:
 Foreclosure by Advertisement/Power of Sale 

Foreclosure – this is a non-judicial process 
governed by statute and contract.

 Judicial foreclosure



FORECLOSURE BY ADVERTISEMENT

 In order to foreclose a mortgage by advertisement:
o The mortgage must contain a valid power of sale. MCL 600.3204.
o No suit or proceeding can have been instituted at law to recover any 

part of the debt unless any such suit or proceeding was discontinued 
or an execution on the judgment rendered therein was returned 
unsatisfied. MCL 600.3204(2).

o A foreclosure notice must be published for 4 consecutive weeks.
o The foreclosure notice must be posted on the mortgaged premises.

 If you are foreclosing on a condominium unit, you must give 
notice of the foreclosure sale to the condominium association 
within 10 days after the first publication of notice.  MCL 
559.208(9).



SHERIFF’S/FORECLOSURE SALE

 The foreclosure sale must occur not less than 28 days 
after the first publication. MCL 600.3208.

 A sheriff conducts the sale by public auction. The sale is 
to the highest bidder. MCL 600.3216. 

 The mortgagee may purchase the property at the sale. 
MCL 600.3228. If the mortgagee purchases, it need not 
bring cash unless the bid exceeds the unpaid balance of 
the mortgage debt.  All other purchasers must pay cash 
or the equivalent for the property. 

 The successful bidder receives a sheriff’s deed signed by 
person conducting the sale. MCL 600.3232.



SHERIFF’S DEED; REDEMPTION

 A sheriff’s deed becomes operative upon the expiration of the redemption 
period unless redeemed. MCL 600.3236.

 The mortgagor and its “heirs or personal representative, or any person that 
has a recorded interest in the property lawfully claiming under the mortgagor 
or the mortgagor’s heirs or personal representative heirs, executors, or 
administrators,” are entitled to redeem the property from foreclosure, by 
paying the bid amount plus interest at the mortgage rate, plus certain fees. 
MCL 600.3240(1), (2); MCL 600.3140(1). 

 The redemption period is generally 6 months to 1 year, depending on the 
type of property.  See MCL 600.3240. The statute is not well drafted and 
lacks definitions.

 The mortgagee/purchaser has no legal title or right to possession or use of 
the property until the redemption period expires.



ACQUISITION OF TITLE

 If the redemption period expires without redemption, the 
sheriff’s deed “shall thereupon become operative, and 
shall vest in the grantee therein named, his heirs or 
assigns, all the right, title, and interest which the 
mortgagor had at the time of the execution of the 
mortgage, or at any time thereafter . . . but no person 
having any valid subsisting lien upon the mortgaged 
premises, or any part thereof, created before the lien of 
such mortgage took effect, shall be prejudiced by any 
such sale, nor shall his rights or interests be in any way 
affected thereby.” .” MCL 600.3236.



DEFICIENCY; DETERMINATION OF BID 
AMOUNT
 Deficiency Claim: If a mortgagee does not credit bid all of the mortgage 

debt in a foreclosure by advertisement, the mortgagee has the right to sue 
for the deficiency against the mortgagor, guarantors or others liable for the 
mortgage debt.

 Bid Less than True Value; MCL 600.3280: The mortgagor, guarantors and 
others liable on the mortgage debt have a defense and right of set-off to a 
deficiency claim under MCL 600.3280 to the extent they can allege and 
show that the property sold was fairly worth the amount of the debt at the 
time and place of sale or that the amount bid was substantially less than its 
true value. MCL 600.3280 does not, however, allow the court to set aside 
the sale or otherwise affect the title of the purchaser, nor does it give the 
mortgagor, guarantors or such other persons a claim against the mortgagee.

 Full Credit Bid Rule and Consequences: Michigan courts have recognized 
a “full credit bid” rule which provides that if a lender bids all of its debt at a 
foreclosure sale, it cannot have a loss or suffer damage related to the 
mortgage and mortgage debt.



JUDICIAL FORECLOSURE 
 Judicial foreclosure is a court-administered process.
 Neither the sale, nor the publication of the notice of sale, may commence until at least 6 months after the complaint 

for foreclosure has been filed. MCL 600.3115.
 The redemption period is 6 months regardless of property type.
 The mortgagor has a venue to contest the existence of a default, which could delay realization on the collateral and 

increase costs.
 The mortgagee can adjudicate priority issues, reform the mortgage and correct legal description issues.
 The mortgagee can bid full attorneys’ fees (not just the statutory amount) at the sheriff’s sale.
 The mortgagee can obtain a deficiency judgment and is not subject to setoff under MCL 600.3280. 
 The court has the authority to fix and determine a minimum price at which the mortgaged property may be sold. 

MCL 600.3155. If established, the upset price should be based on the fair market value of the property involved, 
not the amount remaining to be paid on the mortgage. A court is not required to set an upset price.

 Under MCL 600.3105 no separate proceeding on the debt may be commenced at any time without court 
authorization.

 Publication and posting of a foreclosure notice are required before sale. 
 Adjournments of the foreclosure sale must be published.
 The court must confirm the report of sale.



RECAP OF KEY BENEFITS OF 
FORECLOSURE BY ADVERTISEMENT
 Preferred method of foreclosure in Michigan
 Less expensive than judicial foreclosure
 Takes less time to acquire title (approximately 8 

months on commercial property) 



RECAP OF KEY BENEFITS OF JUDICIAL 
FORECLOSURE
 The lender can adjudicate disputes regarding 

defaults, can resolve priority issues and can 
reform the mortgage.

 However, this comes at the cost of time (an 
additional 6 months to acquire title for 
commercial property), money (due to litigation 
costs) and the risk of protracted litigation over 
the existence of defaults and lender liability 
claims.



OTHER REMEDIES – ASSIGNMENT OF 
RENTS
 After a default, a mortgagee can enforce its assignment of 

rents.
 The assignment is only effective after (i) the occurrence of a 

default under the mortgage, (ii) filing by the mortgagee in the 
real estate records of a statutory notice of default, and (iii) 
service of a copy of the notice of default on the tenants. MCL 
554.231-.232.

 This remedy is not always effective without a receivership 
because some tenants will not make the payments as required 
(e.g., apartment projects). Also, the mortgagee has no ability 
to control the property so cannot perform obligations of the 
landlord under leases.



OTHER REMEDIES -- RECEIVERSHIPS

 A receivership is granted at the discretion of the court.
 If a receivership is ordered, the Mortgagor relinquishes 

control of the property to a court-appointed receiver.
 Subject to the terms of the receivership order, the 

receiver can collect rents, maintain, repair and improve 
the property.

 Receivers can sell the mortgaged property, and do so 
free and clear of liens.  

 Receiver sales allow the mortgagee to realize on the 
collateral without foreclosure.



OTHER REMEDIES – DEED IN LIEU OF 
FORECLOSURE
 New consideration is required (e.g., forgiveness of debt; 

covenant not to sue).
 The deed in lieu cannot be taken with the mortgage (e.g., in 

escrow).
 No duress; may clog the equity of redemption. Consequently, 

courts will look critically at these transactions.
 Estoppel affidavit (affirming existence of default, no fraud or 

duress, consideration adequate, debt forgiven exceeds value 
of property, and waiver of right of redemption).

 Title insurance is critical to the success of these transactions. 



OTHER REMEDIES – ARTICLE 9 SALES

 A mortgagee can foreclose its security interest in 
UCC Article 9 collateral.

 This can be done in one sale of both the real and 
personal property under MCL 440.9604(1)(b) 
and 9604(2)(b).



OTHER REMEDIES – SUIT ON THE DEBT

 A mortgagee can disregard the collateral altogether and 
sue the borrower and/or guarantors, as applicable, on the 
mortgage debt or guaranties.

 A suit to collect the mortgage debt precludes foreclosure 
by advertisement or judicial foreclosure, until the 
judgment is returned unsatisfied.

 A suit against the borrower to collect the mortgage debt 
is seldom the initial path taken by lenders.

 A suit against a guarantor is generally not a suit to collect 
the mortgage debt, and lenders often pursue this remedy 
with a collectable guarantor.



DISCHARGES OF MORTGAGES

 A mortgagee is required to discharge a mortgage “after 
full performance of the condition of the mortgage, 
whether before or after a breach of the mortgage, or, if 
the mortgage is entirely due, after a tender of the whole 
amount due . . . .” MCL 565.44.

 The mortgagee must discharge the mortgage within 60 
days after being requested and after payment of the 
mortgagee’s reasonable charges. Failure or refusal to 
discharge a mortgage as and when so required exposes 
the mortgagee to liability for $1,000 in damages plus 
actual damages. MCL 565.44.



SPECIAL CASES/CIRCUMSTANCES

 Mortgage Subordination Agreements
 Land Contract Mortgages
 Leasehold Mortgages



MORTGAGE SUBORDINATION 
AGREEMENTS
 A mortgage subordination agreement is an 

agreement between two mortgagees holding 
mortgages on the same real estate, the primary 
purpose of which is to agree on the relative 
priorities of the mortgages. 

 Mortgage subordination agreements mitigate 
substantial risks for senior and junior 
mortgagees. 



EXAMPLES WHERE A SUBORDINATION 
AGREEMENT IS BENEFICIAL
 A junior mortgage can be extinguished by a senior 

mortgage foreclosure without the junior lender receiving 
notice of the sale (a direct notice obligation can mitigate 
this).

 A junior mortgagee can prevent a short sale, thereby 
preventing the senior mortgagee from realizing on its 
collateral (a provision requiring the junior lender to 
release its mortgage can mitigate).

 A junior mortgagee can foreclose and force the senior 
lender to foreclose (a standstill can prevent this).



LAND CONTRACT MORTGAGES

 A land contract is an installment sale contract under 
which the vendor agrees to sell and convey property to 
the vendee once the vendee has paid all of the 
installments in full with interest.

 Prior to 1998, there was uncertainty under Michigan law 
as to whether seller/vendor and purchaser/vendee 
interests were solely real property interests, or also 
personal property interests. 

 Consequently, when taking and perfecting liens on such 
interests, prudent lenders would assume that both real 
estate law and Article 9 applied and perfect accordingly.



LAND CONTRACT MORTGAGE ACT

 The Land Contract Mortgage Act, 1998 PA 106, amending 
MCL 565.351 et seq., creates a simple safe harbor for lenders 
taking either land contract sellers’ interests or land contract 
purchasers’ interests as collateral.  A lender is not required to 
comply with the Act in order to take and perfect a collateral 
interest in land contracts (in which case they would need to 
abide by the law in effect prior to 1998), but it makes little 
sense to do otherwise. 

 The Act provides that you may use any standard form of a 
mortgage to create and perfect a lien on a land contract 
interest.  You no longer are required to file a UCC financing 
statement to perfect a collateral interest in a land contract. 



LEASEHOLD MORTGAGES

 A mortgage can encumber a tenant’s interest in real estate. This is 
commonly referred to as a leasehold mortgage.

 Under a leasehold mortgage, a mortgagee has a lien on the tenant’s 
rights under the lease, and if foreclosed, the lender acquires the 
tenant’s rights and obligations under the lease.

 Leasehold mortgages are often taken on ground leases, and on 
properties like airports and stadiums where the fee owner is a 
governmental agency/authority.

 Because of the risks of leasehold mortgages, a mortgagee typically 
requires a landlord’s agreement or extensive protections 
incorporated in the lease.

 Review of the lease is critical for a lender taking a leasehold 
mortgage.



REVIEW OF SAMPLE PRO-LENDER 
MORTGAGE FORM
 Mortgage grant – “mortgages and warrants”

 Description of Debt Secured; Dragnet Clause

 Paragraph 1 -- A covenant to pay the mortgage debt when due

 Paragraph 2 -- Warranties and covenants related to title

 Paragraph 3 – Taxes; Tax escrow

 Paragraph 4 – Insurance; Insurance Escrow

 Paragraph 5 -- Maintenance; Waste

 Paragraph 6 – Eminent Domain

 Paragraph 7 – Due on Sale Clause

 Paragraph 8  -- Security Agreement

 Paragraph 9 – Assignment of Rents

 Paragraph 10 – Environmental

 Paragraph 11 – Events of Default

 Paragraph 12 – Acceleration of the Debt

 Paragraph 13 – Remedies

 Boilerplate



SUBORDINATION, NON-DISTURBANCE AND 
ATTORNMENT AGREEMENTS (SNDAS)

 An SNDA is an agreement among a mortgage 
holder, landlord and tenant addressing issues of 
importance to the lender and tenant.

 Michigan Law Absent an SNDA
o MCL 554.233 provides that while a mortgage of leased 

property is in effect, “no modification of the rental 
covenants in such lease shall be binding upon the 
holder of such mortgage without his written consent 
thereto.”



MICHIGAN LAW ABSENT SNDA

When the Lease is Senior to the Mortgage
 When the lease is senior to the mortgage (and the lease does not 

contain a self-subordination provision), the lease survives the 
foreclosure and the lender/purchaser at the foreclosure sale acquires 
title subject to the lease.

 A successor landlord is not liable for a tenant’s damages resulting 
from breach by a former landlord prior to the successor acquiring 
title, although a successor landlord is obligated to perform the duties 
of a landlord arising afterwards. Plaza v Abel, 8 Mich App 19, 153 
NW2d 379 (1967).

 A successor landlord may have an obligation to return a security 
deposit, even if the successor landlord did not receive the deposit 
from the former landlord. Moskin v Goldstein, 225 Mich 389, 196 NW 
415 (1923). 



MICHIGAN LAW ABSENT SNDA 

When the Lease is Junior to the Mortgage
 Under Michigan law, when a senior mortgagee 

forecloses, the junior lease is generally 
extinguished. In Michigan a foreclosing 
mortgagee is not required to name a junior 
lessee in the suit to extinguish the lease. Dolese 
v Bellow-Claude Neon Co., 261 Mich 57, 245 
NW 596 (1933). Thus Michigan is known as an 
“automatic termination” or “cutoff” state.



PURPOSES OF AN SNDA

 From the Lender’s Perspective.  An SNDA avoids extinguishment 
of the lease after foreclosure. Also, it gives the lender an opportunity 
to preserve the existence of the lease by curing landlord defaults. 
Finally, it can insulate the lender from certain (carve out) liabilities 
after the lender acquires title to the mortgaged property by 
foreclosure or deed-in-lieu of foreclosure.

 From the Tenant’s Perspective. An SNDA protects the tenant from 
extinguishment of the lease after foreclosure. It also avoids the 
expense of being named in a judicial foreclosure suit.

 Difficulty Obtaining/Negotiating.  SNDAs can be very difficult to 
negotiate because they modify the terms of the lease to the 
detriment of the tenant.



STANDARD PROVISIONS OF AN SNDA
 Subordination

o An SNDA always includes a provision subordinating the lease to the mortgage.

o SNDAs usually provide that the mortgagee has the right to, and the mortgage controls the disposition of, insurance and 
condemnation proceeds. 

 Non-Disturbance
o The key provision in an SNDA for the tenant is the provision which provides that so long as no default exists under the lease, the 

lender’s foreclosure and acquisition of title will not disturb tenant’s possession or rights under the lease (except to the extent other 
provisions of the SNDA modify such rights).

o SNDA carve-outs insulate the foreclosing mortgagee or other purchaser (a Successor Landlord) from certain liabilities that they 
would or might otherwise have as a successor landlord under a lease. 

 Attornment
o SNDAs usually contain an “attornment” provision requiring the tenant to “attorn” to the Successor Landlord. This obligates the tenant 

to treat the Successor Landlord as the landlord under the lease. SNDAs also often require the tenant to execute a new lease or an 
affirmation of attornment at the Successor Landlord’s request.

 Notice and Opportunity to Cure Defaults
o SNDAs typically require the tenant to give the lender notice and an opportunity to cure a default by the landlord under the lease 

before the tenant can exercise any remedies, including setoff against rents or termination of the lease.

 No Amendment, Waiver, Termination or Assignment
o SNDAs typically prohibit amendment, waiver, termination, assignment or subletting of the lease without the lender’s consent.



REVIEW OF SAMPLE PRO-LENDER 
SNDA FORM
 Section 3 – Subordination
 Section 4 – Non-disturbance
 Section 5 – Carve-outs
 Section 7  – Estoppel
 Section 7(b) – Notice and opportunity to cure 

landlord defaults
 Section 7(c) – No amendment, waiver, termination, 

assignment or subletting.



TENANT ESTOPPEL CERTIFICATES

 A tenant estoppel certificate is a written confirmation by the tenant of key 
terms of the lease and the relationship between the landlord and tenant. The 
purpose of the certificate is to identify potential issues, and to “estop” or 
prevent the tenant from later asserting claims inconsistent with the lease or 
estoppel certificate.

 When Estoppel Certificates Are Delivered on Real Estate Financings. 
 Michigan Law Regarding Estoppel Certificates. 

o Statute of Frauds.  A tenant estoppel certificate may have the legal effect of modifying 
the terms of the lease.  Michigan’s statute of frauds requires that any change or 
modification to a lease must be in writing signed by the party to be bound. MCL 566.1. 
Thus, by confirming the terms of a lease in writing the mortgagee (and landlord) can 
argue that the terms of the lease are as certified by the tenant.

o Estoppel.  Principles of promissory or equitable estoppel could estop a tenant from 
denying the facts certified to a mortgagee in an estoppel certificate.

o Fraud.  Michigan contract law recognizes three fraud doctrines: fraudulent 
misrepresentation or actionable fraud, innocent misrepresentation, and silent fraud (also 
known as fraudulent concealment).



NEGOTIATING A MORTGAGE

 Indebtedness secured; dragnet clauses
 Taxes and assessments prior to delinquency, no escrow
 Insurance escrow; right to adjust and compromise the loss; right to 

rebuild
 Eminent domain right to negotiate; right to rebuild
 Due on sale clause transfers of equity interests of mortgagor
 New leases and amendments to leases
 Environmental representations and warranties and indemnity
 Events of default
 Remedies seldom negotiable



NEGOTIATING AN SNDA

 Carve outs (continuing defaults; materiality of 
amendments, landlord build-out obligations, tenant 
improvement allowance, tenant cure and setoff 
rights)

 Lender notice and cure rights and tenant standstill
 Assignment and subletting
 Disposition of insurance and condemnation 

proceeds and right to rebuild



THIS ISN’T A GAME

Drafting mortgage loan 
documents is complicated and 
should not be undertaken without 
the help of an experienced real 
estate finance lawyer.

Real estate loan workouts are 
also high-risk affairs and should 
be guided by an experienced 
debtor/creditor rights/real estate 
finance attorney.



OTHER RESOURCES BESIDES RPLS 
ACADEMY MATERIALS
 John Cameron’s excellent treatise on Michigan Real 

Property Law published by The Institute for Continuing 
Legal Education, currently in its third edition. 

 Michigan Land Title Standards, published by the Real 
Property Law Section of the State Bar of Michigan. 
http://connect.michbar.org/realproperty/publicresources/l
andtitle

 Numerous Michigan Real Property Review articles 
available on-line.

http://connect.michbar.org/realproperty/publicresources/landtitle


DISCLAIMER

Copyright 2021 Bodman PLC. Bodman has prepared this 
for informational purposes only. This message or the 
information contained herein is not intended to create, and 
receipt of it does not evidence, a client-attorney 
relationship. Readers should not act upon this information 
without seeking professional counsel. Individual 
circumstances or other factors might affect the applicability 
of conclusions expressed herein. 


	Rpls academy i�Commercial Mortgages, Tenant Estoppels and SNDAs
	Biography and contact information
	My first introduction to mortgages
	Slide Number 4
	What is a mortgage?
	Lien theory of mortgages 
	Key elements of mortgages 
	Statutory Requirements for a Mortgage
	Perfection; recording
	Description of the Mortgaged Property
	Assignment of Leases and Rents
	Security agreement
	Fixtures 
	Due on Sale/Encumbrance Clauses
	Future advances 
	Priority of Future Advances
	Residential Future Advance Mortgages
	TAXES AND INSURANCE
	OTHER TYPICAL MORTGAGE PROVISIONS
	MortgageE Remedies for Default
	Mortgage foreclosure
	Foreclosure by advertisement
	Sheriff’s/Foreclosure Sale
	Sheriff’s Deed; Redemption
	Acquisition of Title
	Deficiency; Determination of Bid Amount
	Judicial foreclosure 
	Recap of Key Benefits of Foreclosure by Advertisement
	Recap of Key Benefits of Judicial Foreclosure
	Other Remedies – Assignment of Rents
	Other Remedies -- Receiverships
	Other Remedies – Deed in Lieu of Foreclosure
	Other Remedies – Article 9 Sales
	Other Remedies – Suit on the Debt
	Discharges of mortgages
	Special Cases/Circumstances
	Mortgage Subordination Agreements
	Examples Where a Subordination Agreement is Beneficial
	Land contract mortgages
	Land contract mortgage act
	Leasehold Mortgages
	Review of Sample Pro-Lender Mortgage Form
	Subordination, Non-Disturbance and Attornment Agreements (SNDAs)
	Michigan Law Absent SNDA
	Michigan Law Absent SNDA 
	Purposes of an SNDA
	Standard Provisions of an SNDA
	Review of Sample Pro-Lender SNDA Form
	Tenant Estoppel Certificates
	Negotiating a mortgage
	Negotiating an snda
	This isn’t a game
	Other Resources Besides RPLS Academy Materials
	disclaimer

