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PROPERTY CLASS



REMEMBER THE BLIP YOUR PROFESSOR DID ON 
TITLE INSURANCE IN LAW SCHOOL



Today’s Agenda

TITLE INSURANCE IN GENERAL

ANATOMY OF A TITLE COMMITMENT

SURVEYS

TITLE COMMENT LETTERS



1. TITLE 
INSURANCE 
IN 
GENERAL

Allows purchasers and lenders to balance the 
risk of loss with the protection afforded by 

the policy.

Title insurance is not a guaranty that a title 
defect does not exist.  

Title insurance is a contract to reimburse the 
insured for losses caused by title defects as 

of the Effective Date of the policy. 



BALANCE OF RISK VS LOSS



Owner’s Policy of Title Insurance
• Parties mutually agree on Title Company
• Seller generally pays for premium
• Buyer generally pays for endorsements

Lender’s Policy of Title Insurance
• Lender generally selects Title Company
• Borrower pays for premium and 

endorsements



2.  ANATOMY OF A 
TITLE COMMITMENT.

A title commitment is an offer by 
the title company to insure title 
to the property upon satisfaction
of certain requirements and 
subject to certain conditions.  

It reflects the status of title to the 
property on the defined Effective 
Date of the title commitment.  

It includes the requirements to 
issue an owner’s policy and the 
exceptions to coverage under the 
owner’s policy when it is issued. 





Commitment 
Jacket



Covered 
Risks.

u Title being vested other than as stated in 
Schedule A to the Owner’s Policy (i.e., 
someone else claims to own the land).

u Any defect in or lien or encumbrance on the 
title caused by:

u forgery, fraud, undue influence, duress, 
incompetency, incapacity, or 
impersonation;

u failure of any person or entity to have 
authorized a transfer or conveyance;

u a document affecting title not properly 
executed, witnessed, notarized, or 
delivered; or

u invalid power of attorney.

u The lien of unpaid real estate taxes or 
assessments.

u Any encroachment that would be disclosed 
by an accurate survey of the land. 

u Unmarketable title.

u No right of access to and from the land.



Costs, Fees 
and 
Expenses

u “The Company will also pay the 
costs, attorneys' fees, and expenses 
incurred in defense of any matter 
insured against by this Policy, but only 
to the extent provided in the 
Conditions.” 



Exclusions 
from 
Coverage 
Nope –that’s 
not included 
in the Policy

u Exclusions from Coverage include:  

u Laws or governmental regulations 
relating to use of the property, 
location of an improvement on the 
land, or environmental protection.

u Rights of eminent domain.

u Defects, liens, encumbrances and 
other matters created by or assumed 
by the Insured, not known to the 
title company, or attaching after the 
Effective Date of the policy.

u Any claim, by reason of the 
operation of federal or state 
bankruptcy laws, that the 
transaction is a fraudulent 
conveyance or preferential transfer.

u Any lien for real estate taxes or 
assessments attaching after the 
Effective Date of the policy.



Conditions and Stipulations 
***read the fine print ***

Conditions and Stipulations include:

Definitions of key terms, such as the “insured,” “knowledge” and “land”.

Limitations on coverage after conveyance of title.

Procedures and time limits for filing a notice of claim with the title company.

Guidelines for the title company’s obligation to defend a claim.

Limitations of Liability.

Notices.



SCHEDULE A



Effective Date 
• Practice tip:  When the Commitment is marked-up, it is essential to make sure that the 

Owner’s Policy covers the gap period.  Typically, an owner’s policy should be dated as 
of the recording of the vesting deed.

Type of Policy

Policy Amount

Proposed Insured

Estate or Interest in the Land

Legal Description
• Practice tip:  You and seller’s counsel may need to work closely with the surveyor to 

address any discrepancies between the various legal descriptions (e.g., by issuing a 
new survey that identifies “measured” and “recorded” calls on the same drawing).  In 
other cases, a seller may be asked to convey its interest (if any) in a disputed strip of 
land through a quit claim deed. 
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Schedule B – Section 1 Requirements 
Know these!!

Requirements may include: Pay the title insurance 
premium.

Record a deed to transfer title 
into the purchaser’s name 

Submit organization documents 
for the seller, including Articles 

of Organization, operating 
agreement and resolutions

Record a Certificate of Trust 
Existence and Authority for the 

seller, if the seller is a 
revocable living trust.

Discharge recorded mortgages, 
tax liens or construction liens on 

the property.

If the purchaser has requested 
issuance of the Owner’s Policy 
“without standard exceptions”, 

then the Requirements will 
include submission of an 

Owner’s Affidavit and survey of 
the property.
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Status of real estate taxes and assessments for 
property. 

Water and Sewer.

“NOTE:  The policy to be issued does not insure 
against unpaid water, sewer, electric or gas charges, 
if any, that have not been levied as taxes against 
these lands. (Meter readings should be obtained and 
adjusted between appropriate parties.)” 

• Practice tip:  If a final paid water and sewer bill is not presented 
by a seller at closing, the purchaser should insist that an 
appropriate amount be withheld from the seller’s proceeds and 
held in escrow by the title company to cover any unpaid water 
bills.  As a purchaser, you should ask for this Note to be struck 
from the final Owner’s Policy in your Title Comment Letter to 
cover the issue from a title review standpoint.



Schedule B - Section 2 

Standard Exceptions Specific Exceptions
Generic Specific Exceptions
Unique Specific Exceptions



Standard 
Exceptions

u For Owner’s Policies in Michigan, the Standard 
Exceptions generally include:

u Any fact, rights, interest, or claims which are 
not shown by the public records but which could 
be ascertained by an inspection of said land or 
by making inquiry of persons in possession 
thereof.

u Easements, claims of easement or 
encumbrances which are not shown by the 
public records.

u Any encroachment, encumbrance, violation, 
variation, or adverse circumstance affecting the 
title including discrepancies, conflicts in 
boundary lines, shortage in area, or any other 
facts that would be disclosed by an accurate 
and complete land survey of the land, and that 
are not shown in the public records.  

u Practice tip: This standard exception is 
often referred to as the “Survey 
Exception”.

u Any liens, or rights to a lien, for services, labor 
or materials theretofore or hereafter furnished, 
imposed by law and not shown by the public 
records.



Deletion of 
Standard 
Exceptions

u Standard Exceptions are generally 
deleted from the owner’s policy upon 
the title company’s receipt of:

u a satisfactory Owner’s Affidavit 
signed by the seller and delivered 
to the title company at closing, 
and 

u a current survey of the property. 

u If a survey identifies specific 
encroachments (e.g., overhead wires 
or a driveway encroachment), the 
title company will add these items to 
the policy as Specific Exceptions, but 
the broader Survey Exception will be 
deleted from the owner’s policy.



WAKE UP! 

This is an important 
Practice Tip.

Really.



u Here is the most important Practice 
Tip for today:

u

u If you are representing a purchaser 
in a commercial real estate deal, 
you should always ask the title 
company to delete the Standard 
Exceptions from the owner’s 
policy.  

u There is no additional charge for 
this valuable coverage.



Section B –
Section 2
Specific 
Exceptions

u Generic Specific Exceptions:  
Exceptions that apply to all 
similarly situated properties.

u Unique Specific Exceptions:  
Exceptions that are truly unique to 
the property that is being 
purchased. 



Generic 
Specific 
Exceptions

u Taxes and assessments not yet due and 
payable. 

u Rights to a portion of the land taken, 
used or granted for streets, roads and 
highways.

u Interest in the oil, gas and mineral rights 
in, under or produced from the insured 
property.

u Lien for outstanding water or sewer 
charges, if any.

u Rights of Tenants.

u Riparian rights.

u Practice tips:  When representing a 
purchaser, you should ask the title 
company to modify or limit these 
Specific Exceptions, in an 
appropriate manner, depending on 
the situation. 



Unique 
Specific 
Exceptions

u Practice Tips to address Unique Specific 
Exceptions:

u It is ok to request the underlying 
documents if they have not been 
provided.

u When there are multiple Specific 
Exceptions, write the number that is 
assigned to the Specific Exception in the 
title commitment on the top of the first 
page of the document. 

u Read the document.  You might be 
surprised by what it says.  

u Confirm that the restriction has not 
terminated by the terms of the 
document. 

u Provide easements and other documents 
to your surveyor as soon as possible to 
make sure that they actually apply to the 
property in question. 

u If all else fails, ask for an endorsement.
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Endorsements



Commonly 
Requested 
Endorsements

u Comprehensive

u Survey

u Contiguity

u Access

u Tax Identification

u Zoning

u Practice Tips: Request the 
endorsements early in the process 
to avoid delays.  Also, you should 
carefully consider which 
endorsements you request, 
because asking for numerous 
endorsements without evaluating 
if they will cover an identified risk 
can result in delays and increased 
costs.



3.  SURVEYS

u Purposes:

u Legally describe the property

u Practice tip:  Many practitioners find it 
necessary to read the legal description from 
the commitment out loud while another 
person follows along on the survey.  For a 
long metes and bounds legal description, it 
is almost impossible to do it effectively and 
efficiently without a partner.  

u Set boundaries of the property 

u Disclose access 

u Disclose unrecorded matters



Types of 
Surveys

u ALTA/ACSM Survey

u Minimum Standard Detail 
Requirements

u Certified Survey

u Mortgage Survey

u Boundary Survey

u Topographic Survey 

u As-built Survey





Practice Tips 
on Survey 
Review

u Review the legal description.

u Confirm that legal description on 
survey is identical to legal 
description in commitment.

u Review the drawing in detail, 
paying particular attention to 
either the encroachment of 
improvements from adjoining 
property onto the subject 
property, or vice versa.  You should 
also look for the encroachment of 
improvements into recorded 
easements.   

u Confirm that easements disclosed 
in title commitment are located 
on the survey. 



Practice Tips 
on Survey 
Review 
(Cont.)

u Confirm that any easements disclosed in 
survey are included in the title 
commitment.  

u If you have an ALTA/ACSM survey, confirm 
that the improvements are in compliance 
with setback restrictions contained in 
local zoning ordinance, or in any 
recorded building and use restrictions.

u Confirm that there is access to a public 
right-of-way, either directly or via a 
private easement.

u Survey should include surveyor’s contact 
information, a legend for any symbols 
and a north arrow. 

u The survey should be dated within last 6 
months. 

u Make sure survey is certified as true and 
correct to lender, borrower title 
insurance company.  











4. Title 
Comment 
Letters

u Purpose

u Timing

u Relationship with Purchase Agreement

u Objections

u Practice Tip:  Title Comment 
Letters are often used as a 
checklist to make sure that 
nothing falls through the cracks on 
title and so that both parties have 
a clear understanding of what 
purchaser expects will happen at 
closing.  Even if seller’s counsel 
responds to your Title Comment 
Letter by stating that seller 
refuses to remedy certain 
“defects”, your client may still 
elect to close on the deal based 
on a clear understanding of the 
risks associated with those 
defects. 



• Sample Form of Title Comment Letter

• _________________, 2017

• ______________

• ______________

• ______________

•

• RE: Purchase and Sale Agreement, dated _____, 2017 (“Purchase Agreement”), between _______________ 
(“Seller”) and _____________ (“Purchaser”), for the property and building located at __________ (“Property”) 

• Dear ____________:

• We have reviewed Title Commitment No. ___________, having an Effective Date of ______________ (“Title Commitment”), issued by _________________ (“Title 
Company”).  In accordance with the Purchase Agreement, Purchaser makes the following comments and/or objections to the Title Commitment and Survey, which it reserves the right 
to augment, amend and/or waive:

• 1. The Effective Date of the Title Commitment is ________________________.  Please confirm that Title Company will provide a marked-up title 
commitment or a revised, pro-forma title policy with a then current effective date at Closing, as defined in the Purchase Agreement.

• 2. Please confirm that Seller will, on or before the Closing, satisfy Requirements 1-13 as set forth in Schedule B-I of the Title Commitment, including 
(without limitation) recording a discharge of the $____________ Mortgage and $_______________ Mortgage, and providing an Owner’s Affidavit in the form required by Title 
Company to delete Standard Exceptions 1-4.  Purchaser has already provided a copy of the Survey to Title Company to delete Exception 3.

• 3. Please confirm that you will provide a fully paid water bill to Title Company at Closing and the “Notes” in Requirement 14 will be deleted.

• 4. Please confirm that Title Company will delete Schedule B-II Exceptions 1-4 (i.e., the Standard Exceptions) from the owner’s title policy.  Purchaser 
has already provided a copy of the Survey to Title Company to delete Exception 3.

• 5. Purchaser objects to Exception No. 6 (interest of ____________).  Please confirm that this Exception will be deleted from the owner’s title policy.



u 6.    Please confirm that Exceptions 7 ($__________ Mortgage) and 8 ($__________ Mortgage) will be deleted from the owner’s title policy.

u 7.    Please confirm that Exception 11 (mineral rights) will be deleted from the owner’s title policy.

u 8.    Please confirm that Exception 13 (liens for water and sewer charges) will be deleted from the owner’s title policy.  A final paid water bill should be provided to Title Company at 
Closing or a water escrow agreement should be executed at Closing.

u 9.    Please arrange for the Title Company to provide me with copies and the cost of the following pro-forma endorsements to the owner’s title policy:

u a. Comprehensive Endorsement;

u b. Zoning Endorsement;

u c. Access Endorsement;

u d. Survey Endorsement; and

u e. Tax Parcel Endorsement.

u Purchaser reserves the right to provide additional and/or revised comments based upon its receipt and review of updated Title Commitment(s), your response(s) to these comments 
and any new documentation received.  Purchaser reserves all of its rights under the Purchase Agreement.  

u I look forward to hearing from you regarding these comments.

u Sincerely,

u Dewey, Cheatem and Howe, PC

u John Q. Lawyer, Esq.



Michelle R.E. Donovan

mdonovan@clarkhill.com
(313) 309-9487
313-309-9487

Michelle R.E. Donovan has over 20 years in the real
estate law including transactional and litigation She also 
advises cannabis companies regarding medical and adult-
use marijuana licensing, regulatory, compliance, business 
entity formation, and litigation. 

As one of the fastest-growing industries, Michelle’s 
experience and connections allow her to strategize and 
advise cannabis companies on how to navigate the 
constantly changing legal landscape that surrounds this 
emerging market. Along with national experience, 
Michelle has an extensive background with Michigan's 
Medical Marihuana Facilities Licensing and Michigan 
Regulation and Taxation of Marihuana Act and has 
successfully assisted clients with the process of applying 
for pre-qualification and license qualification status. 
Michelle obtained the first licensed provisioning center 
in Oakland County. Michelle filed the litigation 
successfully challenging the State of Michigan’s 
cannabis supply regulations and case of first impression 
on behalf of a medical marijuana patient for access. She 
is frequently in the media for her expertise and 
knowledge and recently featured on Michigan’s 
Cannabis Industry Association cover for “Women Power 
an Industry” and feature article. her expertise and 
knowledge and recently featured on Michigan’s 
Cannabis Industry Association cover for “Women Power 
and Industry” and feature article.

To view Michelle’s full bio, click the link below.

mailto:mdonovan@clarkhill.com


General Disclaimer

This presentation is intended for general education and 
informational purposes only and should not be regarded as 
either legal advice or a legal opinion. You should not act 
upon or use this presentation or any of its contents for any 
specific situation. Recipients are cautioned to obtain legal 
advice from their legal counsel with respect to any decision 
or course of action contemplated in a specific situation. 

Clark Hill and its attorneys provide legal advice only after 
establishing an attorney-client relationship through a 
written attorney-client engagement agreement. This 
presentation does not establish an attorney-client 
relationship with any recipient.



THANK YOU!


