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Len Kennedy was the first general counsel of the 
Consumer Financial Protection Bureau (CFPB), a new 
federal government agency founded in the aftermath 
of the 2008 financial crisis. As general counsel, he was 
responsible for setting up a new legal department, setting 
its tone and direction, and staffing it. He and the office he 
led are responsible for providing legal advice, counsel, and 
support to Director Cordray and all components of the 
Bureau. The Bureau consolidates and extends consumer 
financial protection functions previously scattered across 
seven different federal agencies. The Bureau also has 
supervisory authority over nonbank entities and financial 
products and services that were previously subject to 
limited federal oversight.

Mr. Kennedy has demonstrated that he is no shrinking violet when it comes 
to taking on critics of the CFPB.  Early in his career as the first general counsel for 
the CFPB, addressing conservative charges that the power granted to the CFPB 
by Congress would result in damaging the nation’s lending industry, Mr. Kennedy 
responded that the CFPB and its employees are “committed to doing our best to make 
wise, pragmatic decisions affecting people’s wealth.”  Mr. Kennedy also rejected as 
“abhorrent” criticisms that the CFPB was overly politicized and dogmatic.

Mr. Kennedy was appointed to the position of senior advisor and counsel to 
Director Cordray on June 21, 2012.  Prior to joining the CFPB, Mr. Kennedy most 
recently served as general counsel, corporate secretary, and chief government affairs 
officer for Sprint Nextel Corporation, a Fortune 100 provider of telecommunications 
services. There, he managed a legal department of over 130 attorneys and advised 
the board of directors, CEO and senior management on all aspects of the company’s 
business and legal affairs. Mr. Kennedy successfully oversaw the legal integration of the 
$35 billion merger between Sprint Corporation and Nextel Communications, Inc. that 
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created Sprint Nextel, and was its first general counsel. He previously served for five 
years as general counsel of Nextel. In 2008, he was a recipient of Corporate Board 
Member’s America’s Top General Counsel Award.

Mr. Kennedy has extensive experience in the regulatory arena.  In a prior role, 
he advised providers of communications and Internet services on all aspects of 
communications, business, and regulatory matters as a partner of Dow Lohnes, a 
Washington, D.C.-based law firm. Mr. Kennedy served as a senior legal advisor to 
two commissioners at the Federal Communications Commission. Mr. Kennedy 
has served on the board of many Washington-area non-profit organizations and 
presently serves as a member of the Cornell University Council. He is an alumnus 
of Cornell University College of Arts and Sciences and Cornell Law School, and is 
a 2012 recipient of the law school’s Exemplary Public Service Award.
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Introduction

Rules setting the amount of time within which people 
can sue have been around at least since Roman times,1 if 
not biblical times.2 Today, these rules are known as statutes 
of limitations. Although the amount of time a plaintiff 
has to pursue a particular cause of action may vary by 
jurisdiction,3 states generally have statutes of limitations for 
all civil claims. There are several laudable reasons for having 
statutes of limitations. These include encouraging plaintiffs 
to pursue claims diligently and protecting defendants from 
having to defend against stale or fraudulent claims.4 Blind 
application of a statute of limitations can, however, produce 
an inequitable result, particularly when a plaintiff does not 
learn of his or her claim until after limitations period has 
expired. Many state judiciaries, including Michigan, have 
adopted a common law “discovery rule” in order to avoid 
these inequities.   

The Michigan Supreme Court adopted the discovery 
rule in 1963 in Johnson v. Caldwell.5  Johnson was a medical 
malpractive case.  Plaintiff, relying on the defendant doctor’s  
inaccurate representations that nothing could be done about 
her condition, experienced over two years of intense pain 
during which she could not have marital relations with her 
husband. Subsequenetly, another doctor performed two 
operations resolving the problem.6  Deciding to avoid the 
“grave inequities which could follow the application of the 
last treatment rule,”7 the Johnson Court held that the statute 
did not begin to run “until the date of discovery, or the date 
when, by the exercise of reasonable care, plaintiff should have 
discovered the wrongful act.”8   

Johnson’s common-law discovery rule remained part 
of Michigan law for over 40 years until 2007 when the 
conservative majority of the Supreme Court9 in Trentadue 
v Buckler Automatic Lawn Sprinkler Co10 reversed Johnson 
and abolished the discovery rule. This article will discuss 
Trentadue and to what extent the demise of the discovery 
rule has implications on consumer claims.

The Case—Trentadue v Buckler Automatic Lawn 
Sprinkler Co.

The plaintiff in Trentadue, a wrongful death case, was 
the daughter and personal representative of Margarette F. 

Eby who was raped and murdered in November 1986. The 
perpetrator of this heinous crime was not identified until 
2002. He turned out to be one Jeffrey Gorton, the son and 
employee of his parents’ company, the Buckley Automatic 
Lawn Sprinkler Company which serviced the sprinklers on 
the property where the deceased resided.11 Gorton pleaded 
no contest when charged with the murder and was sentenced 
to life imprisonment. Plaintiff sued various defendants all of 
whom, with the exception of Gorton, moved for summary 
disposition on the basis that the claims had been filed after 
the expiration of the three-year statute of limitations for 
wrongful death cases contained in MCL § 600.5805(10). 
The trial court applied the Johnson common-law discovery 
rule to some but not all of the defendants. The Court of 
Appeals held that the rule applied to all of the defendants.12 

The Supreme Court granted leave and telegraphed 
its intentions by directing the parties to brief the 
issue of: 
. . .whether the Court of Appeals application of a 
common-law discovery rule to determine when 
plaintiff’s claims accrued is inconsistent with or 
contravenes MCL 600.5827, and whether previous 
decisions of this Court, which have recognized and 
applied such a rule when MCL 600.5827 would 
otherwise control, should be overruled.13

MCL 600.5827 states:

Except as otherwise expressly provided, the period of 
limitations runs from the time the claim accrues. The 
claim accrues at the time provided in sections 5829 
to 5838, and in cases not covered by these sections 
the claim accrues at the time the wrong upon which 
the claim is based was done regardless of the time 
when damage results.

 
Under the view of the majority, the issue presented 

was whether the legislature, in MCL § 600.5827, intended 
to create an exclusive process to be used to calculate when 
statutes of limitations begin to run. If so, the common-
law discovery rule would be inconsistent with that process 
and could not be used to toll the three-year statute of 
limitations for wrongful death actions specified in MCL § 
600.5805(10).14 The Court concluded that MCL § 600.5827 
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was indeed exclusive15 reversing Johnson and its progeny, 
thereby abolishing the common-law discovery rule.16 

The Court majority based much of its decision of the 
fact that the legislature had specifically provided for tolling 
under certain circumstances,17 but had not seen fit to enact 
general discovery rule. 

Since the legislature has exercised its power to 
establish tolling based on discovery under particular 
circumstances, but has not provided for a general 
discovery rule that tolls or delays the time of accrual 
if a plaintiff fails to discover the elements of a cause 
of action during the limitations period, no such 
tolling is allowed.18 

Along the way, the Court majority rejected plaintiff’s due 
process argument,19 functionally eliminated the application 
of equitable tolling,20 and held that its decision would apply 
retroactively.21 In short, plaintiff was left without a remedy 
for the rape and murder of her mother. It appears at least 
somewhat incongruous that there is no criminal statute of 
limitations for murder, but as a result of Trentadue should it 
take over three years to discover the perpetrator there is no 
civil remedy.

The holding in Trentadue has been applied mostly to 
tort cases such as negligence, strict liability, malpractice and 
wrongful death.22 The question is whether Trentadue will have 
much effect on consumer cases. The answer is “not a great 
deal” because typical consumer cases are usually subject to 
statutes of limitations which do not contain a discovery rule or 
which do contain such a rule.   This will be discussed next.

Statutes of Limitations in Consumer Cases and the 
Common-Law Discovery Rule

Routine consumer cases will likely involve the purchase 
of goods, services, or real property. With the exception of 
cases based on negligent services or the sale of real property 
without warranties, the death of the discovery rule is unlikely 
to have much impact on the typical consumer case. This 
is because the sale of goods is covered by the statute of 
limitations under the Uniform Commercial Code (UCC)23 
that, with one exception,24 is not subject to a discovery rule 
and non-goods cases involving a warranty are covered by a 
statute that specifically contains a discovery rule.25 

Prior to Trentadue, expired claims in sale of goods cases 
involving economic losses could be saved by tolling under 
the common-law discovery rule.  The Supreme Court in 
Neibarger v Universal Cooperatives, Inc,26 put an end to those 
remedies with the creation of the “economic loss doctrine.”27 
Neibarger involved allegedly defective milking machines 

whose defects were not discovered until after the statute of 
limitations had run on plaintiffs’ negligence and products 
liability claims. The Court held that where the plaintiffs 
have suffered a purely economic loss, the exclusive remedy is 
under the Uniform Commercial Code, including its statute 
of limitations.28 Although Neibarger seemed to restrict its 
holding to goods purchased for commercial purposes,29 that 
distinction soon evaporated. 

In Sherman v Sea Ray Boats, Inc,30 the Court of Appeals 
applied the economic loss doctrine to a consumer’s purchase 
of a boat. The latent defects in plaintiff’s boat could not 
have been discovered during the applicable UCC four-
year statutory period. After Sherman, the consumer was 
left with over $40,000 worth of damages and no remedy.31 
Thus, consumer cases involving the purchase of goods and 
no physical injuries are subject to the statute of limitations 
under the UCC even where the defect in the goods could 
not have been discovered within the statutory period. The 
statute of limitations under the UCC is four years but can be 
reduced by the parties to no less than one year32 except where 
there is a warranty which specifically extends to the future 
performance of the goods, in which case, the cause of action 
accrues when the breach is or should have been discovered.33 

In addition to the UCC discovery rule for the sale of 
goods involving future performance warranties, there is 
another, broader statute of limitations regarding non-goods 
warranties that contains a discovery rule.  This discovery rule 
would apply to warranties in the purchase of real estate or 
services. MCL § 600.5833 provides as follows: 

In actions for damages based on breach of a warranty 
of quality or fitness the claim accrues at the time the 
breach of the warranty is discovered or reasonably 
should be discovered.

From the language one would think this section would 
apply to cases involving goods as well as non-goods cases;34 
however, after Neibarger there is little doubt that cases 
involving warranties related to goods are governed by the 
UCC. 

Cartmell v Salvik, Co,35 is an example of a consumer 
case where the MCL § 600.5833 discovery rule was applied. 
The plaintiffs in Cartmell purchased a new home containing 
a tile roof in 1958. The roof came with an express lifetime 
warranty. The plaintiffs filed suit in 1974 claiming that the 
roof leaked. Defendants moved to dismiss and later for a 
directed verdict   claiming the six-year statute had run from 
the time plaintiffs first noticed a leak in their roof. Citing 
MCL § 600.5833, the Court of Appeals held that the statute 
did not begin to run until plaintiffs knew or should have 
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known of the breach which was a question for the jury.36 
As discussed above, the abolition of common-law 

discovery rule will not have a great effect on the average 
consumer case.  However, in those cases where it does have 
an impact it can be devastating. These cases are few because 
they do not arise unless the cause of action is discovered after 
the applicable statute of limitations has expired. Such cases 
will generally involve the sale of real estate or the negligent 
performance of services. Two examples of real estate cases 
where the absence of the discovery rule left the consumers 
without a remedy are Holzwarth v Coldwell Banker Schmidt 
Realtors37 and Coran v Century Title Agency, LLC.38 In 
Holzwarth, the plaintiffs purchased land which was later 
determined to be less than represented. Coran involved 
fraudulent real estate purchases. Urbanec v Multi-Financial 
Securities Corp,39 is an example of a negligent services case. 
There the consumer, who had invested $50,000 in what was 
later determined to be a Ponzi scheme, was left holding the 
bag.  

Conclusion
For over 40 years Michigan had a common-law discovery 

rule under which the statute of limitations would not begin 
to run until the cause of action was discovered or should 
have been discovered. That ended in 2007 with the abolition 
of the common-law discovery rule by the Supreme Court 
in Trentadue v Buckler Automatic Lawn Sprinkler Co.40 The 
demise of the discovery rule is not likely to have a great effect 
on the average consumer case. Consumer cases involving 
goods where there is no injury are covered by the statute of 
limitations under the UCC41 and non-goods cases where 
there are warranties are subject to a statute of limitations with 
its own discovery rule.42 However, there are a number of cases 
in which consumers will be in jeopardy of being left without 
a remedy if the wrong is not discovered until after the statute 
of limitations has run. These will usually involve the sale of 
real estate or the negligent performance of services. Unless 
the Court reverses itself on Trentadue or the legislature sees fit 
to enact a general discovery rule, such potential inequities for 
consumers will remain.
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A.G. Schuette Marks National 
Consumer Protection Week 
with Top Ten Complaint List

March 5,  2012
LANSING  -  Attorney General Bill Schuette today marked National Consumer 

Protection Week by releasing the Department’s Top Ten Consumer Complaints and 
highlighting the free educational resources offered to Michigan citizens to help them 
become savvy consumers.  Schuette’s Top Ten list is compiled from analysis of the 
12,844 written complaints filed with the Attorney General’s Consumer Protection 
Division in 2011.  In 2011, Schuette’s Consumer Protection Division recovered 
nearly $1.9 million in consumer refunds and forgiven debts, and nearly $3.9 million 
in State recoveries.  

 “Our consumer protection division works every day resolve consumer com-
plaints and educate citizens to help them avoid becoming victims of scams,” said 
Schuette.  “In the coming months, our top-notch consumer advocates will work to 
help eligible Michigan homeowners to take advantage of relief offered through the 
national settlement with mortgage servicers.” 

On February 7, 2012, Schuette announced Michigan will join at least 40 other 
states in a multi-billion dollar nationwide settlement with five of the nation’s largest 
banks/mortgage servicers in response to allegations of faulty foreclosure processes and 
poor servicing of mortgages that harmed Michigan homeowners.  Michigan residents 
will receive approximately a half-billion dollars, including a $101 million fund 
provided directly to the State of Michigan.  

With these funds, Schuette has called for the creation of the Michigan 
Homeowner Protection Fund to direct the monies towards six initiatives to ensure 
Michigan families, children and veterans affected by the foreclosure crisis receive 
the maximum benefit from the settlement funds. The initiatives include: foreclosure 
counseling, restitution for certain victims of foreclosure rescue scams, payments 
to borrowers who suffered foreclosure, veteran’s assistance, aid for children made 
homeless by foreclosure and expansion of mortgage fraud prosecutions through 
a new Homeowner Protection Unit within the Department of Attorney General.  
Schuette noted he looks forward to working with the Michigan legislature to secure 
the necessary appropriations for the Homeowner Protection Fund once settlement is 
finalized and the funds are transferred to Michigan.

Schuette reminds Michigan homeowners that citizens do not need to pay to 
speak with their lender or servicer or to obtain outside assistance with foreclosure is-
sues.  Free local assistance with foreclosure issues can be found by calling the Michi-
gan State Housing Development Authority at (866) 946-7432.

In 2011, credit and financial concerns topped the Attorney General’s list of 
consumer complaints, due in large part to continuing economic challenges in 
Michigan and nationwide.  Debt collection is one of the primary areas of concern for 
Michigan consumers calling the Attorney General’s Consumer Protection Division 
for assistance.  Consumers often voice concerns regarding aggressive debt collection 
tactics used by some debt collection agencies.  Debt collection scams, or phony debt 
collectors trying to scare consumers into providing money to pay off fraudulent 
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debts, were unfortunately very popular in 2011.  
 The Attorney General reminds Michigan consumers 

that, although debt collectors may have the right to 
contact you, they never have the right to threaten, 
intimidate, or harass.  In addition to reviewing the Attorney 
General Schuette’s Consumer Alert on Debt Collection 
and Debt Collection scams, found online (1.usa.gov/
debtcollectoralert), Schuette encourages residents with 
questions or concerns to contact the Attorney General’s 
Consumer Protection Division toll-free by calling 1-877-
765-8388.

General Schuette is continuing the office’s efforts to 
proactively protect Michigan’s most vulnerable consumers, 
through the Michigan Cyber Safety Initiative (Michigan 
CSI) and Senior Brigade programs.  Michigan CSI protects 
Michigan’s children by educating kids and their parents 
about responsible online behavior.  Since its inception, 
the Attorney General’s office has provided Michigan CSI 
programming to nearly 900,000 children and adults.  The 
Senior Brigade program educates seniors, their families, and 
their caregivers about how to avoid common scams and 
fraud on several topics ranging from Identity Theft to Online 
Safety.  The Attorney General’s office has presented more 
than 1,000 Senior Brigade seminars, and educated more than 
23,000 Michigan seniors and their families or caregivers, 
since the program’s start in 2009.  Additional information 
about each program is available online at www.michigan.gov/
csi or www.michigan.gov/seniorbrigade.  Both free programs 
are available statewide throughout the year. 

The Consumer Protection Division also provides an 
extensive list of tips and consumer alerts for Michigan 
residents.  By going online, consumers can find trusted 
information on a wide range of consumer protection topics 
like identity theft, ponzi schemes, charitable giving during 
the holidays and home remodeling scams.  Brochures and 
alerts can be found by going to www.michigan.gov/ag and 
clicking on the “Consumer Protection” link.  Schuette 
encourages consumers with concerns or questions to contact 
the Consumer Protection Division toll-free by calling 1-877-
765-8388.

Top 10 Consumer Complaint Categories of 2011

1.   Credit and Financial Concerns:  Complaints in this 
category range from credit and collection companies, 
mortgage bankers, brokers, and predatory lending 
matters.

2.   Telecommunications and Cable or Satellite TV:  This 
category includes complaints about cable and satellite 
TV services, telemarketing, do-not-call violations, cell 

phone issues, and unauthorized charges or unauthorized 
switching of service providers.

3.   Retail:  This category includes complaints about 
extended warranties, the quality of merchandise, rebates, 
and scanner or pricing errors.

4.   Gasoline/Fuel/Energy:  Along with the rising price of 
fuel, this category jumped four spots to number four this 
year.  This category includes complaints about gas prices, 
and billing disputes involving home heating oil, natural 
gas, and electricity service.

5.   Internet:  This category includes Internet purchases and 
auctions, failure to deliver or refund, fraudulent e-mail 
solicitations, and Internet service provider complaints.  

6.   Motor Vehicle or Automobile:  This category includes 
complaints about lemon law violations, advertising, 
warranty, quality, and misrepresentation.  

7.   Health Service Providers:  This category is new to our 
Top 10 consumer complaint list for 2011, and includes 
billing disputes between consumers and their medical, 
dental, or other health care providers.  The sudden 
closure of Allcare’s Dental clinics in Michigan and 
nationwide likely resulted in the boost in complaint 
volume.  Through its mediation efforts, the Schuette’s 
Consumer Protection Division was able to recover 
almost $100,000 in consumer refunds (in the form of 
chargebacks or credits from credit card companies or 
third party financing companies) for consumers affected 
by Allcare’s sudden closure.  Although Allcare clinics 
suddenly closed in January, 2011, the company did not 
file for bankruptcy until November, 2011.  

8.   Personal Service Providers:  Complaints regarding a 
company’s failure to refund, cancel a contract, or deliver 
services are included in this category. 

9.   Mail Order:  Failure to deliver merchandise, unsolicited 
merchandise, and contest deception complaints make 
up this category.  Lottery and fraudulent check scams 
are also included in this category, and continue to target 
seniors.

10. Contractors and Home Improvement:  This category 
includes complaints about dissatisfaction with 
contractors, failure to deliver, and problems with 
warranty issues.
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Debt Collection & Debt Collection Scams 

The Attorney General provides Consumer Alerts to inform 
the public of unfair, misleading, or deceptive business practices, 
and to provide information and guidance on other issues of con-
cern.  Consumer Alerts are not legal advice, legal authority, or a 
binding legal opinion from the Department of Attorney General.
 

Debt Collection & Debt Collection Scams
 Michigan consumers are falling behind on paying bills 
for all types of reasons, including job losses, increased 
mortgage payments, or medical emergencies.  Because 
dealing with debts and debt collectors can be frightening and 
overwhelming, this consumer alerts provides background on 
the dos and don’ts of debt collection, and tips on how to spot 
and avoid debt collection scams.  
 

Debt Collectors—Is that Legal?
 There are varying state and federal laws that govern how 
debt collectors operate in the state of Michigan.  Here is 
a general roadmap of how debt collectors should legally 
operate:

 Debt Collection and Federal Law:  The Federal Fair 
Debt Collection Practices Act (FDCPA) generally governs 
how debt collectors may legally operate nationally, as well 
as in Michigan.  The law applies to individuals or businesses 
that regularly collect debts, including some attorneys, and 
companies that buy debts and try to collect on them. 

 The FDCPA covers the collection of personal, family, or 
household debts, but it does not relate to debts incurred while 
you may have owned or operated a business.  

 
Debt Collectors and Their Contact with Consumers:  

A debt collector may not call you before 8 am or after 9 pm, 
unless you permit him to do so.  And he may not call you at 
work if he has been notified orally or in writing that you may 
not receive calls at work. 

 Debt collectors who call consumers at work are the 
subject of many consumer and employer inquiries, so it is 
important to reiterate—in order to stop receiving calls 
from debt collectors at work, you or your employer 
should inform the debt collector by phone, followed 
up with notification by certified mail, return-receipt 
requested, that such calls are prohibited.  Keep the return 
receipt for your records, and if he contacts you at work after 

you provided this notification, report the debt collector 
immediately!

 If you would like a debt collector to stop contacting 
you entirely, federal law allows you to demand that he stop 
contacting you.  Send the debt collector a letter, certified 
mail, return receipt requested.  Keep a copy of the letter for 
your files, along with a copy of the return receipt, in case you 
need proof that you sent a request to cease contact.  After 
you send this letter, a debt collector may only contact you 
for one of two reasons: 1) to tell you he will not contact you 
again; or 2) to inform you that he intends to take further 
legal action against you.

 Finally, it is important to keep in mind that even if 
you are able to stop a debt collector from contacting you, 
you will still owe a valid debt!  

 Disputed Debts: If you believe that a debt collector is 
demanding payment on a debt that you have a good faith 
belief you do not owe, send a letter, certified mail, return-
receipt requested, to the debt collector disputing the debt.  
But you must send this dispute letter within 30 days of 
the debt collector’s initial contact!  Keep a copy of the 
dispute letter and the return receipt for your records.  The 
debt collector must stop contacting you unless he provides you 
with written verification of the debt. 

 
Debt Collector Don’ts:  A debt collector may not do any 

of the following: 
•	 Harass, oppress, or abuse, including using threats of 

physical violence, obscene language, or repeatedly calling 
you with the intention of annoying you; 

•	 Lie, including telling you he is from the government, 
that someone will come and throw you in jail or “debtors 
prison,” that he works for a credit reporting company, 
that the papers he sent you are legal forms if they are not, 
or are not legal forms if they are; 

•	 Tell you he intends to sue you when he doesn’t have that 
intention; 

•	 Tell you he will seize your salary or property unless he 
has the legal authority to do so; 

•	 Send you a document that looks like it is coming from a 
court or government agency; 

Consumer Alert  Bill Schuette Attorney General
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•	 Provide you with a false company name, or otherwise 
claim to be someone he is not; or 

•	 Try to collect interest or fees unless your contract or state 
law allows imposition of interest or fees. 

 This list is non-exhaustive; if you believe you are being 
or have been harassed by a debt collector, file a complaint 
with the Attorney General’s Consumer Protection Division, 
at http://www.michigan.gov/ag, or with the Federal Trade 
Commission, at http://www.ftc.gov/.

 
Spotting Fake Debt Collectors:  Dealing with legitimate 

debt collectors is an unpleasant enough experience, but a 
rash of calls from fake debt collectors has also recently put 
Michigan consumers on edge.  Fake debt collectors will often 
use several of the “Debt Collector Don’ts,” described above.  
They may call consumers repeatedly at their home, work, or 
on their cell phones, refuse to provide their real name (they 
may say their name is Donald Duck or provide some other 
clearly fake name), and claim to work for fake debt collection 
agencies.  They often have a considerable amount of personal 
information you have not provided to them, including the 
name of your bank, your Social Security Number, birthdate, 
or other information.  And they often tell you someone will 
come and arrest you if you don’t pay right now.  

 All of these characteristics are tell-tale hallmarks of a 
fake debt collector—but “legitimate” debt collectors, acting 
illegally, may use some of the same tactics at times to scare 
consumers into paying.  So how can you tell a legitimate, but 
bad, debt collector from a fake debt collector?  Legitimate 
debt collectors are required to follow up their initial phone 
call with a written notice of the debt within five days.  If you 
don’t receive a timely written notice, you will know that call 
you received was a scam.  

 If you have been contacted by a legitimate debt collector 
who uses any or all of the above-mentioned scare tactics, you 
should report him immediately to the Attorney General or to 
the Federal Trade Commission.  

 
 Payday Loans and Debt Collection Scams

 The Attorney General’s Consumer Protection Division 
is receiving an increase in the number of consumer calls and 
complaints related to aggressive debt collectors attempting 
to collect on outstanding payday loans.  Generally, callers 
claim to be from law firms, government agencies, or even 
law enforcement agencies.  They demand payment on 
outstanding payday or Internet check cashing loans.  Often, 
the callers use many of the “debt collector don’ts” outlined 
above, and call consumers unceasingly at all hours of the day 
and night at home or on cell phones, at work, and may even 
contact relatives.

These calls are especially frightening because the 
caller has accurate information about the consumers they 
target, including Social Security Numbers, dates of birth, 
address information, employer information, bank account 
information—in some cases, they even have the names and 
will actually contact neighbors, relatives, or physicians.  

 The common thread among these vicious telemarketing 
scams is that the callers demand payment and refuse to send 
you any written proof of an outstanding debt and they often 
threaten legal action or physical violence if the consumer 
refuses to pay. 

 If you receive calls such as these: 
1. Do not send payment or follow the caller’s 

instructions!  Also, do not provide any additional 
information, or confirm any information to anyone 
that calls you. 

2.  If you believe you are in physical danger, contact 
your local police department.   

3. Contact your banking institution and alert them 
to the fact that your account may have been 
compromised. 

4. Contact the three credit reporting agencies and put 
a security freeze on your credit reports.  Carefully 
review copies of your credit reports and look for 
fraudulent activity.  

5. File a complaint with the Attorney General’s Office, 
the Federal Trade Commission, or the Internet 
Crime Complaint Center (http://www.ic3.gov/). 
 

CONTACT THE ATTORNEY GENERAL’S 
CONSUMER PROTECTION DIVISION OR THE 
FEDERAL TRADE COMMISSION
 
If you have been contacted by a debt collector 
whom you believe may be violating the law, consider 
contacting the Michigan Attorney General’s Consumer 
Protection Division at:

Consumer Protection Division 
P.O. Box 30213 
Lansing, MI 48909
517-373-1140 
Fax: 517-241-3771
Toll free: 877-765-8388
www.michigan.gov/ag (online complaint form)
 

Also consider filing a complaint with the Federal Trade 
Commission, at http://www.ftc.gov/.
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Latest from the Bench

This summary also appears under Real Property
 
Issues: Action arising from foreclosure; Effect of the federal 
district court’s dismissal of the plaintiffs’ claims under the 
Truth in Lending Act (TILA)(15 USC § 1601 et seq.) and 
Fair Debt Collection Practices Act (FDCPA)(15 USC § 
1692 et seq.) on their state law claims; Estes v. Titus; Denial 
of plaintiffs’ motion to file an amended fifth complaint 
after remand from the federal court; MCR 2.118(A)(2); 
MCR 2.116(I)(5); Weymers v. Khera; Futility; Hakari v. Ski 
Brule, Inc.; Casey v. Auto-Owners Ins. Co.; Timing of the 
defendants’ response to the plaintiffs’ fifth complaint; Timing 
of defendants’ summary disposition motion; MCR 2.116(D)
(4); Whether the trial court properly relied on plaintiffs’ 
failure to make escrow payments where no written order for 
escrow was entered; MCR 2.602(A)(1); Dismissal of fraud 
claims against a defendant due to plaintiffs’ failure to serve 
process on that defendant; MCR 2.102(A), (D), (E)(1), and 
(F); Federal National Mortgage Association (Fannie Mae).

Court: Michigan Court of Appeals (Unpublished)

Case Name: Jackson v. Federal Nat’l Mtg. Ass’n

e-Journal Number: 50960

Judge(s): Per Curiam—Gleicher, Meter, and Donofrio 
 

The court held, inter alia, that the federal district 
court›s dismissal of the plaintiffs Jacksons› FDCPA and 
TILA claims doomed their state law claims and that the 
trial court did not abuse its discretion in denying their 
request to file a fifth amended complaint. Thus, the 
court affirmed the trial court›s orders dismissing their 
fourth amended complaint and denying their motion 
to file another amended complaint. Plaintiffs owned two 
homes, residing in one and renting the other to tenants. 
They fell behind on their mortgage payments and their 
lenders foreclosed on the homes. Plaintiffs waited until six 
months after the redemption period expired to sue. The 
heart of their complaint was that defendant Fannie Mae’s 
predecessor, Main Street Bank, extended them credit, 
which they could not repay, and “colluded” with defendant 
Freedom Property Services, an appraisal company, to falsely 
inflate the properties’ values. Plaintiffs contended that 
Fannie Mae and defendant Countrywide Home Loans 
“acted either as puppet masters orchestrating the lower level 
predatory lending scheme, or as omniscient masters allowing 
the misconduct of their servants.” Plaintiffs asserted fraud 
claims against Freedom related to the appraisal process, and 
accused Main Street of fraud and negligence for failing to 
accurately and adequately assess their qualifications to repay 

the mortgage debt. Plaintiffs generally accused Fannie Mae 
and Countrywide of “knowingly undertaking wrongful acts 
culminating in the wrongful extension of credit and ultimate 
foreclosure on the properties.” The court concluded that the 
federal district court’s ruling precluded these allegations. The 
federal court specifically ruled that plaintiffs “’were well-
aware of their financial situation’ and yet claimed an income 
that was more than adequate to repay the indebtedness. This 
issue was an essential question of fact to both the federal 
TILA and the state law fraud and negligence claims.” The 
court noted that the parties fully argued their positions in 
the federal district court, which entered a final judgment for 
Fannie Mae and Countrywide. “As any state law liability on 
the part of Fannie Mae and Countrywide would be based on 
the same, already-resolved facts, those claims are precluded.” 
The court also held that the trial court did not abuse its 
discretion in denying plaintiffs’ “attempt to file Complaint 
No. 5 where they had multiple, previous opportunities to 
cure the deficiencies in their complaint but seemed incapable 
of doing so.” Further, the court concluded that their 
additional claims in Complaint No. 5 would be futile. The 
additional allegations against Fannie Mae and Countrywide 
revolved around “the factual issues resolved in the federal 
court proceeding—that the banking industry defendants 
had knowledge of the Jacksons’ assets and debts superior to 
the Jacksons’ own knowledge. The federal court had already 
rejected that premise and any additional claims in that regard 
would be futile.” 

 

Issues: Foreclosure; Residential Funding Co. v. Saurman; 
Hyde v. University of MI Bd. of Regents; McNeel v. Farm 
Bureau Ins.; Full or limited retroactivity; Stein v. Southeastern 
MI Family Planning Project, Inc.; Whether Saurman 
established a new principle of law; Rowland v. Washtenaw 
Cnty. Rd. Comm’n; Case law limiting the application of 
Saurman; Requirement that a mortgagor challenge the 
validity of a foreclosure by advertisement “promptly and 
without delay”; White v. Burkhardt; Fox v. Jacobs; Rule that 
the validity of a foreclosure by advertisement cannot be 
challenged after the property is sold to a bona fide purchaser; 
Hogan v. Hester Inv. Co.

Court: Michigan Supreme Court

Case Name: Richard v. Schneiderman & Sherman, P.C.

e-Journal Number: 50813

Judge(s): Young, Jr., Cavanagh, Markman, Hathaway, M.B. 
Kelly, and Zahra; Voting to grant leave to appeal—M. Kelly 
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In an order in lieu of granting leave to appeal, 
the court vacated the Court of Appeals judgment in a 
published opinion (see e-Journal # 49606 in the 8/29/11 
edition) and remanded the case to the Court of Appeals 
for reconsideration in light of the court’s decision in 
Saurman. The court denied the motion for peremptory 
reversal. 

Issues: Foreclosure; Davenport v. HSBC Bank; Res judicata; 
Washington v. Sinai Hosp. of Greater Detroit; Whether the 
defendant bank waived the res judicata defense by not 
pleading it with sufficient particularity; MCR 2.112(G); 
MCR 2.111(F)(3); Hanon v. Barber.

Court: Michigan Court of Appeals (Unpublished)

Case Name: Bond v. U.S. Bank Nat’l Ass’n

e-Journal Number: 51312

Judge(s): Per Curiam—M.J. Kelly, Wilder, and Shapiro 
 

Concluding that the trial court correctly determined 
that the plaintiff›s claims were barred by res judicata, 
the court affirmed the trial court›s order granting 
the defendant bank summary disposition in this case 
challenging the procedure by which the bank foreclosed 
on plaintiff›s home. The bank began foreclosure by 
advertisement proceedings against plaintiff on 9/10/08. 
However, the bank did not obtain an interest in the property 
until 10/13/08. Plaintiff took no action to prevent the bank 
from proceeding with the foreclosure sale, which occurred on 
11/5/08. The bank purchased the property at the foreclosure 
sale and initiated a summary eviction proceeding after the 
redemption period expired. Plaintiff defended the eviction 
proceeding, arguing in part that the foreclosure was invalid 
because the bank did not own an interest in the mortgage 
when the foreclosure proceedings began. The district court 
ruled in the bank’s favor, and the circuit court affirmed, 
ruling that the issues plaintiff raised were not applicable to 
an eviction proceeding after the redemption period expired. 
Plaintiff tried to appeal by right to the court, but the appeal 
was rejected as untimely with a note that he could file a 
delayed application for leave to appeal. He did not file a 
delayed application for leave to appeal. Plaintiff filed suit 
in federal court on 11/10/09, alleging that the foreclosure 
proceedings violated the federal Fair Debt Collection 
Practices Act and the Due Process Clause of the Fourteenth 
Amendment. The federal district court rejected his claims, 
and noted that they were barred by res judicata because they 
could have been raised in the prior case. Plaintiff then filed 
this case on 3/29/10. While he argued on appeal that the 
underlying facts of this case were indistinguishable from 
Davenport, the court concluded that the procedural history 
of the present case controlled given that the foreclosure 

proceedings had already been the subject of two lawsuits. 
The eviction case involved the same parties as this case, it was 
decided on the merits, and plaintiff raised in that case the 
argument that the foreclosure was void ab initio. Further, the 
arguments made here could “have been made in the federal 
case, which was also decided on its merits and involved the 
same parties.” Plaintiff argued that the bank waived the 
defense of res judicata because it did not plead the defense 
with sufficient particularity. However, the court concluded that 
while the bank did not specifically list the court cases in which 
plaintiff’s claims were or could have been previously litigated, 
he “was certainly aware of the previous litigation between 
the parties.” The bank’s pleading, which stated that plaintiff’s 
claims were barred due to a prior judgment and that his claims 
were barred by the doctrine of res judicata, put him on notice 
that the bank intended to rely on the prior judgments to 
prevent him “from getting another bite at the apple.” 
 
Issues: Foreclosure by advertisement; Compliance with 
MCL 600.3204; MCL 600.3204(1)(d); MCL 600.3204(3); 
Residential Funding Co. v. Saurman; “Slander of title” claim; 
MCL 565.108; Sullivan v. Thomas Org., PC; “Malice”; 
Stanton v. Dachille; Compliance with MCL 600.3208; 
Validity of the sheriff’s deed; Federal law claims pursuant to 
the Fair Debt Collection Practices Act (15 USC § 1692 et 
seq.) and the Racketeer Influenced & Corrupt Organizations 
Act (18 USC §§ 1961-1962); Res judicata effect of the 
federal district court’s decision; Bell v. Fox; Relevance of 
defendant Orlans’ alleged failure to respond to the plaintiffs’ 
notice of dispute; Allegations falling within the federal law 
claims raised in the federal district court pursuant to the 
Real Estate Settlement Procedures Act (12 USC § 2601 et 
seq.); The circuit court’s subject-matter jurisdiction; MCL 
600.605; MCL 600.601; Const. 1963, art. 6, §§ 1 & 13; 
Trost v. Buckstop Lure Co.; Whether the circuit court properly 
affirmed the district court’s order of possession; Nugent v. 
Nugent; Eaton Cnty. Bd. of Rd. Comm’rs v. Schultz; Mortgage 
Electronic Registration Systems (MERS); Federal National 
Mortgage Association (FNMA).

Court: Michigan Court of Appeals (Unpublished)

Case Name: Claxton v. Orlans Assocs., P.C.

e-Journal Number: 51183

Judge(s): Per Curiam—Stephens, Cavanagh, and Saad 
 

The court held, inter alia, that since defendant BAC 
Home Loans Servicing was authorized by the clear 
and unambiguous language of MCL 600.3204(1)(d) 
to foreclose by advertisement on the property at issue, 
the trial court correctly granted BAC and defendant 
MERS summary disposition on the plaintiffs Claxtons› 
claim that BAC and MERS did not comply with MCL 
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600.3204 and were not authorized to initiate foreclosure 
by advertisement. The Claxtons also failed to present 
evidence of «malice» by defendant Orlans to support their 
slander of title claim, there was no basis to invalidate the 
sheriff›s deed, and relitigation of their federal law claims 
was barred by res judicata. Thus, the court affirmed the 
trial court’s court order granting the defendants summary 
disposition in Docket No. 300151 and the trial court’s 
order affirming the district court’s grant of a judgment 
of possession to plaintiff FNMA in Docket No. 303855. 
Mrs. Claxton obtained a loan from a bank secured by the 
Claxtons’ home. It was undisputed that BAC was designated 
as the “servicer” for the loan. “The Claxtons defaulted on 
the loan when they failed to make the required monthly 
payments.” When they failed to cure the default, BAC began 
foreclosure proceedings. The Claxtons sued to set aside 
the foreclosure and sought an award of damages. BAC and 
MERS sought removal of the case to the U.S. District Court 
for the Eastern District of Michigan. The federal court issued 
a notice of partial remand to the trial court for the Claxtons’ 
claims for slander of title and their claims involving MERS. 
BAC, MERS, and Orlans successfully moved for summary 
disposition in the trial court. When the Claxtons failed to 
redeem their property, FNMA began summary eviction 
proceedings in district court. The district court “found no 
triable issue of fact” and granted FNMA a judgment of 
possession, which the trial court affirmed on appeal. The 
court noted that the trial court correctly determined that 
MERS did not initiate the foreclosure by advertisement. 
“Rather, BAC initiated the foreclosure as set forth in the 
initial affidavit of publication.” It was undisputed that 
BAC was the servicing agent of the mortgage. “To construe 
section (3) of MCL 600.3204 to preclude the servicer of 
the mortgage from initiating foreclosure would be in direct 
contradiction of language contained in section (1)(d) of the 
same statutory provision that permits ‘the servicing agent of 
the mortgage’ to ‘foreclose a mortgage by advertisement.’” 
As to their slander of title claim against Orlans, the Claxtons 
asserted that the statement in the affidavit of publication 
indicating “Said mortgage is now held by BAC Home 
Loans Servicing, LP by assignment” was false, rendering the 
foreclosure proceeding invalid. However, as the servicing 
agent of the mortgage, BAC was authorized to begin 
foreclosure proceedings, and the affidavit of publication 
properly identified the bank as the “mortgagee.” Thus, even if 
the indication that BAC held the mortgage “by assignment” 
was erroneous, there was no indication or showing of the 
requisite malice needed to establish a slander of title claim. 
The court also rejected the Claxtons’ claim that the sheriff’s 

deed was invalid because Orlans failed to comply with the 
requirements of MCL 600.3208. The court concluded 
that Orlans complied with the statutory requirements for 
publication and recordation.

Issues: Suit seeking an injunction against the defendant 
bank’s foreclosure by advertisement; Whether MCL 
600.3204(1)(b) barred the action; Statutory interpretation; 
Klooster v. City of Charlevoix; Oakland Cnty. Bd. of Rd. 
Comm’rs v. Michigan Prop. & Cas. Guar. Ass’n; U.S. v. 
Leslie (6th Cir.); Whether the guaranty was separate from 
the mortgage; The “one-action” rule; Mazur v. Young; 
Church v. Church; Abela v. General Motors Corp.; Contract 
interpretation; Dobbelaere v. Auto-Owners Ins. Co.; 
Frankenmuth Ins. Co. v. Masters; Vushaj v. Farm Bureau Gen. 
Ins. Co. of MI.

Court: Michigan Court of Appeals (Published)

Case Name: Greenville Lafayette, LLC v. Elgin State Bank

e-Journal Number: 51366

Judge(s): Per Curiam—Hoekstra, Sawyer, and Saad
 

The court held that based on the plain language 
of the mortgage and the plain language of the statute, 
the trial court erred in granting summary disposition 
to the defendant bank (mortgagee) because the action 
instituted against the plaintiff (mortgagor) constituted 
an action to recover the debt secured by the mortgage 
and it specifically included the guaranties as part of 
the debt secured by the mortgage. Thus, defendant›s 
foreclosure by advertisement was invalid pursuant to 
the «one-action» rule, which provides that a foreclosure 
by advertisement is permitted only if «an action or 
proceeding has not been instituted, at law, to recover 
the debt secured by the mortgage or any part of the 
mortgage.» The case arose from the bank’s foreclosure by 
advertisement of plaintiff’s real property. In 6/07, the parties 
entered into a “Business Loan Agreement” for about $1.8 
million. The same day they entered into a separate mortgage 
agreement to secure defendant’s loan to plaintiff. In the 
mortgage agreement, plaintiff mortgaged to defendant real 
property it owned. The $1.8 million loan was also secured 
by two separate commercial guaranties, each in the amount 
of $300,000 executed by two people. The loan matured 
on 6/6/11, with plaintiff owing defendant an outstanding 
balance of about $1.7 million. Attempts to renegotiate 
and extend the mortgage were unsuccessful, and defendant 
sued to collect on the two commercial guaranties in 8/11. 
The next month while the action on the guaranties was still 
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pending, defendant sent plaintiff its “Notice of Mortgage 
Foreclosure Sale” which told plaintiff of defendant’s intent 
to foreclose by advertisement on its real property. Plaintiff 
filed the complaint in this case seeking an injunction against 
the defendant’s pending foreclosure sale and a declaratory 
judgment stating that defendant was not entitled to proceed 
with the sale based on MCL 600.3204(1)(b). Defendant 
filed a motion for summary disposition arguing that 
Michigan law permits foreclosure by advertisement while an 
action is pending against a guarantor. The trial court granted 
the motion. The case turned on the interpretation of MCL 
600.3204(1)(b). The court noted that the facts of Leslie were 
similar to this case where it involved a mortgage foreclosure 
and a personal guaranty where the guaranty is separate from 
the mortgage note. The mortgage in this case provided that 
it was “given to secure payment of the indebtedness.” The 
court held that the plain language of the mortgage contract 
specifically included the guaranties in the indebtedness 
secured by the mortgage. Thus, the mortgage included the 
guaranties as part of the debt secured by the mortgage. Since 
defendant had already sued to recover on the guaranties and 
the suit was pending, the court reversed. 
 
Issues: Mortgage foreclosure; The Foreclosure-By-
Advertisement Statute (MCL 600.2301 et seq.); Whether the 
defendant was required to record its mortgage interest “prior 
to” the sheriff’s sale; Applicability of MCL 600.3204(3); 
Dohm v. Haskin; Davenport v. HSBC Bank USA; OAG 
2004 No. 7147; Danse Corp. v. City of Madison Heights; 
Whether defendant acquired its interest in the mortgage 
by operation of law when it purchased a failed bank’s loans 
from the Federal Deposit Insurance Corporation (FDIC); 12 
USC § 1821(d)(2)(A)(i) & (ii); § 1821(d)(2)(G); Statutory 
interpretation; Detroit v. Detroit Plaza Ltd. P’ship; Ameritech 
Publ’g, Inc. v. Department of Treasury; Michigan Dep’t of 
Transp. v. Tomkins; In re Wayne Cnty. Prosecutor.  

Court: Michigan Court of Appeals (Published)

Case Name: Kim v. JP Morgan Chase Bank

e-Journal Number: 50629

Judge(s): Donofrio, Stephens, and Ronayne Krause 
 

The court held that pursuant to the plain language 
of MCL 600.3204(3), the defendant was required to 
record its mortgage interest before the sheriff›s sale. 
Since it failed to do so, it was not statutorily authorized 
to proceed with the sale. Thus, the trial court erred in 
granting defendant summary disposition and in denying 
the plaintiffs homeowners› summary disposition motion 
in this mortgage foreclosure dispute. Plaintiffs obtained 
a loan from a bank in 2007 to refinance their home. As 
security for the loan, they granted the bank a mortgage 

interest in the property, which the bank recorded. A year 
later, the Office of Thrift Supervision closed the bank and 
appointed the FDIC as receiver. Pursuant to a Purchase 
and Assumption Agreement between the FDIC and 
defendant, defendant acquired all of the bank’s loans and 
loan commitments. “When plaintiffs defaulted on their loan 
payments, defendant sought to foreclose by advertisement.” 
Defendant purchased the property at a sheriff’s sale. Plaintiffs 
sued, seeking, inter alia, to set aside the sheriff’s sale. They 
argued that defendant failed to satisfy the statutory requisites 
to foreclose by advertisement because it failed to record its 
mortgage interest before the sheriff’s sale. Relying on OAG 
2004 No. 7147, the trial court concluded that defendant was 
not required to record its interest before the sale because it 
acquired its interest by operation of law. However, the court 
held that because defendant was not the original mortgagee 
and acquired its interest in the mortgage by assignment, 
MCL 600.3204(3) required it to record its interest “prior 
to” the date of the sheriff’s sale. Since the Attorney General 
opinion in OAG 2004 No. 7147 “did not comport with 
the current plain statutory language at issue, the trial court’s 
reliance on the opinion was misplaced.” The court noted that 
the “reliance was also misplaced because Attorney General 
opinions are not binding on” the court. Further, the Attorney 
General was addressing a prior version of the foreclosure by 
advertisement statute. The court also concluded that it did 
“not appear that defendant acquired its interest by operation 
of law.” Reading the Purchase and Assumption Agreement 
together with the relevant federal statutory provisions, it 
appeared “that the FDIC, as receiver, rather than defendant, 
acquired the Bank’s rights, titles, powers and privileges ‘by 
operation of law.’ Defendant simply purchased the loans 
from the FDIC after they were transferred to the FDIC by 
operation of law.” Reversed and remanded. 
 
Issues: Action for breach of a credit card agreement; 
Alan Custom Homes, Inc. v. Krol; Pawlak v. Redox Corp.; 
Affidavit of account stated pursuant to MCL 600.2145; 
Echelon Homes, LLC v. Carter Lumber Co.; MCR 2.116(G)
(4); Whether summary disposition was appropriate before 
discovery was complete; Prysak v. R L Polk Co.; Michigan 
Nat’l Bank v. Metro Institutional Food Serv., Inc.; Ensink v. 
Mecosta Cnty. Gen. Hosp.; Whether the trial court properly 
granted the plaintiff summary disposition on the defendant’s 
counterclaim alleging causes of action for fraud in the 
inducement, breach of the covenant of good faith and fair 
dealing, predatory lending, unjust enrichment, and violations 
of the Truth in Lending Act (15 USC § 1601 et seq.) and 
Regulation Z (12 CFR 226.1 et seq.)

Court: Michigan Court of Appeals (Unpublished)

Case Name: FIA Card Servs., Nat’l Ass’n v. Weikle
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e-Journal Number: 50653
Judge(s): Per Curiam—Murphy, Fitzgerald, and Meter 
 

The court held that the trial court properly granted 
the plaintiff summary disposition on its claim for breach 
of a credit card agreement. Plaintiff›s evidence indicated 
that a valid contract existed between the parties, the 
defendant breached the contract by failing to make 
payments as required, and plaintiff suffered economic 
injury as a result. Defendant offered no substantively 
admissible evidence establishing the existence of a 
genuine issue of material fact for trial. “Under Michigan 
law, a party seeking recovery for breach of contract must 
show the existence of the contract, prove the terms of the 
contract, establish that the opposing party breached the 
terms, and show that the breach caused an injury.” Plaintiff 
presented evidentiary support for its claims. With the 
complaint, it submitted a copy of the cardholder agreement 
in effect at the time of defendant’s default and an affidavit 
of account stated pursuant to MCL 600.2145. The affidavit 
was made within 10 days preceding the complaint and 
thus, satisfied the requirements of MCL 600.2145 to 
create an account stated. Since defendant failed to submit a 
counteraffidavit as provided for in MCL 600.2145, plaintiff’s 
affidavit provided prima facie evidence of defendant’s 
indebtedness. With its summary disposition motion, plaintiff 
also submitted a copy of defendant’s signed application for 
the credit card and copies of monthly credit card statements 
sent to his residence. He acknowledged that he used the 
card and that he stopped making payments on the balance, 
as reflected by the account statements. The cardholder 
agreement and the monthly statements presented evidence of 
the terms of the agreement. In response to plaintiff’s motion, 
“defendant simply relied on the allegations in his answer 
and contended that discovery would provide the necessary 
evidence of plaintiff’s fraudulent business practices.” 
However, this argument ignored that court rule requirement 
“that a party opposing a properly supported motion for 
summary disposition must provide admissible documentary 
evidence establishing a genuine issue of material fact for 
trial.” Since defendant failed to meet his burden, the trial 
court properly granted plaintiff’s summary disposition 
motion under MCR 2.116(C)(10). The court also held 
that summary disposition was appropriate on defendant’s 
counterclaim. Affirmed. 

Issues: Action challenging a mortgage foreclosure by 
advertisement; Residential Funding Co., LLC v. Saurman; 
Whether material questions of fact existed as to whether 

the plaintiff defaulted on the terms of his mortgage loan; 
Whether plaintiff presented any documentation establishing 
the existence of a material fact; AFSCME v. Detroit; Whether 
defendant Select Portfolio Servicing (SPS) breached the 
mortgage’s right to cure provision and/or a loan modification 
agreement; Whether the loan modification proposal ripened 
into a binding agreement; Kloian v. Domino’s Pizza, LLC; 
Applicability of equitable estoppel; Whether defendant 
Mortgage Electronic Registration Systems violated statutory 
provisions governing foreclosure by advertisement (MCL 
600.3201 et seq.); MCL 600.3204(3); MCL 600.3212(a); 
MCL 600.3216; Negligence, gross negligence, and 
intentional infliction of emotional distress claims; Loweke v. 
Ann Arbor Ceiling & Partition Co., LLC; Dalley v. Dykema 
Gossett, PLLC; Alleged violation of federal laws regulating 
debt collection practices (15 USC § 1692 et seq.); “Debt 
collector” (§ 1692a(6)); § 1692a(6)(F)(iii); Pollice v. National 
Tax Funding, LP (3rd Cir.); Wadlington v. Credit Acceptance 
Corp. (6th Cir.); Applicability of the Michigan Consumer 
Protection Act (MCL 445.901 et seq.); MCL 445.904(1)
(a); Liss v. Lewiston-Richards, Inc.; The Mortgage Brokers, 
Lenders & Servicers Licensing Act (MCL 445.1651 et seq.); 
Michigan’s debt collection practice statutes; MCL 339.901 et 
seq.; MCL 445.251 et seq.; Asset Acceptance Corp. v. Robinson; 
MCL 339.915; MCL 445.252; Whether Michigan’s 
foreclosure by advertisement statutes violated plaintiff’s due 
process rights; Cramer v. Metro Sav. & Loan Ass’n; Claim 
against SPS for an alleged breach of fiduciary duty under 
MCL 440.3307; Farm Credit Servs. of Michigan’s Heartland v. 
Weldon; Applicability of MCL 443.3307.

Court: Michigan Court of Appeals (Unpublished)

Case Name: Voydanoff v. Select Portfolio Servicing, Inc.

e-Journal Number: 50530

Judge(s): Per Curiam—Wilder, Cavanagh, and Donofrio 
 

In an order, the court granted a motion for 
reconsideration, vacated its prior opinion in this case 
(see e-Journal # 50070 in the 11/21/11 edition), and 
issued a new opinion. The court affirmed the trial court’s 
order granting summary disposition to defendant SPS, 
holding, inter alia, that the trial court correctly rejected 
the plaintiff’s claims he did not default or receive a 
notice of default, that SPS did not breach the mortgage 
contract, and that a loan modification proposal did not 
ripen into a binding contract. Plaintiff filed this suit to 
challenge an allegedly unlawful mortgage foreclosure by 
advertisement. In its prior opinion, the court reversed the 
trial court’s order, essentially based on the court’s decision 
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in Saurman. However, the Michigan Supreme 
Court later entered an order reversing Saurman, 
and SPS’s motion for reconsideration followed. 
Plaintiff argued, inter alia, that the trial court 
erred in granting SPS summary disposition 
because material questions of fact existed as 
to whether he defaulted on the terms of his 
loan, and whether SPS breached the mortgage’s 
right to cure provision and a loan modification 
agreement. In support of its summary 
disposition motion, SPS submitted an account 
summary showing plaintiff’s history after SPS 
began servicing his loan in 2/07 and an affidavit 
of one of its employees (T). T’s affidavit stated 
that the records and payment history showed 
that as of the last payment received from plaintiff 
dated 9/26/08, the loan was due for the 8/1/08 
payment. T’s review of the records and payment 
history did not show any further payments 
received from plaintiff. The court noted that the 
information contained in the account statement 
and T’s affidavit was consistent with a 10/08 
notice of default SPS sent to plaintiff. T declared 
in her affidavit that her review of the records 
and payment history showed that a breach/
acceleration letter dated 10/17/08 was sent to 
plaintiff at the property address. While plaintiff 
insisted that he made payments of $1,523.17 
to SPS in 10/08 and 11/08 and thus, did not 
default on his loan, he did not introduce any 
evidence in response to SPS’s motion tending 
to support that he made those payments. 
He also failed to submit any documentation 
substantiating his claim that he did not receive 
the 10/08 notice of default. In light of the 
unrebutted evidence of plaintiff’s default as to his 
loan payment obligation, the court concluded 
that the 10/08 default notice SPS mailed 
“complied in every respect with the notice 
envisioned in ¶ 22 of the mortgage.”  The court 
also held that the loan modification agreement 
did not objectively reflect a meeting of the 
minds as to the essential modification terms 
because it only contained plaintiff’s signature. 
Further, assuming that SPS and plaintiff reached 
a meeting of the minds to reduce his monthly 
payments to $1,310.95, as reflected in the 
agreement he signed, SPS’s summary of account 
and T’s affidavit agreed that plaintiff made no 
payments in conformity with the modification 
agreement. His failure to do so breached the 
alleged agreement. 

SBM Launches New 
Mentoring Center 

The State Bar of Michigan has launched a new 
Mentoring Center. The new web-based service is 
designed to match veteran attorneys with newer 
attorneys who have similar interests and back-
grounds. The veteran attorneys will be called on 
to provide advice and counsel on everything from 
filing a brief to preparing for closing arguments.

To register, users sign in and create a profile 
consisting of information about their location, 
practice area, and interests. Once complete, the 
system generates a list of potential mentors/pro-
tégés who have the most similar answers. Then 
it's up to the mentor or protégé to reach out to a 
potential match and start a conversation. 

"Our hope is that the mentoring relationships cre-
ated through the new Mentoring Center provide 
seasoned lawyers an opportunity to give back 
by helping newer lawyers improve their skills and 
serve their clients better,” said SBM President 
Julie Fershtman. “Ultimately, it is the public that 
benefits." 
 
Signing up for membership takes no more than 
five minutes. Once registered, it's completely 
up to the parties to determine the scope of their 
relationship. Users can dedicate as much or as 
little time as they are able. 
                                                     
Lawyers who are interested in taking advantage 
of this new service can register by visiting SBM 
Mentoring Center. (http://mentorboard.jobtarget.
com/sbm)
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Election Slate for 2012

CHAIR Mike Nelson

CHAIR-ELECT  Terry Adler

TEASURER Lynn Shecter

SECRETARY Stuart Sandwiess

THREE-YEAR TERM    2012 to 2015
  Josh Ard
  Karen Tjapks

Two openings for the 2012 and 2015 term must be added 
at the annual meeting Sept. 20, 2012 business meeting 12:00 to 1:00 p.m.


