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In 1999, the Michigan Supreme Court in Smith v Globe Life Ins Co1 eviscerated 
the once mighty Michigan Consumer Protection Act2 (MCPA) converting one of 
the nation’s most powerful unfair and deceptive trade practices acts into one of the 
weakest.3 The Court accomplished this task by interpreting the MCPA’s exemption 
section4 so broadly that a business miscreant could drive a truck through with room 
to spare. That section, MCL § 445.904(1)(a), reads as follows:

This act shall not apply to:

(a) A transaction or conduct specifically authorized under laws administered 
by a regulatory board or officer acting under statutory authority of this state 
or the United States. 

Under Smith, an exemption that was intended to apply only in rare circumstances 
now applies to entire businesses if the general transactions of those businesses are 
specifically authorized by law.5   Functionally, all regulated businesses became exempt 
from suit under the MCPA. For example, a licensed plumber would be exempt from 
the MCPA for any plumbing conduct no manner how unfair and deceptive that 
conduct might be. In 2007, Smith’s demolition of the MCPA was reaffirmed by the 
Supreme Court in Liss v Lewiston-Richards, Inc.6 

Before Smith, the principle Supreme Court case interpreting § 4(1)(a) was Attor-
ney General v Diamond Mortgage.7 In direct contrast with Smith, Diamond Mortgage 
construed the MCPA exemption very narrowly.8 Both Smith and Liss used the same 
misinterpretation of Diamond Mortgage9 to reach their very broad interpretations of the 
exemption. By misinterpreting Diamond Mortgage rather than overruling it outright, 
a very small subset of MCPA cases remained viable. As a result, the MCPA, although 
clearly on life support with no hope of a full recovery absent legislative action, can 
still provide a useful cause of action for certain unique fact patterns.
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One particular type of case where the MCPA can still provide a remedy for 
consumers involves a licensed entity acting outside the scope of its license.10 The 
recent unpublished Court of Appeals case of  Brownlow v McCall Enterprise, Inc11 
is an example of that type of case. This article will examine Brownlow and why the 
consumer’s victory is entirely consistent with the Smith and Liss Courts’ misinterpre-
tation of Diamond Mortgage.

The Case

Plaintiffs, Ronald Brownlow and Susan Travis, had a small fire in their microwave 
in March of 2007. They notified their insurance carrier, State Farm Fire and Casualty 
Co, who later retained the services of defendant McCall, a licensed residential builder, 
to remove the smoke odor from plaintiffs’ home. Defendant placed an ozone generator 
in plaintiffs’ kitchen, turned it on and left it running for a weekend while plaintiffs 
were out of the home. When the plaintiffs returned and aired out the house, the smoke 
smell was gone but the inside of the house had undergone damages that one witness 
estimated would cost between $150,000 to $280,000 to repair.12 Plaintiffs also alleged 
health problems resulting from the use of ozone.  Plaintiffs filed a complaint against 
State Farm and McCall asserting a claim in negligence against both defendants and 
a claim against McCall under the MCPA.13 

The trial court dismissed plaintiffs’ negligence claims against State Farm and 
McCall leaving only the MCPA claim against McCall.14 Subsequently, McCall filed 
a motion for summary disposition on plaintiffs’ MCPA claim, arguing that plaintiffs 
could not prove causation and that McCall was exempt from the act under § 4(1)
(a). The trial court agreed, concluding that the transaction was specifically authorized 
by McCall’s builder’s license and granted McCall’s motion for summary disposition. 
McCall then filed a motion for case evaluation sanctions, which was granted. Adding 
insult to injury, plaintiffs were ordered to pay costs and fees in the amount of $52,543. 
Plaintiffs appealed the summary disposition of their MCPA claim against McCall as 
well as the case evaluation sanctions.15

In analyzing the MCPA exemption issue, the Court of Appeals cited the tests in 
Smith and Liss to the effect that the “relevant inquiry ‘is whether the general transaction 
is specifically authorized by law, regardless of whether the specific misconduct alleged 
is prohibited.’”16 The Court then went on to define the issue at hand as whether the 
general transaction of cleaning a home is specifically authorized by the statute govern-
ing McCall’s licensure as a residential builder17 and set out the statutory definition 
of that license.18 Defendant McCall argued that its odor remediation activities fell 
within the meaning of “repair” or “alteration” contained in the licensing statute. After 
analyzing those words in the context of the statute, the Court disagreed noting that the 
defendant had conceded that no special knowledge or skill was needed for using the 
ozone generator.19 The Court then held that the trial court erred in its determination 
that defendant’s use of the ozone generator was exempt from the MCPA.20 It reversed 
both the trial court’s granting of summary disposition and sanctions remanding the 
case for further proceedings.21 

Brownlow  as a Product of the Misinterpretation of Diamond

Although the Court in Brownlow does not mention Diamond during its analysis 
of the exemption issue, there is a direct line between the two cases. That line proceeds 
from Diamond22 through Kekel v Allstate Ins Co23 to Smith24 and Liss.25 The common 
thread going through these cases was the courts’ duty to interpret § 4(1)(a).26 In or-
der to see how that section was first correctly and then incorrectly construed leaving 
room for Brownlow type cases, we must start at the beginning—Diamond Mortgage.
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Attorney General v Diamond Mortgage27—
The Correct Analysis

In Diamond, the attorney general brought suit against 
Diamond Mortgage, a licensed real estate broker, claiming 
that defendant had violated the MCPA by creating mortgages 
at usurious rates. The trial court dismissed the MCPA claim 
on the basis that Diamond was exempt under § 4(1)(a) due 
to its being regulated under its real estate license. The Court 
of Appeals affirmed. Thus, interpreting § 4(1)(a) was brought 
before the Supreme Court.

To understand the true meaning of Diamond, one must 
examine how the Court articulated the respective positions of 
the parties. The attorney general argued for a narrow interpreta-
tion of the exemption:

The plaintiff, however, argues that § 4(1) of the 
Michigan Consumer Protection Act exempts only 
“[a] transaction or conduct specifically authorized.” He 
contends that a license to engage in an activity is not 
a basis for concluding that one is “specifically autho-
rized” to employ deceptive practices in that activity. 
He states:

“If every person or business which engages in an ac-
tivity authorized by some statute or regulation were 
exempt from the Michigan Consumer Protection 
Act, pursuant to § 4(1), then the Michigan Consum-
er Protection Act, would be a cruel hoax on the many 
legislators…and others who sought to give Michigan 
consumers protection in the marketplace. (Emphasis 
by the Court).28

The defendant, on the other hand, supported a broad 
interpretation of the section: 

Defendants respond that to accept plaintiff’s 
construction of § 4(1) would be to render the 
exemption meaningless. They assert:

“Obviously, there is no statute which specifically 
authorizes misrepresentations or false promises. 
Yet under plaintiff’s rationale, it is only where a 
statute which is administered by a regulatory agency 
specifically authorizes unscrupulous conduct that the 
statutory exemption would apply.”

Defendants argue that such a result is absurd.29

The Court accepted the Attorney General’s position.

We agree with the plaintiff that Diamond’s real estate 
broker’s license does not exempt it from the Michigan 
Consumer Protection Act. While the license generally 

authorizes Diamond to engage in the activities of a 
real estate broker, it does not specifically authorize 
the conduct that plaintiff alleges is violative of the 
Michigan Consumer Protection Act, nor transactions 
that result from that conduct. In so concluding, 
we disagree that the exemption of § 4(1) becomes 
meaningless. While defendants are correct in stating 
that no statute or regulatory agency specifically 
authorizes misrepresentations or false promises, the 
exemption will nevertheless apply where a party seeks 
to attach such labels to “[a] transaction or conduct 
specifically authorized under laws administered by 
a regulatory board or officer acting under statutory 
authority of this state or the United States.”30

The focus of the exemption inquiry under Diamond is on 
the transaction or conduct alleged to be in violation of the 
MCPA and whether that transaction or conduct is specifically 
authorized by law. It was narrow interpretation indeed. The 
exemption would only apply in a few rare circumstances. The 
most common example cited is MCL 257.1332(1) of the Motor 
Vehicle Service and Repair Act31 which specifically authorizes a 
repair facility to charge 10 percent or $10.00, whichever is less, 
over a written estimate without getting authorization from the 
customer. One could argue that this “specifically authorized” 
conduct is in violation of several prohibitions in the MCPA.32 
Hence, a repair facility that engages in that particular conduct 
is exempt from the MCPA when doing so.

The question is how Diamond’s narrow interpretation of the 
§ 4(1)(a) which sustained the integrity of the act became the 
cruel hoax feared by the attorney general in Diamond. The first 
step on the path to MCPA destruction was made by the Court of 
Appeals in Kekel v Allstate Ins Co33 which will be discussed next.

Kekel v Allstate Ins Co—Corruption Without Conscience

Kekel involved a suit by an insured couple against their no-
fault insurance carrier claiming violations of the MCPA. The 
trial court has granted defendant summary disposition. The 
issue was whether defendant insurance company was exempt 
from the MCPA. After correctly quoting § 4(1)(a) including 
the “specifically authorized” language, the Kekel Court simply 
rewrote the section with new language having an entirely dif-
ferent meaning: 

We first look to the exemption language of § 4(1)
(a) to determine if plaintiffs’ complaint speaks to a 
transaction or conduct which would be the subject 
of regulatory control “under laws administered by 
a regulatory board or officer acting under statutory 
authority of this state or the United States.” (Emphasis 
added).34
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Under Kekel’s “interpretation” of § 4(1)(a), entire busi-
nesses, in fact all businesses, subject to regulatory control would 
be exempt from the MCPA. The exemption inquiry no longer 
looked to the “transaction or conduct” alleged to be in violation 
of the act to see if it were specifically authorized by law. Instead, 
it looked to the business to see if it were “subject to regulatory 
control.” In essence, the Kekel Court adopted the position of 
the defendant in Diamond even though that interpretation 
had been expressly rejected by the Supreme Court. Having 
“reversed” the higher court, the Kekel Court needed some way 
of distinguishing Diamond. It accomplished that task as follows:

Diamond is distinguishable from the case at bar. The 
activities of the defendant in Diamond which the 
plaintiffs there were complaining of were not subject to 
any regulation under the real estate broker’s license of the 
defendant and thus such conduct was not reviewable by 
the applicable licensing or regulatory authority.35

Thus, this misinterpretation led to the incorrect conclu-
sion that Diamond stood only for the principle that a regulated 
business, otherwise exempt from the MCPA under § 4(1)(a), 
could still be sued under the act if it were engaged in conduct 
not subject to regulation under its license. The next step in this 
progression is Smith v Globe Life Ins Co.36

Smith v Globe Life Ins Co—Basically Same Result as 
Kekel with a Different Analysis

Smith, like Kekel, was a case against an insurance company. 
This time, a case brought by the personal representative of a 
deceased against his credit life insurer. The complaint claimed 
breaches of contract and violations of the MCPA. The trial 
court granted defendant summary judgment based on Kekel 
and the Court of Appeals reversed concluding that Kekel was 
incorrectly decided.37 

It often amazes that jurists can look at the same words and 
come to diametrically different interpretations of those words. 
The Smith Court acknowledged that Diamond was controlling, 
quoted Diamond’s analysis but reached an entirely different 
conclusion as to its meaning. 

In short, Diamond Mortgage instructs that the focus 
is on whether the transaction at issue, not the alleged 
misconduct, is “specifically authorized.” Thus, the 
defendant in Diamond Mortgage was not exempt 
from the MCPA because the transaction at issue, 
mortgage writing, was not “specifically authorized” 
under the defendant’s real estate broker’s license.38 
(Emphasis added).

Citing Kekel’s misinterpretation of Diamond with approval, 
the Court goes on to conclude:

Consistent with these rulings, we conclude . . .that the 

relevant inquiry is not whether the specific misconduct 
alleged by the plaintiffs is “specifically authorized.” 
Rather, it is whether the general transaction is 
specifically authorized by law, regardless of whether 
the specific misconduct alleged is prohibited.39

There is perhaps a hairsbreadth of difference between Kekel’s 
“subject to regulatory control” and Smith’s “general transaction” 
approach. Both exempt virtually all regulated businesses thereby 
eviscerating the MCPA. One difference of note is that the Smith 
Court adds only one word to the statute--”general”--whereas the 
Kekel deletes two--”specifically authorized”-- and adds eight--
”which would be the subject of regulatory control.” The two 
cases, however, have the same misinterpretation of Diamond in 
common. Therefore, the Brownlow type case survives. Engaging 
in conduct outside that which is specifically authorized will still 
be actionable under the MCPA. Nothing in Liss v Lewiston-
Richards, Inc40 changed that. In fact, Liss clarifies the survival 
of this type of case.

Liss v Lewiston-Richards, Inc—
The Diamond Misinterpretation Reaffirmed

Liss was a suit brought by homeowners against a builder 
claiming violations of the MCPA. The Court explained the 
issue as determining the “proper scope of the exemption for 
regulated conduct and transactions under the Michigan Con-
sumer Protection Act.”41 Along the way to finding that licensed 
builders are exempt, the Court majority saw fit to respond to 
an argument in dissent by Justice Marilyn Kelly. Justice Kelly 
argued that there was a distinction between the tests in Diamond 
Mortgage and Smith. The Court stated the tests were the same 
but for the result and added: 

In Diamond Mortgage, the defendants were specifically 
authorized to engage in real estate transactions, 
but they had no statutory authorization to engage 
in mortgage writing. Because the plaintiff’s claims 
concerned mortgage writing, an unauthorized activity, 
the MCPA exception did not apply. In Smith, the 
defendant was licensed to sell insurance, and the case 
concerned insurance. Thus, the exception applied.42

Again, in order to retain consistency in the misinterpre-
tation of Diamond Mortgage, Liss makes it clear that one is 
only exempt from MCPA liability when he is engaged in an 
authorized activity. Brownlow, then, is an accurate application 
of the Smith and Liss misinterpretation of Diamond Mortgage. 
The general transactions specifically authorized by defendant 
McCall’s builder’s license did not authorize McCall to engage 
in smoke remediation, by the use of an ozone generator or, in 
the words of the Court, “house cleaning.”43
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Conclusion

In 1999, the Supreme Court gutted the MCPA in Smith v 
Globe Life Ins Co.44 It accomplished that evisceration in part 
by citing with approval a misinterpretation of Attorney General 
v Diamond Mortgage45 concocted by the Court of Appeals in 
Kekel v Allstate Ins Co.46 Whereas Diamond had narrowly in-
terpreted MCL § 445.904(1)(a), the MCPA exemption section, 
Kekel had interpreted the exemption very broadly applying the 
exemption to all regulated businesses.  Smith was basically Kekel 
in different clothes. Under Smith, entire businesses are exempt 
from the MCPA if the general conduct of their businesses is 
specifically authorized by law. For example, since the general 
transaction of plumbing is specifically authorized by a licensing 
statute, a licensed plumber would be exempt from the MCPA 
for any plumbing conduct no manner how unfair and deceptive 
that conduct might be. Liss v Lewiston-Richards, Inc47 reaffirmed 
Smith and its Diamond misinterpretation.  

Smith and Liss left the MCPA nearly but not totally dead. 
One type of case remaining viable owes its life to the Kekel-
Smith-Liss misinterpretation of Diamond Mortgage. These cases 
involve a licensed entity engaging in conduct which is not 
authorized by its license. Brownlow v McCall Enterprise, Inc48 
is an example of such a case. The Court of Appeals held the 
defendant licensed builder was not exempt from the MCPA 
when it engaged in smoke remediation using a ozone generator 
as that conduct was not within the scope of “repair” or “altera-
tion” specifically authorized by its builder’s license. 

It is entirely reasonable for consumer advocates to lament 
what the Supreme Court has done to the MCPA. It is also en-
tirely reasonable for them to rejoice whenever an MCPA case 
survives an exemption based summary disposition motion. 
Cases providing protection for  Michigan consumers, no matter 
how few and far between, are certainly better than no cases at 
all. We all await with great anticipation the miracle of legislative 
action returning the MCPA to its original power and purpose. 
In the meantime, cases like Brownlow give us the opportunity 
to be thankful for what we can get.   
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From the Bench

U.S. Court of Appeals Sixth Circuit
Issues: Whether filing a lawsuit during the foreclosure 
redemption period tolls the expiration of that period; 
Overton v. Mortgage Elec. Registration Sys.; Termination of 
rights after redemption period; Piotrowski v. State Land 
Office Bd.; Mission of Love v. Evangelist Hutchinson Ministries; 
Whether a foreclosure is void ab initio; Davenport v. HSBC 
Bank USA; Foreclosure by advertisement; MCL 600.3205; 
Foreclosure notice defects; Jackson Inv. Corp. v. Pittsfield 
Prods., Inc. 

Case Name: Mitan v. Federal Home Loan Mtg. Corp.

e-Journal Number: 53571

Judge(s): Martin, Merritt, and Gilman

In a decision previously issued as an unpublished 
decision, now designated for full-text publication, 
the court held that the district court erred in granting 
summary judgment for defendant because defendant’s 
foreclosure by advertisement was void and the redemption 
period never began, thus allowing plaintiff standing to 
sue. Plaintiff, as PR of the decedent’s estate, sued defendant 
alleging that the foreclosure of decedent’s home by 
advertisement was contrary to Michigan law, and he sought a 
jury trial, monetary damages, to quiet the property’s title, and 
fees and costs. The district court granted summary judgment 
for defendant, finding plaintiff lacked standing because his 
interest and title in the property were extinguished at the 
end of the redemption period. On appeal, the court agreed 
with plaintiff that he had standing because the foreclosure 
was void and the redemption period never started. It held 
that the district court erred when it held that plaintiff lacked 
standing because the redemption period had expired. It 
held that, if defendant violated the loan-modification law, 

then the redemption period never began. As such, the court 
reversed the district court’s opinion and remanded the case 
with instructions that the district court should make factual 
findings to determine whether defendant assessed plaintiff’s 
eligibility for a loan modification as required by statute.

Issues: Fair Debt Collection Practices Act (FDCPA); 15 
USC §§ 1692-1692p; Subject matter jurisdiction; Villegas 
v. Pep Boys Manny Moe & Jack of CA (CD CA); Approval of 
settlement based on fairness; UAW v. General Motors Corp.; 
Robinson v. Shelby Cnty. Bd. of Educ.; Clark Equip. Co. v. 
International Union, Allied Indus. Workers of Am., AFL-
CIO; Granada Invs., Inc. v. DWG Corp.; Carson v. American 
Brands, Inc.; Whether a settlement gives preferential 
treatment to the named plaintiffs while only perfunctory 
relief to unnamed class members; Williams v. Vukovich; 
Franks v. Kroger Co.; Holmes v. Continental Can Co. (11th 
Cir.); Plummer v. Chemical Bank (SD NY); Incentive awards; 
Hadix v. Johnson; In re U.S. Bancorp Litig. (8th Cir.); Cook v. 
Niedert (7th Cir.); Class certification; Fed.R.Civ.P. 23; Reeb v. 
Ohio Dep’t of Rehab. & Corr.; Adequacy of representation; In 
re American Med. Sys., Inc.; Senter v. General Motors Corp.; 
Stout v. J.D. Byrider; Gooch v. Life Investors Ins. Co. of Am.; 
Superiority; Young v. Nationwide Mut. Ins. Co.; Deposit Guar. 
Nat’l Bank v. Roper; Kinder v. Northwest Bank (WD MI); Due 
process requirements in class certification; Mullane v. Central 
Hanover Bank & Trust Co.; Grunin v. International House 
of Pancakes (8th Cir.); Attorney fees/mootness; Dennis v. 
Kellogg Co. (9th Cir.)

Case Name: Vassalle v. Midland Funding, LLC

e-Journal Number: 54053

Judge(s): Cole, Moore, and Rose

See Id at 385-386 and Smith 460 Mich at 466-467 reversing 
Kekel’s interpretation of § 4(2).
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38 460 Mich at 464.
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43 2013 WL 514598 (Mich App) at 2.
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47 478 Mich. 203 (2007). 
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The court held that the district court erred in certifying 
the class, approving the settlement, and awarding attorney 
fees. Thus, the court reversed the district court’s order 
approving the settlement, vacated the judgment certifying 
the class and the award of attorney fees, and remanded for 
further proceedings. The district court approved a class action 
settlement based on violations of the FDCPA, including 
defendants’ practice of “robo-signing” affidavits in debt 
collection actions. Eight objectors appealed, arguing that 
the settlement was unfair, unreasonable, and inadequate, 
that the district court abused its discretion in certifying 
the nationwide settlement class, and that the notice to 
prospective class members did not satisfy due process. On 
appeal, the court first held that the district court abused its 
discretion in approving the settlement because it was unfair 
to the unnamed class members. It concluded that “the 
disparity in the relief afforded under the settlement to the 
named plaintiffs, on the one hand, and the unnamed class 
members, on the other hand, made the settlement unfair.” 
In addition, it said the relief for unnamed members was 
perfunctory because the payment amount was de minimis 
and the injunction was of little value as it did not prohibit 
defendants from actually creating false affidavits, only lasted 
one year, and only offered prospective relief. The court 
next held that the district court abused its discretion in 
certifying the nationwide settlement class. It found that the 
class did not satisfy the adequacy of representation factor 
because the class representatives had no interest in vigorously 
prosecuting the unnamed class members’ ability to use the 
false affidavits against defendants, and they had an interest 
that was antagonistic to an interest of the unnamed class 
members. It also found that the superiority requirement was 
not met because unnamed class members had an interest 
in individually controlling the defense of defendants’ state 
court judgments against them, and they could have collected 
damages under state law claims that would exceed the value 
of monetary relief in this settlement. The court also held that 
the notice to the class did not satisfy due process because it 
did not “fairly apprise . . . prospective members of the class 
of the terms of the proposed settlement.” The court further 
concluded that the district court did not abuse its discretion 
in allowing the intervenor to intervene only to present her 
objections.

Issues: Subprime mortgage case; The Federal Racketeer 
Influenced and Corrupt Organizations Act (RICO) claim 
under 18 USC § 1962(c) alleging defendants-Midwest 
Financial, Schlueter, and Bates’ violations of the federal 
mail and wire fraud statutes while procuring and paying 
for inflated appraisals as predicate acts; Whether the 
district court erred in concluding plaintiff-Wallace did 

not sufficiently demonstrate that the allegedly fraudulent 
appraisal proximately caused his financial injuries; Colvin 
v. Caruso; Dye v. Office of the Racing Comm’n; Fed.R.Civ.P. 
56(c); In re Calumet Farm, Inc.; 18 USC § 1964(c); Holmes 
v. Securities Investor Prot. Corp.; “Proximate cause”;Perry v. 
American Tobacco Co.; Trollinger v. Tyson Foods, Inc.; Bridge 
v. Phoenix Bond & Indem. Co.; Anza v. Ideal Steel Supply 
Corp.; Cox v. Administrator U.S. Steel & Carnegie (11th Cir.); 
RICO conspiracy claim under § 1962(d); Sedima, S.P.R.L. 
v. Imrex Co.; Heinrich v. Waiting Angels Adoption Servs., Inc.; 
Adjustable-rate mortgage (ARM)

Case Name: Wallace v. Midwest Fin. & Mtg. Serv.

e-Journal Number: 54471

Judge(s): Cole, Donald, and Russell

Agreeing that the district court erred in concluding that 
plaintiff-Wallace did not sufficiently demonstrate that 
the allegedly fraudulent appraisal proximately caused his 
financial injuries, the court reversed the district court›s 
grant summary of judgment in favor of the defendants 
based on a lack of proximate causation, affirmed its grant 
of summary judgment in favor of the defendant-lender, 
MortgageIT, on the state law claim on other grounds, and 
remanded. Wallace alleged that the defendants fraudulently 
inflated an appraisal of his home as part of a scheme to push 
him into a high-cost ARM. He made several claims, two 
arising under RICO. On appeal, Wallace challenged the 
district court’s finding that his injuries were “unrelated to 
the inflated appraisal,” the procurement of which constitutes 
the predicate act of mail or wire fraud, but flowed instead 
from “the high interest rate and unfavorable terms of his 
adjustable rate mortgage . . . .” The district court made no 
finding as to the remaining elements of his claims. The court 
held that the appropriate inquiry in this case was not whether 
Wallace actually relied on the allegedly inflated appraisal, but 
whether the fraudulent scheme furthered by that appraisal 
proximately caused his financial injuries. As to Wallace’s 
causal theory, he contended that defendants-Midwest 
Financial and Accupraise committed fraud by producing and 
sending through the mail a false appraisal of his home that 
inflated its value by more than $100,000 as part of a larger 
scheme to secure high-interest loans. The appraisal gave rise 
to the illusion of substantial equity against which Wallace 
intended to borrow to fund his build-out project. Based on 
that illusion, defendant-Soard was able to convince Wallace 
to enter into a large option ARM, the unfavorable terms 
of which were never made clear to Wallace. The accruing 
interest outpaced his ability to pay and negative amortization 
occurred. He was never able to catch up, and with no real 
equity in his home, he could not sell it for enough to repay 
the loan. He was thus injured in the amount of the fees, 
interest costs, and other expenses tied to the option ARM. 
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The court held that the connection between the scheme 
to create an illusion of equity and the ultimate decision to 
obtain the option ARM was strong enough to raise a genuine 
issue of material fact as to causation. The court further held 
that “though the decision to obtain a mortgage is no doubt 
complicated, the appraisal of the home used to secure it is 
a fundamental part of the calculus. That holds true in this 
case.” As such, the court held that it was no surprise that the 
application of traditional proximate-cause considerations 
supported a minimal finding that Wallace raised a genuine 
issue of material fact as to causation. The connection between 
the scheme to manufacture inflated appraisals and Wallace’s 
financial injuries was not so indirect, unforeseeable, or 
illogical that the defendants must prevail as a matter of law.

Issues: Telephone Consumer Protection Act (TCPA); 
47 USC § 227; Statutory interpretation; United States v. 
Blanchard; United States v. Health Possibilities, P.S.C.; United 
States v. Ron Pair Enters.; Interpretation of “to make any call” 
under § 227(b)(1)(A); Satterfield v. Simon & Schuster, Inc. (9th 
Cir.); Whether the factual allegations in the complaint made out 
a violation of § 227(b)(1)(D); Use of context; Leocal v. Ashcroft; 
Robinson v. Shell Oil Co.; Legislative history; Chrysler Corp. v. 
Commissioner of Internal Revenue; Abandonment; Turner v. 
City of Taylor

Case Name: Ashland Hosp. Corp. v. Service Employees Int’l 
Union, Dist. 1199 WV/KY/OH

e-Journal Number: 54007

Judge(s): Cole and Moore; Dissent - Rose

The court held that the plaintiff’s factual allegations did 
not state a plausible claim for relief under the TCPA. 
Plaintiff-hospital sued defendant-union to enjoin defendant 
from making robo-calls offering to help people contact the 
hospital and express concerns over its treatment of hospital 
employees. The district court granted defendant’s motion to 
dismiss. On appeal, the court rejected plaintiff’s contention 
that the robo-calls were covered by the TCPA. First, it 
concluded that defendant did not “make any call . . . to any 
emergency telephone line” at the hospital during the course 
of its robo-call campaign within the meaning of § 227(b)
(1)(A). It held that “a reasonable person would understand 
the expression ‘make any call’ to require some form of direct 
telephone communication between two parties” and that 
because plaintiff did not allege “that it was the recipient 
of any such communication from [defendant], it cannot 
state a claim under § 227(b)(1)(A).” Next, the court held 
that defendant did not “use” its automated system to tie up 
multiple lines at the hospital in a manner prohibited under 
§ 227(b)(1)(D). The hospital “received an overwhelming 
number of live calls from residents rather than automated 

calls from” defendant playing a prerecorded message. 
“While the calls made to residents were the product of a 
wholly automated process,” the subsequent calls made to 
the hospital’s CEO were not. The court concluded that “the 
TCPA is not the appropriate vehicle to regulate the give-
and-take of labor disputes such as this,” and that while “there 
might well be a statute protecting entities like [plaintiff] from 
the conduct alleged herein, the TCPA is not it.” Finally, the 
court found that plaintiff lacked the authority to sue for any 
§ 227(d)(3)(A) violation even assuming it could demonstrate 
standing. Affirmed.

Michigan Supreme Court
Issues: The manner in which defendant-Chase the successor 
in interest to WaMu (a failed bank) acquired plaintiffs’ 
mortgage; Whether Chase acquired plaintiffs’ mortgage by 
“operation of law”; Purchase and assumption agreement 
(PAA); Federal Deposit Insurance Corporation (FDIC); 
The statutory provisions governing foreclosure of mortgages 
by advertisement; MCL 600.3201 et seq.; OAG, 2003-
2004, No. 7147, p 93 (1/9/04); Miller v. Clark; 12 USC § 
1821(d)(2); Whether Chase’s failure to comply with MCL 
600.3204(3) rendered the foreclosure of plaintiffs’ property 
“voidable”; Davenport v. HSBC Bank USA; Fair market value 
(FMV) 

Case Name: Kim v. JPMorgan Chase Bank, N.A.

e-Journal Number: 53605

Judge(s): M. Kelly, Cavanagh, Markman, and Hathaway; 
Concurrence - Markman; Dissent - Zahra, Young, Jr, and 
M.B. Kelly

The court held that defendant-Chase did not acquire 
plaintiffs’ mortgage by operation of law. Rather, Chase 
acquired the mortgage through a voluntary purchase 
agreement. Thus, Chase was required to comply with 
the provisions of MCL 600.3204. The court also held, 
differently than the Court of Appeals, that the foreclosure 
sale in this case was voidable rather than void ab initio. 
The court affirmed in part, reversed in part, and remanded 
to the Court of Appeals for further proceedings. In 7/07, 
plaintiffs obtained a $615,000 loan from WaMu to refinance 
their home. They granted a mortgage on the property to 
WaMu, which recorded the mortgage later in July. When 
WaMu collapsed on 9/25/08, the bank was closed and the 
FDIC was appointed receiver for its holdings. The same day 
the FDIC, acting as WaMu’s receiver, transferred virtually 
all of WaMu’s assets to Chase. The FDIC sold WaMu’s 
assets to Chase pursuant to a PAA. Plaintiffs sought a loan 
modification in 2009 because they had difficulty making 
their mortgage payments. They claimed WaMu advised 
them that they were ineligible because they were not at 



June 2013

9

least three months in arrears on their payments. Plaintiffs 
claimed that based on this information they deliberately 
allowed their mortgage to become delinquent to qualify 
for a loan modification. They asserted that their attorney 
assured them that their loan modification was approved. 
Chase notified them in 5/09 that it was foreclosing on their 
property. They tried to find out if the foreclosure notice 
was sent in error and a WaMu representative told them 
“not to worry.” Chase published the required notice of 
foreclosure in May and June 2009. The property was sold 
at a sheriff’s sale on 6/26/09. Plaintiffs sued to set aside the 
sale based on their loan modification and because Chase 
did not bid the FMV for the property at the sale. The trial 
court granted defendant summary disposition ruling that 
defendant acquired plaintiffs’ mortgage by operation of law, 
and MCL 600.3204(3), which requires that a mortgage 
assignment be recorded before initiation of a foreclosure by 
advertisement, was inapplicable. The Court of Appeals held 
that § 3204(3) applied to Chase and the foreclosure sale 
was void ab initio. Thus, the Court of Appeals remanded for 
entry of a judgment for plaintiffs. The court held that the 
transfer of WaMu’s assets from the FDIC to Chase did not 
take place by operation of law. WaMu’s assets did not pass to 
Chase “’without any act of [defendant’s] own’ or ‘regardless 
of [defendant’s] actual intent.’” Thus, Chase was required to 
record its interest in compliance with MCL 600.3204 before 
foreclosing on the property by advertisement.  
 
Justice Markman concurred in the results of the majority 
opinion and added several criticisms of the dissent’s analysis. 
He also concluded that the case concerned Michigan law 
and did not implicate federal law. The justice also offered 
guidance to the trial court as to the prejudice plaintiffs must 
show to set aside the foreclosure. 
 
The dissenting justices disagreed with the majority’s 
conclusion that plaintiffs’ mortgage did not pass to Chase by 
operation of law, concluding that the majority’s conclusions 
represented a “fundamental misunderstanding of the 
FDIC’s authority to liquidate WaMu.” Further, Chase was 
not required to record the mortgage before foreclosing 
because it obtained it by operation of law and stepped into 
WaMu’s shoes as the original mortgagee. Thus, the recording 
requirement of the foreclosure by advertisement statute was 
inapplicable. The justices would reverse the Court of Appeals 
judgment.

Michigan Court of Appeals - Published
Issues: Action to recover a purported deficiency consisting 
of amounts not included in a “full credit bid” at a foreclosure 
sale; Whether the trial court properly granted defendants-
Boggs’ motion for summary disposition; Nuculovic v. Hill; 

Houghton Lake Lodging Investments Limited Partnership 
(HLL)(mortgagor); New Freedom Mtg. Corp. v. Globe Mtg. 
Corp.; Bank of Three Oaks v. Lakefront Props.; New York Life 
Ins. Co. v. Erb; Whether the defendants remained liable 
under the note and mortgage for HLL’s liabilities because 
plaintiff’s final bid was not a “full credit bid” since it did not 
include the unpaid taxes, insurance premiums, and escrow 
amounts; Whether the defendants remained liable for the 
insurance premium payments it made before the foreclosure 
sale; Whether the plaintiff-Bank provided any notice of 
deficiency to HLL; Whether the defendants remained liable 
for all taxes, insurance premiums and escrow amounts 
regardless of whether HLL remained liable because the 
guaranties contained broad language requiring defendants to 
pay all of HLL’s obligations even those that were discharged

Case Name: Citizens Bank v. Boggs

e-Journal Number: 53975

Judge(s): Per Curiam - Jansen, Whitbeck, and Borrello

In this action to recover a purported deficiency consisting 
of amounts not included in a “full credit bid” at a 
foreclosure sale, the court affirmed the trial court’s 
determination that the defendants-Boggs were not 
liable for the unpaid taxes paid by the plaintiff-Bank 
after the foreclosure sale. The court reversed the trial 
court’s determination that defendants were not liable 
for any insurance premium payments made by the Bank 
before the foreclosure sale, and remanded for further 
proceedings as to this question. The alleged deficiency was 
comprised of unpaid taxes and insurance premiums that 
the mortgagor-HLL failed to pay into escrow as required 
by the note. After HLL defaulted, the Bank foreclosed on 
the property by advertisement and made a successful bid 
to fully satisfy HLL’s outstanding principal and interest, 
plus the foreclosure costs. The Bank then sued the Boggs, 
the guarantor of HLL’s loan obligations, for unpaid taxes 
and insurance premiums. The Bank admitted that it did 
not actually pay the taxes on the property until well after 
the foreclosure sale when it resold the property to a third 
party, but did present evidence to show that it paid at least 
some of the premiums before the sale. On appeal, the Bank 
argued, inter alia, that the defendants remained liable under 
the note and mortgage for HLL’s liabilities because its final 
bid was not a “full credit bid” since it did not include the 
unpaid taxes, insurance premiums, and the escrow amounts. 
It was undisputed that Bank’s bid included all of the 
outstanding principal balance, as well as all accrued interest 
and foreclosure costs. This is the “quintessential definition 
of a full credit bid.” However, “our courts have recognized 
that a mortgagor may remain liable for taxes and insurance 
premiums paid by the mortgagee before the foreclosure sale.” 
The Bank argued that defendants were liable for the unpaid 
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taxes that became due before the foreclosure sale, in spite of 
the fact that the Bank did not actually pay these taxes until 
it sold the property to a third party. While HLL’s property 
taxes were to be paid regularly and held in escrow, the Bank 
conceded that it did not actually incur these costs until it sold 
the property well after the foreclosure sale. As the Supreme 
Court noted in Erb, “where taxes are paid by the mortgagee 
or purchaser after the foreclosure sale, a bill in equity will not 
lie to reforeclose the mortgage for the taxes nor to impress and 
enforce a lien for them against the property.” Because the Bank 
did not pay the taxes before the date of the sale, this liability 
was extinguished by the foreclosure. The trial court, inter alia, 
properly granted defendants summary disposition as to the 
unpaid taxes. Affirmed in part, reversed in part, and remanded 
for further proceedings consistent with the court’s opinion.

Issues: Medical malpractice; Alleged intentional 
misdiagnosis for the purpose of increasing billings; Alleged 
violations of the Michigan Consumer Protection Act 
(MCPA)(MCL 44.901 et seq.) by the defendants-doctor, 
hospitals, and medical corporations; Whether plaintiff-
Lucas’s claim for intentional infliction of emotional distress 
(IIED) sounded in medical malpractice; Dalley v. Dykema 
Gossett, PLLC; Doe v. Mills; Determining the nature of a 
claim; Tipton v. William Beaumont Hosp.; Bryant v. Oakpointe 
Villa Nursing Ctr.; A “professional relationship”; Effect of 
the fact Lucas (as a parent) was responsible for providing 
necessary medical consent on her children’s behalf; In re 
Rosebush; Wlosinski v. Cohn; The Public Health Code (MCL 
333.1101 et seq.); Whether the claim raised questions of 
medical judgment; Whether Lucas’s fraud claim sounded in 
medical malpractice; Cooper v. Auto Club Ins. Ass’n; Silent 
fraud; Roberts v. Saffell; “Duty”; Applicability of the MCPA 
exemption in MCL 445.904(1)(a); Nelson v. Ho; Smith v. 
Globe Life Ins. Co.; Liss v. Lewiston-Richards, Inc.; Whether 
the trial court properly struck the defendants’ affidavits 
of meritorious defense (AOMD); MCL 600.2912e(1)
(a); Whether the doctor’s AOMD was correctly struck as 
untimely; Whether the doctor’s AOMD should be treated as 
an amendment to previously filed affidavits; MCR 2.118(A)
(1) & (2); MCR 2.118(D); MCR 2.112(L)(2)(b); Ligons v. 
Crittenton Hosp.; Whether the plaintiffs’ affidavits of merit 
(AOMs) were sufficient; MCL 600.2912d(1)

Case Name: Lucas v. Awaad

e-Journal Number: 53803

Judge(s): Wilder, K.F. Kelly, and Boonstra 

In Docket No. 292785, the court held that the trial court 
erred in denying the defendants summary disposition 
on plaintiff-Lucas’s IIED and fraud claims because they 

sounded in medical malpractice. The defendants were also 
entitled to summary disposition on her silent fraud claim 
because they owed her no duty. The court held that the 
MCPA claim in Docket No. 292786 was barred by MCL 
445.904(1)(a). Thus, the trial court erred in denying the 
defendants summary disposition as to the MCPA claim. 
In Docket No. 295973, the court held that the trial court 
erred in ruling that defendants’ AOMDs failed to satisfy 
the requirements of MCL 600.2912e. However, the trial 
court correctly struck defendant-Awaad’s AOMD as 
untimely. The court rejected defendants’ claim that the 
plaintiffs’ AOMs were deficient. These three consolidated 
cases arose from allegations that Awaad “intentionally 
misdiagnosed his pediatric neurological patients with 
epilepsy/seizure disorder for the purpose of increasing 
his billings.” Lucas was the parent of children allegedly 
misdiagnosed by Awaad. The plaintiffs in Docket No. 
292786 were children who were Awaad’s patients. The minor 
plaintiffs in Docket No. 295973 sued defendants for medical 
malpractice. As to Lucas’s IIED claim, the court held that 
the relationship between her and Awaad was a “professional 
relationship” under the two-part Bryant test because Lucas 
stood in the place of her children as to providing consent in 
a patient-health care provider relationship. As to the second 
part of the Bryant test, the crux of Lucas’s IIED claim was 
that Awaad intentionally and knowingly communicated a 
false diagnosis to her for the purpose of financial gain - that 
he improperly diagnosed her children with epilepsy/seizure 
disorder when he knew that in fact they did not have the 
disorder. “Thus, in order to prevail, Lucas would necessarily 
have to establish that her children did not suffer from 
epilepsy/seizure disorder. Establishing this fact would, in 
turn, necessarily require expert testimony involving issues of 
medical judgment beyond the realm of common knowledge 
and experience.” Lucas’s fraud claim also required proof that 
her children did not suffer from seizure/epilepsy disorder. As 
to her silent fraud claim, defendants argued that “there ‘is no 
duty owed to a parent that would give rise to a claim by the 
parent against the health care provider.’” The court agreed. 
As to the MCPA claim in Docket No. 292786, the court 
noted that there was no dispute that the practice of medicine 
is specifically authorized and regulated by law. “Because the 
state specifically authorizes the general transaction here, 
plaintiffs’ MCPA claim must fail.” In Docket No. 295973, 
the court reversed the trial court’s entry of default against 
the defendants, concluding that the AOMDs sufficiently 
responded to the assertions in plaintiffs’ AOMs. However, 
the court held that the trial court did not err in denying 
defendants’ motion to strike plaintiffs’ AOMs. Affirmed in 
part, reversed in part, and remanded. 
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Michigan Court of Appeals - Unpublished
Issues: Foreclosure; Whether the trial court correctly 
determined that the signatures at issue were not forged; 
Witness credibility assessments; Shann v. Shann; “Weight” 
given to expert testimony; Krohn v. Sedgwick James of 
MI, Inc.; Whether the issue was “moot” in light of the 
redemption and subsequent discharge of the mortgage; Kieta 
v. Thomas M. Cooley Law Sch.; Claim that plaintiff should 
have filed a lis pendens to stay the proceedings instead of 
paying off the mortgage; Ligon v. City of Detroit

Case Name: Berry v. Myslinski

e-Journal Number: 53440

Judge(s): Per Curiam – Saad, K.F. Kelly, and M.J. Kelly 

Concluding that the trial court did not clearly err in 
finding that the plaintiff’s witnesses were either not 
credible or their conclusions were not supported by the 
evidence, the court upheld the trial court’s ruling that 
the signatures at issue were not forgeries and that the 
defendant had the right to foreclose on the property. The 
case arose from alleged mortgages between Nassab Berry 
and defendant as to a commercial property. Berry is now 
a protected person and the plaintiff was her conservator. 
Berry testified that she did not authorize the loans or sign 
the mortgages. However, on cross-examination, she stated 
that she had met with defendant but could not remember 
what the meeting was about. Further, as the trial court 
pointed out, Berry has suffered from dementia and related 
memory problems since 2003. Thus, the trial court properly 
concluded that her testimony was not believable. Berry’s 
sons, Lawrence and Fred (the plaintiff), both testified that 
the signatures on the mortgages were not their mother’s 
signature. However, there was no indication that they were 
actually present at any of the signings. Thus, it was not 
clearly erroneous for the trial court to find their testimony 
unreliable. Finally, while plaintiff’s handwriting expert, K, 
testified with a high degree of certainty that Berry did not 
sign the mortgages, “’[t]he [trier of fact] determines the 
weight given to expert testimony.’” The trial court stated 
that K’s testimony was not reliable because the facts did not 
support the conclusion that K reached. Further, the trial 
court reasoned that K had a financial bias because plaintiff 
was paying him to testify. The court noted that it is not its 
role to determine the weight of an expert’s testimony or 
judge the witnesses’ credibility. The court also held that the 
trial court did not clearly err in finding that defendant and 
the notary, M, were credible witnesses. Defendant testified 
that Berry was present at the two closings. M testified that 
he actually witnessed Berry sign the 2005 mortgage. The 
trial court specifically stated that it believed both defendant’s 
and M’s testimony. The trial court acknowledged that it 
considered M’s potential bias - M worked with defendant 

and rented a home from her. However, the trial court did not 
think that M had enough of a motive to lie for defendant. 
The court did not have a definite and firm conviction that a 
mistake was made. Affirmed. 

Issues: Foreclosure; Motion to set aside the entry of default; 
Huntington Nat’l Bank v. Ristich; Shawl v. Spence Bros., Inc.; 
The “Shawl factors”; MCR 2.603(D)(1); Alken-Ziegler, Inc. v. 
Waterbury Headers Corp.; The “totality of the circumstances” 
test; Sufficient “good cause”; Bullington v. Corbell; 
Inapplicability of Berger v. Berger; “Meritorious defense”; 
Sweet Air Inv. v. Kenney

Case Name: First Am. Title Co. v. Harrington

e-Journal Number: 53543

Judge(s): Per Curiam - Servitto, Markey, and Murray

The court held in this foreclosure case that the trial 
court, inter alia, abused its discretion by failing to apply 
both the good cause and meritorious defense standards 
within MCR 2.603(D)(1) as explained in Shawl. Thus, 
the court reversed the trial court’s order denying defendant/
appellant-Bank’s motion to set aside the default, vacated the 
default judgment, and remanded for further proceedings. 
The case arose from the failure of the Bank to answer a 
complaint filed by plaintiff-First American in which it 
alleged an invalid foreclosure by the Bank on the property at 
issue. The Bank’s failure to timely respond to the complaint 
eventually led to the entry of default against the Bank, and 
a subsequent entry of default judgment. The Bank, as the 
note holder of a mortgage taken on the property, obtained 
quiet title to the property pursuant to a court order. The 
Bank began foreclosure by advertisement proceedings on 
the property, as the mortgagor failed or refused to make 
payments. The Bank purchased the property through a 
sheriff’s sale for $195,700.85. After the Bank’s foreclosure by 
advertisement, OneWest, a later mortgagee, tried to foreclose 
on the property when its mortgagor failed or refused to 
make payments. OneWest discovered that its interest in the 
property was extinguished by the Bank’s prior foreclosure 
purchase and the sale of the property. OneWest then filed a 
claim with the company providing the insurance under the 
mortgage, First American, who settled the claim by paying 
OneWest $155,000. Later, First American sued alleging an 
invalid foreclosure against the Bank because the Bank failed 
to acquire its interest before the publication of the notice 
of foreclosure in violation of MCL 600.3204. The Bank 
was served the summons and complaint by certified mail in 
California, but failed to respond within 28 days and the trial 
court entered a default against the Bank. Less than a month 
later the Bank filed a motion to set aside the default and 
submitted an affidavit of various meritorious defenses, which 
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the trial court denied. Later, the trial court granted First 
American a money judgment. The trial court also denied 
the Bank’s motion to set aside the default judgment and 
dismissed the remaining defendants. The court noted that 
the Bank had shown a meritorious defense by arguing, inter 
alia, that First American lacked standing to challenge the 
foreclosure sale because it failed to act during the redemption 
period. The court also held that the Bank had shown good 
cause to set aside the default. 

Issues: Foreclosure; Motion to amend the complaint; 
Whether the amendment would have been “futile”; Weymers 
v. Khera; Effect of the fact the plaintiff lost all right, title, 
and interest in the property when she failed to redeem it by 
the expiration of the redemption period; Piotrowski v. State 
Land Office Bd.; Whether filing the complaint tolled the 
redemption period; Schulthies v. Barron; “Standing”; MOSES, 
Inc. v. Southeast MI Council of Gov’ts; Right result reached 
for the wrong reason; Coates v. Bastian Bros., Inc.; Temporary 
restraining order (TRO)

Case Name: Furlong v. Bank of Am. N.A.

e-Journal Number: 53455

Judge(s): Per Curiam – O’Connell, Cavanagh, and Donofrio 

Holding that amending the complaint would have been 
futile, the court affirmed the trial court’s order granting 
the defendant-bank’s summary disposition motion and 
denying the plaintiff’s request to amend her complaint 
in this foreclosure case. Defendant, the mortgage holder 
on plaintiff’s real property, initiated foreclosure proceedings 
in 2/10. According to defendant, it sent plaintiff notice 
of her default and her rights under Michigan’s foreclosure 
by advertisement statute as required by MCL 600.3205a. 
When plaintiff failed to request a meeting to attempt to 
arrange a loan modification, defendant proceeded with 
the foreclosure and purchased the property at a foreclosure 
sale on 9/23/10. Plaintiff had until 3/23/11 to redeem the 
property. She sued for declaratory and injunctive relief on 
3/16/11, asserting deficiencies in the foreclosure proceedings 
in violation of Michigan’s foreclosure relief statutes. She 
alleged that defendant failed to provide her with the notice 
required under MCL 600.3205a and failed to properly 
review her loan for a modification pursuant to MCL 
600.3205c. Plaintiff submitted an affidavit averring that she 
never received the requisite notice. Moving for summary 
disposition, defendant argued that plaintiff’s claim that she 
did not receive the notice was false. Defendant asserted that 
she received the notice as demonstrated by a certified mail 
delivery record showing that plaintiff signed for the notice. 
In response, plaintiff argued that her former attorney’s lack 
of foreclosure experience and her misunderstanding of the 

affidavit that she signed led to the filing of her complaint. 
She admitted that she received the notice and that her claim 
could not be supported. However, she requested leave to 
amend her complaint to allege several new claims as to 
purported deficiencies in the foreclosure process. The court 
noted that plaintiff lost all right, title, and interest in the 
property when she failed to redeem it by the expiration 
of the redemption period on 3/23/11. “Although plaintiff 
filed her complaint before the redemption period expired, 
the filing of her complaint did not toll the redemption 
period.” Further, although the trial court entered a TRO 
and a preliminary injunction “suspending” the running 
of the redemption period, the suspension expired 60 days 
after the trial court entered the preliminary injunction on 
4/4/11. Thus, on 9/6/11, when plaintiff filed her response 
to defendant’s summary disposition motion requesting to 
amend her complaint, she had no right, title, or interest in 
the property. Because she had no interest in the property, she 
lacked standing to assert the claims in her proposed amended 
complaint. 

Issues: Foreclosure proceedings; Whether the plaintiffs’ case 
was barred by res judicata; Whether plaintiffs’ claims could 
have been raised in the district court; Whether defendant-
US Bank could be held liable for plaintiffs’ breach of 
contract claim; Whether plaintiffs had “standing” to pursue 
their quiet title claim after the redemption period expired; 
Whether defendant was entitled to summary disposition; 
Adams v. Adams; Auto Club Group Ins. Co. v. Burchell; 
Electrolines, Inc. v. Prudential Assurance Co.; Whether a 
contract existed; Pakideh v. Franklin Commercial Mtg. Group, 
Inc.

Case Name: Motta v. Universal Mtg. Corp.

e-Journal Number: 53816

Judge(s): Per Curiam - Ronayne Krause, Cavanagh, and 
Boonstra

The court held, inter alia, that in light of the trial court’s 
proper resolution of the dispositive contract issue, it did 
not need to consider the trial court’s alternate reasons 
for dismissing the case (that res judicata barred the 
case and that plaintiffs lacked standing). Thus, the court 
affirmed the trial court’s order granting defendant-US Bank 
summary disposition and dismissing plaintiffs’ complaint 
challenging foreclosure proceedings. Plaintiffs executed 
a mortgage in favor of defendant-Universal Mortgage 
on 10/21/05 regarding a particular property. It appeared 
from the record that the last mortgage payment they made 
on the property was 10/5/09. By letter dated 10/31/09, 
Universal notified plaintiffs that they were in default on 
their mortgage by $4,328.85 and “only the full amount of 
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the delinquency will cure the default.” Plaintiffs requested 
information on the “FNMA Loss Mitigation Programs” and 
by letter dated 11/9/09, Universal detailed the necessary 
information required for processing a request for such relief. 
Plaintiffs were notified by Universal by letter dated 2/2/10 
that it determined that it was unable to offer them any relief 
under these programs because your “income is insufficient 
to support a repayment plan under the Formal Forbearance 
Program, nor support any regular monthly payment under 
the Home Saver Advance.” The letter also stated - “At this 
time, we are preparing your loan for legal action.” Later, 
plaintiffs were notified by Universal’s debt collector that 
“the creditor elected to accelerate the total indebtedness.” 
The letter also advised that reinstatement of the mortgage 
was “possible” if past due payments and other costs and fees 
were received before the sheriff’s sale. Plaintiffs requested a 
reinstatement amount and Universal wrote back that “after 
reviewing your loss mitigation package you have qualified 
for FNMA’s Home Saver Advance program.” Plaintiffs were 
advised to sign and return a Truth-In-Lending Disclosure 
Statement and Promissory Note, and remit $1,650.57 for 
outstanding fees and costs by 3/29/10. It appeared that they 
mailed a check dated 4/1/10 to Universal in the amount 
of $1,119.43. Thus, the check was neither timely nor for 
the correct amount. There was no record evidence that 
the necessary documents were sent to Universal. Plaintiffs’ 
uncashed check was returned and Universal notified them 
that “it had not received the properly signed documents 
from you and we have no other option than to continue 
the foreclosure process on your property.” On 4/10/10, 
the property was sold at a sheriff’s sale to Universal. Later, 
Universal quitclaimed the property to Fannie Mae. The 
redemption period expired on 10/21/11, without plaintiffs 
redeeming the property. Then, they filed their complaint 
against US Bank and Universal. Plaintiffs contended, inter 
alia, that their breach of contract claim was not barred by 
res judicata. Apparently, they believed that the foreclosure 
action was improper because they were notified by Universal 
that they qualified for the Home Saver Advance loan. They 
construed this notification as a “contract” that prevented 
the foreclosure proceedings. However, even if Universal’s 
notification was considered an “offer,” the evidence was plain 
that they did not accept the offer because their check was 
neither timely nor written in the correct amount and it was 
undisputed that they did not submit the required “properly 
signed” documents. Thus, no contract was formed. Affirmed. 

Issues: Foreclosure by advertisement; Whether the plaintiff 
lost “standing” to pursue his claims when he filed for 
bankruptcy; MOSES Inc. v. SEMCOG; 11 USC § 541(a); 
Young v. Independent Bank; Bauer v. Commerce Union 
Bank (6th Cir.); Szyszlo v. Akowitz; Sanctions for failing to 
appear at a pretrial conference; Schell v. Baker Furniture Co.; 

MCR 2.401(G); MCR 2.313(B)(2); Sanctions for filing a 
“frivolous” claim; Keinz v. Keinz; MCL 600.2591(1) & (3)
(a); MCR 2.625(A)(2); No duty owed by an attorney to an 
adverse party; Friedman v. Dozorc; Engaging in the practice 
of law; Dressel v. Ameribank; Motion for reconsideration; 
MCR 2.119(F)(3); People v. Walters; Sanctions for filing a 
frivolous appeal; Failure to move for sanctions as required by 
MCR 7.216(C)(1) & (8); Prentis Family Found. v. Barbara 
Ann Karmanos Cancer Inst.
Case Name: Gorbach v. US Bank Nat’l Ass’n
e-Journal Number: 53834
Judge(s): Per Curiam – Sawyer, Markey, and M.J. Kelly 
Concluding that the record was inadequately developed to 
properly determine whether the plaintiff lost standing to 
pursue his claims when he filed for bankruptcy, the court 
reversed the trial court’s order granting the defendants 
summary disposition and remanded for consideration of 
this issue. The court affirmed the trial court’s imposition of 
$4,000 in sanctions against plaintiff for bringing frivolous 
claims against defendant-Canvasser, but reversed the 
imposition of $2,000 in sanctions for failing to appear at 
the pretrial conference and remanded for the trial court to 
reconsider whether plaintiff’s counsel’s failure to appear was 
“substantially justified.” Plaintiff challenged the foreclosure 
on his property by advertisement. While he raised several 
issues, “the initial, and pivotal issue” was whether he had 
standing to sue. The property was auctioned and sold to 
defendant-US Bank via sheriff’s deed on 2/17/11. Plaintiff 
filed for Chapter 7 bankruptcy on 6/11/11 and received 
a discharge from bankruptcy on 10/12/11. He filed the 
complaint in this case on 8/15/11. “By filing for bankruptcy, 
all of plaintiff’s property - including his wrongful foreclosure 
claim and negligence claim against defendants - became 
property of the estate.” He was “clearly aware of his potential 
cause of action against defendants, as the complaint was filed 
slightly more than two months after he filed for bankruptcy 
and several months after the sheriff’s sale was finished.” 
Since it was the trustee who had standing to sue defendants, 
plaintiff lacked standing to sue them unless he received 
permission or exempted the suit from the bankruptcy estate. 
The standing issue was not explicitly addressed in the trial 
court, and neither party offered any evidence of record to 
establish whether the trustee abandoned this asset or whether 
the bankruptcy court granted him permission. As to the 
sanctions, the court noted that “it is legally impossible to 
hold an attorney liable in negligence for conduct towards 
an adverse party. Further, because Canvasser was not the 
foreclosing entity, he could not be held liable for wrongful 
foreclosure.” Thus, plaintiff’s claims against him were “’devoid 
of arguable legal merit . . . .’” Plaintiff’s counsel asserted that 
his failure to appear at the pretrial conference was excusable 
because he reasonably believed, based on statements by the 
clerk, that all proceedings were under an administrative stay 
due to the bankruptcy filing. The court concluded that by 
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failing to examine plaintiff’s evidence, determine whether he 
was misinformed by court staff, and decide whether this was 
a sufficient excuse to preclude sanctions, the trial court erred 
by failing to exercise its discretion. Affirmed in part, reversed 
in part, and remanded. The court retained jurisdiction and 
issued an order concurrently with its opinion, setting a 
schedule for proceedings on remand.

 
Issues: Foreclosure; “Fraudulent misrepresentation”; Titan 
Ins. Co. v. Hyten; Jackson Inv. Corp. v. Pittsfield Prods., Inc.; 
Claim that the plaintiffs-homeowners would have filed for 
a temporary restraining order (TRO); Mudge v. Macomb 
Cnty.; Claim that the plaintiffs would have filed for Chapter 
13 bankruptcy protection; Marrama v. Citizens Bank of MA; 
In re Glance (6th Cir.); Young v. United States; 11 USC § 
1322(c)(1); In re Cain (6th Cir.); In re Taddeo (2nd Cir.); § 
109(e); Taylor v. Slick (3rd Cir.); “Unjust enrichment”; Barber 
v. SMH (US), Inc.

Case Name: Dreyfuss v. Chevy Chase Bank

e-Journal Number: 53990

Judge(s): Per Curiam – Murphy, Donofrio, and Gleicher

The court held that the plaintiffs-homeowners’ fraud 
and misrepresentation claims related to the foreclosure 
of their home failed as a matter of law because they 
did not create a genuine issue of material fact on the 
elements of “causation” and “injury” or harm. Their 
unjust enrichment claim also failed as a matter of law. The 
gist of their misrepresentation and fraud claims was that the 
defendant-bank falsely indicated in e-mail communications 
dated 3/23/09 that the sheriff’s sale scheduled for 3/24 
would be postponed, yet it went ahead with the sale on 
3/24. They argued that had they known that the sale would 
be conducted on 3/24, they would have either filed for a 
TRO or for Chapter 13 bankruptcy protection. However, 
they failed to provide any elaboration as to the TRO 
argument and the court could not “conceive of a legally 
sound reason for a court to have halted or postponed the 
March 24 sheriff’s sale pursuant to a TRO.” The court noted 
that “if a mortgagor is truly prepared to file for Chapter 
13 bankruptcy protection and seek to cure a mortgage 
default, he or she must do so prior to a foreclosure sale, 
and there would be an injury to some degree caused by a 
mortgagee if the mortgagor missed the opportunity to file 
for bankruptcy before the sale because of a misrepresentation 
by the mortgagee, assuming the bankruptcy payment plan 
would have been approved and no relief from an automatic 
stay was available.” However, plaintiffs did not submit any 
documentary evidence indicating that they would have 
actually filed for bankruptcy, or were prepared to do so, and 
there was no documentary evidence that they satisfied the 

criteria to qualify for and receive Chapter 13 protection. 
The court did not “see the harm to plaintiffs here caused by 
any misrepresentation that resulted in a lack of notice or 
knowledge that the sale would occur on March 24, 2009. 
Had the sale been postponed as promised, it would certainly 
still have taken place at a later date given that plaintiffs failed 
to follow through with submitting the required paperwork 
for a loan modification and considering that plaintiffs failed 
to even respond to the bank’s efforts to make contact in early 
2010,” which was uncontested. Although the sheriff’s sale 
took place contrary to the bank’s promise, the bank was still 
willing to work out a loan modification with plaintiffs, but 
its efforts were “ignored or rebuffed by plaintiffs.” The court 
concluded that the “sheriff’s sale did not take the bank away 
from the bargaining table; plaintiffs did that on their own.” 
The court affirmed the trial court’s order granting the bank 
summary disposition.

Issues: Foreclosure; “Fraudulent misrepresentation”; Titan 
Ins. Co. v. Hyten; Jackson Inv. Corp. v. Pittsfield Prods., Inc.; 
Claim that the plaintiffs-homeowners would have filed for 
a temporary restraining order (TRO); Mudge v. Macomb 
Cnty.; Claim that the plaintiffs would have filed for Chapter 
13 bankruptcy protection; Marrama v. Citizens Bank of MA; 
In re Glance (6th Cir.); Young v. United States; 11 USC § 
1322(c)(1); In re Cain (6th Cir.); In re Taddeo (2nd Cir.); 
§ 109(e); Taylor v. Slick (3rd Cir.); “Unjust enrichment”; 
Barber v. SMH (US), Inc.

Case Name: Dreyfuss v. Chevy Chase Bank

e-Journal Number: 53990

Judge(s): Per Curiam – Murphy, Donofrio, and Gleicher

The court held that the plaintiffs-homeowners’ fraud and 
misrepresentation claims related to the foreclosure of 
their home failed as a matter of law because they did not 
create a genuine issue of material fact on the elements 
of “causation” and “injury” or harm. Their unjust 
enrichment claim also failed as a matter of law. The gist 
of their misrepresentation and fraud claims was that the 
defendant-bank falsely indicated in e-mail communications 
dated 3/23/09 that the sheriff’s sale scheduled for 3/24 
would be postponed, yet it went ahead with the sale on 
3/24. They argued that had they known that the sale would 
be conducted on 3/24, they would have either filed for a 
TRO or for Chapter 13 bankruptcy protection. However, 
they failed to provide any elaboration as to the TRO 
argument and the court could not “conceive of a legally 
sound reason for a court to have halted or postponed the 
March 24 sheriff’s sale pursuant to a TRO.” The court noted 
that “if a mortgagor is truly prepared to file for Chapter 
13 bankruptcy protection and seek to cure a mortgage 
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default, he or she must do so prior to a foreclosure sale, 
and there would be an injury to some degree caused by a 
mortgagee if the mortgagor missed the opportunity to file 
for bankruptcy before the sale because of a misrepresentation 
by the mortgagee, assuming the bankruptcy payment plan 
would have been approved and no relief from an automatic 
stay was available.” However, plaintiffs did not submit any 
documentary evidence indicating that they would have 
actually filed for bankruptcy, or were prepared to do so, and 
there was no documentary evidence that they satisfied the 
criteria to qualify for and receive Chapter 13 protection. 
The court did not “see the harm to plaintiffs here caused by 
any misrepresentation that resulted in a lack of notice or 
knowledge that the sale would occur on March 24, 2009. 
Had the sale been postponed as promised, it would certainly 
still have taken place at a later date given that plaintiffs failed 
to follow through with submitting the required paperwork 
for a loan modification and considering that plaintiffs failed 
to even respond to the bank’s efforts to make contact in early 
2010,” which was uncontested. Although the sheriff’s sale 
took place contrary to the bank’s promise, the bank was still 
willing to work out a loan modification with plaintiffs, but 
its efforts were “ignored or rebuffed by plaintiffs.” The court 
concluded that the “sheriff’s sale did not take the bank away 
from the bargaining table; plaintiffs did that on their own.” 
The court affirmed the trial court’s order granting the bank 
summary disposition.

Issues: Validity of a foreclosure by advertisement; MCL 
600.3201; Senters v. Ottawa Sav. Bank, FSB; MCL 
600.3204(1) & (3); Residential Funding Co. v. Saurman; 
Assignment; Coventry Parkhomes Condo Ass’n v. Federal Nat’l 
Mtg. Ass’n; Arnold v. DMR Fin. Servs., Inc.; Abandoned 
argument; Ykimoff v. WA Foote Mem’l Hosp.; The affidavits 
showing compliance with the statute; MCL 600.3256(1)
(a)-(c); Lee v. Clary; Request for sanctions for a “vexatious” 
appeal; Prentis Family Found. v. Barbara Ann Karmanos 
Cancer Inst.; MCR 7.216(C)(1) & (8); Mortgage Electronic 
Registration Systems (MERS)

Case Name: Mitchell v. PHH Mtg. Corp.

e-Journal Number: 53819

Judge(s): Per Curiam – Hoekstra, K.F. Kelly, and Beckering 

Holding, inter alia, that the foreclosure satisfied the 
requirements of MCL 600.3204(1), the court affirmed 
the trial court’s order granting the defendants summary 
disposition in this case challenging the validity of a 
foreclosure by advertisement. The plaintiffs executed a 
mortgage with a non-party (Merrill Lynch Credit) acting 
as the lender and MERS acting as the mortgagee and the 
nominee of Merrill Lynch and its successors and assigns. The 

parties agreed that plaintiffs defaulted on their mortgage 
obligation and that the power of sale in the mortgage 
became operative. There was no evidence that an action 
or proceeding was instituted at law to recover the debt 
secured by the mortgage. The mortgage was recorded on 
9/5/06, and plaintiffs did not assert that it was improperly 
recorded. Finally, defendant-PHH, the party foreclosing 
on the mortgage, was both the owner of an interest in the 
indebtedness secured by the mortgage and the servicing 
agent of the mortgage. Specifically, a letter from Merrill 
Lynch to plaintiffs stated that PHH would “be handling the 
servicing of [plaintiffs’] loan.” Also, the mortgage expressly 
provided that MERS was the mortgagee and Merrill Lynch’s 
nominee, MERS “holds . . . legal title to the interests granted 
by Borrower in this Security Instrument,” and MERS had 
the power to foreclose. MERS assigned its interest in the 
mortgage to PHH. Pursuant to the Michigan Supreme 
Court’s decision in Saurman, “PHH’s ‘ownership of legal 
title to a security lien whose existence is wholly contingent 
on the satisfaction of the indebtedness’ is an interest in 
the indebtedness secured by the mortgage.” Thus, PHH 
was authorized to foreclose by advertisement under MCL 
600.3204(1). The court also held that MCL 600.3204(3) was 
satisfied “because ‘a record chain of title [existed] prior to the 
date of sale . . . evidencing the assignment of the mortgage to 
the party foreclosing the mortgage.’” The assignment of the 
mortgage from MERS to PHH was recorded on 8/20/10, 
several months before the sheriff’s sale. The court rejected 
plaintiffs’ argument that “the foreclosure sale was invalid 
because they did not consent to the ‘MERS securitization 
process.’” They expressly agreed in the mortgage that MERS 
was both the mortgagee and Merrill Lynch’s nominee. “A 
mortgagee of record is entitled to foreclose by advertisement 
under MCL 600.3204(1)(d).” Further, the mortgage stated 
that MERS had the right to foreclose. “MERS was free to 
assign its interest as mortgagee to PHH.” 
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