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Curtis Hertel Jr. will speak on “Dangers of Prop-
erty and Mortgage Fraud” at the Consumer Law 
Section’s Annual Meeting.  Mr. Hertel has served as 
Ingham County register of Deeds since 2009.  In his 
time there he has worked hard to inform the public 
about the dangers of property and mortgage fraud, and 
has battled the foreclosure crisis by educating residents 
about their options and the types of government help 
available to them.  He is also presently serving on the 
Ingham County Health Plan Board, co-chairing the 
Ingham County Census Board, and is a member of the Michigan Association of 
Register of Deeds.

Previously, he served as an Ingham County commissioner from 2001-2008. 
In his time on the Commission, Curtis focused on expanding access to health 
care in the community through the Ingham Health Plan, improving the quality 
of Ingham County’s housing stock through his work on the Ingham County Land 
Bank Authority, and improving the lives of workers in the community by passing 
the living wage.  While a commissioner, he also served as vice chair of the Board 
of Human Services Committee.

During that same time Curtis Hertel Jr. worked on the public’s behalf for the 
state of Michigan. Curtis served as constituent relations director for the House 
Democratic Caucus. For six years Curtis Hertel Jr. worked for the Department 
of Community Health.  He also served as the department’s legislative liaison. In 
his role with the department, Curtis was the lead on several packages of legisla-
tion including the governor’s childhood lead safety package, the nursing home 
background check package, and the childhood booster seat package.

Curtis Hertel Jr. is a graduate of Michigan State University’s James Madison 
College. He lives in Meridian Township, is married to Elizabeth, and has 4 children:  
CJ (age 6), Nathan (age 5), Hailey (age 4), and Jack (3 months).
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Has the Michigan Supreme Court 
Abandoned Stare Decisis Leaving 
Michigan Law Subject to Politics 
Rather Than Precedent?

By Gary M. Victor

Introduction

The Supreme Court of Michigan is supposed to operate differently from the 
other two branches of government. It is expected that a change of political parties in 
the governor’s office or the majority of the legislature will swiftly lead to significant 
alterations in policy. Michigan Supreme Court justices are appointed by governors 
belonging to one party or elected on “non-partisan” ballots with support of one party 
or the other.1 In either case the supporters have made assumptions about the potential 
justice’s judicial philosophy. Even where the assumed judicial philosophies of new jus-
tices turn out to be accurate,2 a shift in the Court majority does not or at least should 
not result in swift policy change. The question then is: what is it about the working 
of the judicial system that prevents a new Court majority from overruling prior cases 
simply because it believes that those cases were incorrectly decided? The answer is the 
principle of stare decisis. In short, this cornerstone of the American system of justice 
requires Supreme Court justices to respect the Court’s previous decisions and refrain 
from overruling them without substantial justification.3

This principle of stare decisis, so fundamental to the maintenance of America’s 
renowned “Rule of Law,” has been all but abandoned by the Michigan Supreme Court. 
During the period of 1999 through 2008, the then conservative majority—Justices 
Taylor, Corrigan, Young and Markman, often referred to as the “majority of four” 
by the other justices4—overruled some 38 prior Michigan Supreme Court decisions, 
almost all on ideological grounds.5 This abundance of overrulings indicated a sub-
stantially different approach to stare decisis.6 In the 10-year period before 1999, only 
8 prior cases were overruled.7 After the majority changed with the defeat of Justice 
Taylor and the election of Justice Hathaway in the 2008 election,8 the decline in stare 
decisis continued as the new more liberal majority started to overrule several of the 
previous majority’s decisions.9 The 2010 election and subsequent events have returned 
a conservative majority to the Court.10 All indications are that this new majority stands 
ready to overrule the Court’s prior decisions with which it disagrees. 

This article will examine how the Court’s approach to stare decisis has changed 
over the years allowing the state of Michigan law to become at least confusing if not 
chaotic. Several significant examples of one majority creating law or overruling prior 
cases only to have those decisions overruled by the following majority will be also dis-
cussed. Last, the article will address whether the Court’s trend to abandon stare decisis 
and move toward becoming a political rather than judicial institution is reversible.
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Stare Decisis and How it has been modified by the 
Michigan Supreme Court 

The Basic Principles of Stare Decisis

The basic principles associated with stare decisis are easy 
to articulate, but their application tends to be in the eye of 
the beholder in the black robes.11 The United States Supreme 
Court in Citizens United v. Federal Election Commission,12 a 
decision that has become famous or infamous depending on 
one’s point of view, overruled some relatively new precedents 
holding certain campaign financing laws unconstitutional and 
opening the way for corporations to make virtually unlimited 
political contributions. Chief Justice Roberts, in his concurring 
opinion, discussed stare decisis as follows:

Fidelity to precedent—the policy of stare decisis—is 
vital to the proper exercise of the judicial function. 
“Stare decisis is the preferred course because it 
promotes the evenhanded, predictable, and consistent 
development of legal principles, fosters reliance on 
judicial decisions, and contributes to the actual and 
perceived integrity of the judicial process.” For these 
reasons, we have long recognized that departures 
from precedent are inappropriate in the absence of a 
“special justification.”13

Even though Justice Roberts noted that overruling prec-
edent would be inappropriate absent “special justification,” it 
did not prevent him from concurring with the reversal of two 
prior cases—one from 199014 and the other from 2003.15 Given 
the analytical talents of justices, it is not hard for them to find 
arguments supporting the “special justification” necessary to 
overrule a prior case. The closer “special justification” comes to 
the mere fact that the current majority of the Court believes 
the prior case to be incorrectly decided, the less stare decisis can 
play a significant role in assuring the “evenhanded, predictable, 
and consistent development of legal principles.” The Michigan 
Supreme Court has gone very far down this road resulting in 
stare decisis no longer playing its intended role in Michigan 
jurisprudence and causing the Court to fall to the bottom of a 
ranking of state supreme courts.16 

The Decline of Stare Decisis in the Michigan Supreme Court

“Historically, the Michigan Supreme Court has placed a 
premium upon the stability that flows from adherence to the 
doctrine of stare decisis.”17 As early as 1909, the Court noted 
that it would not reverse a prior decision simply because it did 
not agree with it.18 In 1930, the Court indicated that it would 
not overrule precedent unless “it clearly appears that a decision, 
especially a recent one, was wrong and continuing injustice 
results from it.”19 Until recently, “existing precedent was in 
peril only in rare cases where the prior decision was manifestly 
incorrect or changing conditions rendered the prior decision 

unjust and outmoded.”20 This was especially the situation with 
prior cases interpreting statutes on the theory of “legislative ac-
quiescence.” Under this approach, when the Court interpreted a 
statute and the legislature did not thereafter modify the statute, 
it was presumed that the legislature agreed with the Court’s 
interpretation.21 All this was changed by the “majority of four.”

In Robinson v. City of Detroit,22 the Court adopted a new 
approach to stare decisis and totally abandoned the legislative 
acquiescence approach to statutory interpretation.23 Although 
offering up many of the standard stare decisis principles, the 
Court reached the conclusion that “the Court is not constrained 
to follow precedent when governing decisions are unworkable 
or are badly reasoned.”24 With an emphasis on “badly reasoned” 
and the absence of legislative acquiescence as a potential barrier 
to overruling precedent, the “majority of four” opened a wealth 
of cases for possible reversal. This is exactly what happened. 
The vast majority of cases overruled by the “majority of four” 
were accomplished by way of statutory interpretation.25 Several 
of the Court’s overrulings, however, were created out of whole 
cloth. This article will now examine two instances of reversals 
by the “majority of four” which were in turn reversed by the 
short lived more liberal majority. 

Two Examples of Law created and then Reversed 

New Law Out of Whole Cloth—Standing to Sue

Michigan courts, as is the case with American courts in 
general, require a litigant have standing in order to sue. The 
issue of standing is jurisdictional. It does not deal with the 
merits of the plaintiff’s claim; instead, it examines the plaintiff’s 
right to bring the claim at all.26 No matter how meritorious a 
plaintiff’s claim might be, if the plaintiff lacks standing the case 
will generally be dismissed. Historically standing in Michigan 
developed as a limited, prudential doctrine intended to “ensure 
sincere and vigorous advocacy” by litigants.27 Under this pru-
dential approach, standing was determined by the court on a 
case–by-case basis.28 

In the vast majority of cases, standing is based on the 
litigant’s having a cause of action at law pursuant for which a 
remedy may be sought. For example, if a contract is breached 
the non-breaching party would have a cause of action at law 
for breach of contract pursuant to which he or she could seek 
damages or some other contract remedy. As Michigan’s pru-
dential approach to standing developed, there were four other 
circumstances where a litigant lacking a direct injury type 
cause of action at law could otherwise have standing to sue. 
First, the litigant could acquire standing under the court rule 
providing for declaratory judgments.29 Second, standing could 
be based on specific statutory language conferring standing as 
is the case with many consumer protection and environmental 
protection statutes.30 Third, standing could be found where a 
statute does not specifically provide for standing, but standing 
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can be implied from the statutory scheme.31 Forth, standing 
could be based on circumstances where the court in its discre-
tion determines that “the litigant had a special injury or right, 
or substantial interest that will be detrimentally affected in a 
manner different from the citizenry at large.”32

Starting in 2001 with Lee v Macomb County Board of Com-
missioners,33 the “majority of four” began the process of disman-
tling Michigan’s traditional, prudential approach to standing. 
In a series of rulings,34 the majority first held that standing in 
Michigan was a constitutional issue subject to the same “injury-
in-fact” requirements as exist under Article III federal courts. 

35 This approach was created out of whole cloth as prior to Lee 
standing had never been treated as a constitutional issue by the 
Michigan courts.36 The Court expanded on Lee in National 
Wildlife Federation v. Cleveland Cliffs Iron Co,37http://www.
westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=5
95&FindType=Y&SerialNum=2004811445 where it offered 
its opinion in extended dicta that the legislature did not have 
the power to enact statutes bestowing standing on anyone who 
failed to suffer an “injury-in-fact.”38 The Court then gave effect 
to this opinion in Rohde v. Ann Arbor Public Schools39 by holding 
a statute which authorized “any person” paying taxes to sue a 
governmental unit40 unconstitutional to the extent the statute 
permitted individuals who had not suffered an “injury-in-fact” 
to sue.41 Finally, the Court solidified this approach by finding 
the standing provision of the Michigan Environmental Protec-
tion Act42 unconstitutional where it would permit “any person” 
without an “injury-in-fact” to sue to protect the environment.43

With this series of decisions the “majority of four” ended 
the ability of individuals or interest groups lacking an “injury-
in-fact” to act as private attorneys general44 to assist in protecting 
consumers or the environment. Perhaps more importantly, the 
Court eliminated the power of the legislature to enact statutes 
that would bestow standing on anyone having failed to suffer 
an “injury-in-fact.”45 The other three justices were resolute in 
their belief that the “majority of four” had overstepped. Their 
dissents and concurrences indicated their intent to remedy this 
significant error once the opportunity presented itself. That 
opportunity came after the 2008 election. 

Once Justice Taylor was defeated and Justice Hathaway 
elected in the 2008 election, a more liberal majority took control 
of the Court. As courts can not make decisions without a case 
before them, the new majority had to wait for a standing case 
to show up before it could reverse what the “majority of four” 
had done to standing. It did not have to wait long. The case 
presenting the issue was Lansing Schools Education Association 
v. Lansing Board of Education.46Although Justice Cavanagh’s 
majority opinion engages in an extensive stare decisis analysis,47 

the new majority had no problem in reversing the entire line of 
Lee cases, some of which were only a few years old in order to 
return standing in Michigan to its pre-Lee status.48 The three 
remaining conservative justices were just as adamant about the 
new majority failing to follow stare decisis as was the argument 
of the more liberal justices when the “majority of four” was at the 
helm.49 Over time, these disagreements on the application of stare 
decisis became quite vitriolic. Rather than one side or the other 
returning to the steadying influence of stare decisis, “tit for tat” 
reversals seemed to have become the rule rather than the excep-
tion.  A statutory interpretation example will be discussed next.

Law created by Statutory Interpretation—“Serious Impairment of 
a Body Function”

The principal benefit of no-fault automobile insurance is 
that individuals injured in automobile accidents may recover 
for their economic losses, i.e. medical expenses, without regard 
to whether they or anyone else were at fault. The trade-off for 
that benefit is a limitation of ability of injured parties to sue 
for non-economic losses, i.e. pain and suffering. The limitation 
provided by the Michigan legislature states that:

[a] person remains subject to tort liability for 
noneconomic loss caused by his or her ownership, 
maintenance, or use of a motor vehicle only if 
the injured person has suffered death, serious 
impairment of body function, or permanent serious 
disfigurement.50

As “death” is clear and “permanent serious disfigurement” 
is relatively easy to define, the major problem in interpreting 
this language is in the meaning of “serious impairment of a 
body function.” Prior to the “majority of four” tackling that 
issue, there had been several Supreme Court cases attempting 
to define the term,51 and, in 1995, the legislature amended the 
No-Fault Act52 to give further guidance. The legislature defined 
serious impairment of a body function as “an objectively mani-
fested impairment of an important body function that affects 
the person’s general ability to lead his or her normal life.”53 The 
legislature also provided that the issue of  whether a “serious 
impairment of body function” has occurred is a question of law 
for the court to decide unless there is a factual dispute regarding 
the nature and extent of the injury and that dispute is relevant 
to deciding whether the standard has been met.54

The “majority of four” took on the “serious impairment of 
a body function” issue in Kreiner v. Fischer.55 In analyzing the 
statute it found three prongs to the legislative test: the impair-
ment must (1) be “objectively manifested,” (2) involve “an 
important body function,” and (3) affect “the person’s general 

Stare Decisis
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ability to lead his or her normal life.” As to the “objectively 
manifested” requirement, the Kreiner Court stated that “[s]
ubjective complaints that are not medically documented are 
insufficient.”56  Thus, the Court appeared to have set up a re-
quirement of medical documentation. With regard to “impor-
tant body function,” the Court only said that it is “insufficient 
if the impairment is of an unimportant body function” and 
added “it is also insufficient if an important body function has 
been injured but not impaired.”57 The Court concluded the 
meaning of affecting “the person’s general ability to lead his or 
her normal life” required this analysis:

“…the effect of the impairment on the course of a 
plaintiff’s entire normal life must be considered,” 
and if “the course or trajectory of the plaintiff’s 
normal life has not been affected, then the plaintiff’s 
‘general ability’ to lead his normal life has not been 
affected....”58

This latter interpretation, by creating a test requiring that 
the impairment must affect the injured person’s entire life and 
endure for his or her entire remaining life, made it much more 
difficult for plaintiffs to show a “serious impairment of a body 
function.” After Kreiner, in those cases where the plaintiff’s 
injuries were not in dispute, making the issue a question of law 
for the trial court to decide, most cases were dismissed. 

Again, we have the 2008 election and the change in the 
Court’s majority. The new majority took the opportunity to 
review Kreiner in McCormick v. Carrier.59 It overruled Kreiner 
“because it departed from the plain language” of the statute.60 
The Court found the prior majority’s requirement that a serious 
impairment be medically documented to meet the “objectively 
manifested” prong too restrictive. Instead, the Court held that 
a requirement that “medical testimony will generally be required 
to establish impairment” was more consistent with the statutory 
language.61 The major concern of the McCormick Court was 
with the Kreiner Court’s analysis of the third prong—“affects 
the person’s general ability to lead his or her normal life.”

The McCormick Court disagreed with the prior majority’s 
interpretation of most of the statutory words;62 however, its ma-
jor complaint was the Kreiner Court’s insertion of words into the 
statute that are not contained in the statutory language—those 
words being “entire” and “trajectory.”63 The McCormick Court 
specifically rejected the Kreiner proposition that the impairment 
must affect the injured party’s entire life over the trajectory of 
the remainder of his life. The Court stated:

Therefore, the plain text of the statute and 
these definitions demonstrate that the common 
understanding of to “affect the person’s ability to lead 
his or her normal life” is to have an influence on some 
of the person’s capacity to live in his or her normal 
manner of living.64

Under the new majority’s interpretation, there is no re-
quirement of permanency and any serious impairment analysis 
must be conducted on a case-by-case basis.65 As stated by the 
Court: “What is important to one is not important to all; a 
brief impairment may be devastating whereas a near permanent 
impairment may have little effect.”

In reversing Kreiner, Justice Cavanagh engaged in a stare 
decisis analysis pursuant to which he attempted to demonstrate 
his fidelity to the principle.66 This encouraged a dissent by the 
three conservative justices, written by Justice Markman, where 
it was extensively argued that the new majority had abandoned 
stare decisis and the prior majority was the true advocate of 
respect for precedent.67 In essence, each side accused the other 
of being hypocrites on the issue.68 With both sides expressing 
diametrically opposed views on the other’s commitment to 
stare decisis, is there a chance the Michigan Supreme Court 
will again contribute to, in Chief Justice Roberts’ words, “the 
actual and perceived integrity of the judicial process”? The an-
swer is:  probably not. The reasons for this negative view will 
be discussed next.

Can Stare Decisis be restored to the Michigan Supreme 
Court?

For stare decisis to flourish in a judicial system it requires 
respect for the Court’s past decisions, intellectual openness, 
and moderation. Over the last dozen years or so, the Michigan 
Supreme Court has been lacking these attributes.  As stated 
by the Honorable Christopher P. Yates, circuit court judge in 
Kent County:

   At the end of the day, stare decisis means only 
as much, or as little, as the current leaders of our 
judiciary believe it merits. The true appeal of stare 
decisis is not consistency for its own sake. Instead, 
stare decisis should hold sway in most circumstances 
out of profound respect for all of the justices, past 
and present, who pledged and exhibited fidelity to the 
State of Michigan and its constitution. Stare decisis 
impels our Michigan Supreme Court to draw upon 
the collective wisdom of every justice who has served 
the State of Michigan on its highest court. Surely there 
is much to learn from those who have gone before, 
and there is much to be said for a jurisprudence that 
venerates their logic and their judgments.69

Currently, whenever either majority is in power, stare decisis 
is given little or no merit except in the words of the justices who 
then refuse to follow the principle in practice. One culprit is 
the polarization of our society in general.
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Over the last three decades, American politics have become 
dramatically polarized.70 It was inevitable that a similar polar-
ization would find its way into the Michigan Supreme Court. 
Unlike the federal system where the “advice and consent” of 
the Senate acts as a barrier to the appointment of judges with 
extreme ideological views,71 no similar impediment applies to 
judicial appointments by a Michigan governor. Governors, 
then, are relatively free to appoint justices that may represent 
a view more toward the end rather than the middle of the po-
litical spectrum.72 Barring very unusual circumstances like the 
2008 Taylor-Hathaway race,73 “non-partisan” Supreme Court 
elections are generally won on the basis of which side throws 
the most money at electing its preferred candidate.74 Again, the 
candidates selected to run generally harbor views consistent with 
their political supporters who are unlikely to hold moderate 
political positions.

Once a Supreme Court majority becomes, or is perceived by 
the minority to have become, more “true believers” than impar-
tial jurists, the minority justices will likely move in the opposite 
direction fostering polarization over cooperation.75 As part of 
its 38 reversals, the “majority of four” abandoned the theory 
of legislative acquiescence, established “badly reasoned” as a 
principal criterion for overruling precedent, and advocated that 
it was the Court’s duty to overrule incorrectly decided statutory 
interpretations. This perceived dismissal of “profound respect” 
for prior decisions coupled with the “majority of four’s” absolute 
belief in the wisdom of its decisions left the minority—later to 
become part of the majority—with a difficult choice. 

As with the rules of war where both sides agree to refrain 
from using a particular weapon, once one side believes the other 
side has violated the agreement and used the offending weapon, 
it can either itself use the weapon or take a chance of losing the 
war by failing to use it. Stare decisis is the agreement by both 
sides to reign in their own egos and show respect for past deci-
sions with which they might differ. Once the new more liberal 
majority took power, it could either itself abandon stare decisis 
or return the principle to its proper application and risk that 
the law would be forever skewed in a conservative direction. 
The new liberal majority took the former course, and there is 
every reason to believe that the current conservative majority 
will follow in the footsteps of the “majority of four.” Until some 
moderating influence finds its way onto the Michigan Supreme 
Court—a Sandra Day O’Connor as a moderate conservative 
or an early John Paul Stevens as a moderate progressive—there 
is virtually no chance that stare decisis can be restored to the 
Michigan Supreme Court.

Conclusion

Stare decisis is the principle that has in the past kept the 
Michigan Supreme Court from becoming overly politicized. 
The principle involves a commitment by Supreme Court justices 
to give respect to the Court’s prior decisions and refrain from 
overruling them absent special circumstances even if the current 
justices might have decided those cases differently. Stare decisis 
promotes a measured development of the law and confidence 
in the judicial process. During the period of 1999 through 
2008, the conservative majority of the Michigan Supreme 
Court reversed some 38 prior decisions, while during the prior 
10-year period only 8 cases were overruled. The vast majority 
of these reversals benefited business in civil cases by making it 
more difficult for individuals to sue and benefited prosecutors 
in criminal cases. This significant increase in a disregard for stare 
decisis coupled with an appearance of ideological motivations 
for its decisions resulted in the Michigan Supreme Court’s be-
ing rated as the worst state supreme court in the United States. 

When a more liberal majority took control of the Court 
after the 2008 election, rather than returning to stare decisis it 
continued to ignore the rule in practice by reversing a number 
of cases decided by the “majority of four,” most likely with the 
intent of undoing what it perceived as overreaching by prior 
majority. Since the 2010 election, the Court again has a con-
servative majority with every indication that it will follow the 
stare decisis model established by the “majority of four.” Both 
sides of the stare decisis argument believe that they are the ones 
that are showing fealty to the principle and that the other side 
is not only wrong but intellectually dishonest. Egos are in high 
gear with each side taking matters personally. Compromise, as 
is the case with politics in general these days, has been rede-
fined as capitulation. Given this state of affairs, there is little 
likelihood that stare decisis can be returned to the Michigan 
Supreme Court anytime in the foreseeable future. Someday, 
hopefully, a moderating force will become part the Court and 
assist the Court in moving toward the rebirth of stare decisis. 
Unfortunately, until then the Michigan Supreme Court will 
remain more a political than judicial institution.  

Endnotes
1 For example, the Michigan Republican Party supported 

Justice Robert Young and Judge Mary Beth Kelly in the 2010 
Michigan election. See “Young and Kelly:  Fair and Qualified,” 
Michigan Republican Party,  http://www.migop.org/index.
php/details/news/young-and-kelly-fair-and-qualified. (Last 
visited February 12, 2011). 

2 Sometimes justices turn out to have a different judicial 
philosophy from the presidents that appointed them. One 
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primary example is Chief Justice Earl Warren appointed by 
President Eisenhower. Earl Warren is viewed as one of the 
more liberal Supreme Court justices, and there was a time 
when “Impeach Earl Warren” signs dotted the landscape 
in many of the more conservative areas of the country. 
See “Impeach Earl Warren,” The Swamp, http://www.
swamppolitics.com/news/politics/blog/2006/09/impeach_
earl_warren.html. (Last visited February 12, 2011).  Another 
example is Justice John Paul Stevens, appointed by President 
George H.W. Bush, who before his retirement became the 
leader of the Supreme Court liberals. See Justice John Paul 
Stevens Announces His Retirement from Supreme Court, The 
Washington Post, http://www.washingtonpost.com/wp-dyn/
content/article/2010/04/09/AR2010040902312.html. (Last 
visited February 12, 2011).

3 Stare decisis maintains stability and continuity in the judicial 
system in a second way. Under this principle, lower courts are 
required to follow the decisions of higher courts whether they 
agree with them or not. In Michigan, the need for stability 
was taken one step further by the Supreme Court in a 1991 
Administrative Order which requires each of the Courts of 
Appeals—all at the same level—to follow the first Court of 
Appeals decision on a particular issue entered after the effective 
date of the Administrative Order. 

4 Justice Weaver stated to refer to the conservative majority as 
the “majority of four” in quotes as early as 2007. See, e.g., 
People v Parsons, --- Mich ---, 728 NW2d 62, 63 (2007).

5 See Robert A. Sedler, The Michigan Supreme Court, Stare 
Decisis, and Overruling the Overrulings, 55 Wayne L.Rev.1911, 
1944 (2009).  

6 Id. 

 By my count, in the period from 1999 to 2008, the Michigan 
Supreme Court overruled thirty-four decisions on ideological 
grounds. In these cases, a Court majority used its power 
to overrule decisions to bring about results that favored 
defendants in civil cases and prosecutors in criminal ones. I 
believe this record of overrulings on ideological grounds by 
one state court in a limited time frame is truly extraordinary 
and likely unmatched by any other state court. . . My research 
has disclosed only eight overrulings of prior decisions during 
the period from 1989 to 1998.

7 Id.

8 See http://record-eagle.com/2008election/x75062984/GOPs-
Taylor-loses-high-court-bid (last visited Feburary 22, 2011). 

9 See, e.g., McCormick v Carrier, 487 Mich 180 (2010), 
overruling Kreiner v. Fischer, 471 Mich. 109 (2004) and 
Netter v. Bowman, 272 Mich.App. 289 (2006), on the issue 
of what has to be shown to establish a serious impairment 
of a bodily function; Lansing Schools Educ Ass’n v Lansing Bd 
of Educ, 487 Mich 349 (2010), overruling the line of cases 
rendered by the “majority of four” on standing; Univ of Mich 
Regents v Titan Ins Co, 487 Mich 289 (2010), overruling 
Cameron v. Auto Club Ins. Ass’n, 476 Mich. 55 (2006) and 
Liptow v State Farm Mut Auto Ins Co, 272 Mich.App. 544 
(2007),  on the interaction of MCL 600.5821 regarding the 

statute of limitations on the state’s right to sue and MCL 
500.3145 on the availability of damages incurred prior to one 
year from the filing of such suits; and Bezeau v Palace Sports 
& Entertainment, Inc, 487 Mich. 455 (2010), overruling 
Karaczewski v Farbman Stein & Co, 478 Mich. 28 (2007) to 
the extent that Karaczewski gave retrospective application to 
its ruling that under the Workers’ Disability Compensation 
Act, a claim raised by an employee who was not a resident 
of Michigan at the time of the injury was not subject to the 
jurisdiction of the Workers’ Compensation Agency.

10 In the 2010 election Justice Davis, who was appointed 
by Governor Granholm after Justice Weaver resigned (see 
http://www.annarbor.com/elections/granholm-names-
alton-thomas-davis-to-michigan-supreme-court, last 
visited on January 10, 2011) was defeated, Justice Young 
was reelected, and Judge Mary Beth Kelly, a Republican, 
was elected. See http://detnews.com/article/20101103/
POLITICS02/11030375/GOP-regains-control-of-Supreme-
Court (last visited on December 28, 2010.) After the election, 
Justice Corrigan agreed to resign on January 14, 2011 to 
accept her appointment by the newly elected Republican 
Governor Rick Snyder to head the Michigan Department 
of Human Services. See, http://www.mlive.com/politics/
index.ssf/2011/01/gov_rick_snyder_to_make_quick.html 
(last visited on January 10, 2010). On January 10, 2011, 
Governor Snyder appointed Court of Appeals Judge Brian 
Zahra to the vacancy created by Justice Corrigan’s resignation. 
See http://www.lansingstatejournal.com/article/20110110/
NEWS04/101100329/-1/RSS13 (last visited on January 10, 
2011).

11 As stated by The Honorable Christopher P. Yates in his article 
Stare Decisis: Charting a Course in the Michigan Supreme Court 
of 2009, 25 T.M. Cooley L. Rev. 463 at 473(2008): “At the 
end of the day, stare decisis means only as much, or as little, as 
the current leaders of our judiciary believe it merits.” 

12 130 S.Ct. 876 (2010).

13 Id at 920 (citations omitted). 

14 Austin v. Michigan Chamber of Commerce, 494 U.S. 652 
(1990), upholding a Michigan statute which limited corporate 
political contributions.

15 McConnell v. Federal Election Com’n, 540 U.S. 93 (2003), 
upholding a number of the provisions of the Bipartisan 
Campaign Reform Act limiting corporate political 
contributions.

16 See Stephen J. Choi, Mitu Gulati, and Eric A. Posner, 
WHICH STATES HAVE THE BEST (AND WORST) HIGH 
COURTS?, The Univeristy of Chicago Law School, May 2008, 
available at http://www.law.uchicago.edu/files/files/405.pdf. 
(last visited February 24, 2011). 

17  See Yates, supra n. 11 at 468.

18  Dolph v. Norton, 158 Mich. 417, 123 N.W. 13 (1909). “It 
is evident that the point received careful attention, and, this 
being so, I am not prepared to overrule the decision, although 
I did not at the time assent to it.” Id at 423.
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19  Hilt v. Weber, 252 Mich. 198, 223, 233 N.W. 159 (1930).

20  See Yates, supra n. 11 at 469.

21  See Dean v. Chrysler Corp., 434 Mich. 655, 665, 455 N.W.2d 
699 (1990).

22  462 Mich. 439, 613 N.W.2d 307 (2000).

23  Quoting Donajkowski v. Alpena Power Co., 460 Mich. 243, 
261, 596 N.W.2d 574 (1999), the Court stated:

  If it has not been clear in our previous decisions, we wish 
to make it clear now: “legislative acquiescence” is a highly 
disfavored doctrine of statutory construction; sound principles 
of statutory construction require that Michigan courts 
determine the legislature’s intent from its words, not from its 
silence. 462 Mich. at 466.

24  Id at 464.

25  See Sedler, supra n. xxx at 931. In her concurring opinion 
in Robinson, Justice Corrigan argued that it was the Court’s 
constitutional duty to reverse prior wrongly decided statutory 
interpretations. Her argument was that since the prior Court’s 
interpretation was incorrect, that Court had usurped the 
legislature’s function. 426 Mich at 473-474. 

26  See Detroit Fire Fighters Ass’n, 449 Mich 629, 633 (1995).

27  See Lansing Schools Educ Asso’n v Lansing Bd of Educ, 487 
Mich 349, ---- (2010). 

28  Id at --- “Standing was a prudential limit, which is to say that 
the court’s decision to invoke it was  ‘one of discretion and not 
of law.’”  Citing People ex rel. Ayres v. Bd. of State Auditors, 42 
Mich. 422, 429 (1880).

29  M.C.R. 2.605. See, e.g., House Speaker v. Governor, 443 Mich. 
560, 572-573 (1993) and Sloan v. Madison Hts., 425 Mich. 
288, 294-295, 389 N.W.2d 418 (1986)

30  See, e.g., M.C.L. § 324.1701 of The Natural Resources and 
Environmental Protection Act, M.C.L. § 324.1701, et seq.; 
MCL § 324.12115 of the Hazard Waste Management Act, 
MCL § 324.11101, et.seq.;  M.C.L. 445.911 of the Michigan 
Consumer Protection Act, M.C.L. § 445.901, et seq.; and 
M.C.L. § 445.360 of the Pricing and Advertising Act, M.C.L. 
§ 445.351, et seq.  

31  See Romulus City Treasurer v Wayne County Drain Comm’r, 
413 Mich. 728, 741 (1982). [W]hile standing was not 
expressly granted by statute,. . .standing was implied by the 
duties and obligations that were expressly stated.”

32  487 Mich at ----.

33  464 Mich 726 (2001).

34  Lee v. Macomb Co. Bd. of Comm’rs, 464 Mich 726 (2001);  
Nat’l Wildlife Federation v. Cleveland Cliffs Iron Co, 471 Mich 
608 (2004); Associated Builders & Contractors v. Director of 
Consumer & Industry Services, 472 Mich. 117 (2005); Mich. 

Chiropractic Council v. Comm’r of the Office of Fin & Ins. Servs, 
475 Mich. 363 (2006); Rohde v. Ann Arbor Pub Sch, 479 
Mich. 336 (2007); and Mich Citizens for Water Conservation v. 
Nestle Waters North America Inc, 479 Mich 280 (2007).

35  The Lee Court, at p. 739, set out this new constitutional 
standing requirement as follows:

 First, the plaintiff must have suffered an “injury in fact”—an 
invasion of a legally protected interest which is (a) concrete 
and particularized, and (b) “actual or imminent,” not 
“conjectural” or “hypothetical.” Second, there must be a causal 
connection between the injury and the conduct complained 
of--the injury has to be “fairly ... trace[able] to the challenged 
action of the defendant, and not ... th[e] result [of ] the 
independent action of some third party not before the court.” 
Third, it must be “likely,” as opposed to merely “speculative,” 
that the injury will be “redressed by a favorable decision.”

36  See, e.g., House Speaker v. State Administrative Bd., 441 Mich. 
547, 559, n. 20 (1993) wherein the Court stated that “this 
Court is not bound to follow federal cases regarding standing.”   

37  471 Mich. 608 (2004).

38  Id at 612-628.

39  479 Mich. 336 (2007). 

40  M.C.L. § 129.61

41  See Rohde at 355:  “[W]e conclude. . .this statute is 
unconstitutional to the extent that it purports to confer 
standing on taxpayers who have not satisfied the Lee/Cleveland 
Cliffs standing requirements.” 

42  M.C.L.  § 324.1701.

43  See Mich. Citizens for Water Conservation v. Nestle Waters 
North America Inc., 479 Mich. 280 (2007).

44  

45  See Nat’l Wildlife Federation v. Cleveland Cliffs Iron Co, 471 
Mich 608, 654 (2004) (WEAVER, J., concurring):

 While pretending to limit its “judicial power,” the majority’s 
application of Lee’s judicial standing test in this case actually 
expands the power of the judiciary at the expense of the 
Legislature by undermining the Legislature’s constitutional 
authority to enact laws.... 

46  487 Mich 349 (2010).

47  Id at 366-372.

48  The Court’s opinion began by overruling the Lee line of cases 
and returning standing in Michigan to its pre-Lee status:

 We hold that the standing doctrine adopted in Lee v. Macomb 
Co. Bd. of Comm’rs, 464 Mich. 726, 629 N.W.2d 900 (2001), 
and extended in later cases, such as Nat’l Wildlife Federation 
v. Cleveland Cliffs Iron Co., 471 Mich. 608, 684 N.W.2d 800 
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(2004), lacks a basis in the Michigan Constitution and is 
inconsistent with Michigan’s historical approach to standing. 
Therefore, we overrule Lee and its progeny and hold that 
Michigan standing jurisprudence should be restored to a 
limited, prudential approach that is consistent with Michigan’s 
longstanding historical approach to standing. Id at 352-353.

49  Id at 439-454.

50  M.C.L. § 500.3135(1).

51  See DiFranco v. Pickard, 427 Mich. 32 (1986) and Cassidy v. 
McGovern, 415 Mich. 483 (1982). 

52  M.C.L. § 500.3101 et seq.

53  M.C.L. § 500.3135(7).

54  M.C.L. § 500.3135(2)(a).

55  471 Mich. 109 (2004).

56  Id at 132.

57  Id.

58  Id at 131. The Court went on to suggest a number of factors 
that could be considered to compare the pre and post lifestyle 
of the injured plaintiff. These included:  the nature and extent 
of the impairment; the type and length of treatment required; 
the duration of the impairment; the extent of any residual 
impairment; and the prognosis for eventual recovery. Id at 
133.

59  487 Mich. 180 (2010).

60  Id at 184.

61  Id at 198.

62  Id at 203-205.

63  Id at 205-207.

64  Id at 202.

65  Id. At 215-216. “The legislature recognized that what is 
important to one is not important to all[;] a brief impairment 
may be devastating, whereas a near permanent impairment 
may have little effect.”

66  Id at 209-214.

67  Id at 262-279.

68  See, e.g., Id at 274-279,  Section 4 of Justice Markman’s 
dissent entitled  Hypocricy and Stare Decisis.  

69  See Yates, supra n. 11 at 474.

70  See Nolan McCarty, Keith T. Poole, and Howard Rosenthal, 
Polarized America: The Dance of Ideology and Unequal Riches, 
http://polarizedamerica.com (last vistited Feburary 24, 2011). 

71  A Senate minority can filibuster judicial appointments or 
simply keep then from coming to a vote. See The American 
Prospect, The Vacancy Crisis, http://www.prospect.org/cs/
articles?article=the_vacancy_crisis# (last visited March 3, 
2011).

72  One exception may have been the appointment of Justice 
Alton Davis by Governor Granholm as that appointment was 
part of a bargain with retiring Justice Weaver, a Republican. 
See MLive.com, Granholm’s Supreme Court appointee following 
Justice Elizabeth Weaver’s surprise resignation changes dynamics 
of court and fall election, http://www.mlive.com/politics/index.
ssf/2010/08/granholms_supreme_court_appoin.html.  In 
the long run, Justice Davis might have become a moderately 
progressive influence on the Court, but his tenure was so short 
there is no way of knowing how that would have worked out. 

August 27, 2010. (last visited February 24, 2011).

73  See Freep.com, Hathaway pulls off upset in Michigan Supreme 
Court race, Nov. 5, 2008 (last visited February 24, 2011). 

74  See The Oakland Press, Report: Michigan among top 
states for Supreme Court election spending, http://www.
theoaklandpress.com/articles/2010/08/22/news/politics/
doc4c71c6fbc56f0063051086.txt?viewmode=2 (last visited 
February 24, 2011).

75  For example, Republican Justice Weaver departed from her 
fellow Republicans in the “majority of four” feeling they had 
gone astray. See Mlive, supra n. 70.
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http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1983109407
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000043&DocName=MIST500.3101&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000043&DocName=MIST500.3101&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000043&DocName=MIST500.3135&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000043&DocName=MIST500.3135&FindType=L
http://mitpress.mit.edu/catalog/item/default.asp?ttype=2&tid=10873
http://www.mlive.com/politics/index.ssf/2010/08/granholms_supreme_court_appoin.html
http://www.mlive.com/politics/index.ssf/2010/08/granholms_supreme_court_appoin.html
http://www.theoaklandpress.com/articles/2010/08/22/news/politics/doc4c71c6fbc56f0063051086.txt?viewmode=2
http://www.theoaklandpress.com/articles/2010/08/22/news/politics/doc4c71c6fbc56f0063051086.txt?viewmode=2
http://www.theoaklandpress.com/articles/2010/08/22/news/politics/doc4c71c6fbc56f0063051086.txt?viewmode=2
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Morning Session
9:00 a.m.–12:15 p.m. Defending Consumer Debt Collection Cases

• Key cases, court rules and statutes
• Does the creditor have standing?
• Evidentiary consideration: Can the creditor prove  case?
• Discovery tips
• Settlement consideration—minimizing tax consequences and impact on client’s credit

       Adam G. Taub, Consumer Law Group PLC, Southfield, Michigan

9:45 a.m.–10:15 a.m. State and Federal Fair Debt Collection Practices Act Claims
• Who’s covered by FDCPA and state statutes?
• Required notices and prohibited conduct
• Liability of debt buyers and collection attorneys
• Applying the FDCPA to foreclosures and repossessions
• Damages (actual and statutory) and fee awards

       Frederick L. Miller, UAW Legal Services Plans, Detroit, Michigan

10:15 a.m.–10:30 a.m.  Break

10:30 a.m.–11:00 a.m. Consumer Class Actions
• What types of consumer cases are best suited to class actions
• Which forum—state or federal?
• Key cases, court rules, and statutes you must know
• Fee arrangements and other ethical considerations
• Class representatives and class counsel
• Settlement negotiations and procedures

       Lynn H. Shecter, Roy Shecter & Vocht, Birmingham, Michigan

11:00 a.m.–11:30 a.m. Auto Fraud
• Dealing with the rebuilt wreck
• Title washing: How to identify it, and how to deal with it

   Terry J. Adler, Terry J. Adler PLLC, Grand Blanc, Michigan

11:30 a.m.–12:00 p.m. Fee-Shifting in Consumer Law Cases
• Key fee shifting statutes and case law
• Drafting retainer agreements in fee shifting cases
• The impact of Smith v Khoury and how to maximize your fee recovery
• Dealing with common issues in fee-shifting cases, such as proportionality arguments,   
 multiple-count complaints, settlement offers
• Sample language and documents

       Dani K. Liblang, The Liblang Law Firm, P.C., Birmingham, Michigan

Consumer Law Essentials

Thursday, October 6, 2011
The Inn at St. John’s, Plymouth

Course Schedule

Watch for additional details and registration information

Consum
er Law Essentials
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	 Issues:		 	Foreclosure; Retroactivity of Residential Funding Co. v. Saurman; Hyde v. University of MI Bd. of Regents; 
McNeel v. Farm Bureau Ins.; Full or limited retroactivity; Stein v. Southeastern MI Family Planning 
Project, Inc.; Whether Saurman established a new principle of law; Rowland v. Washtenaw Cnty. Rd. 
Comm’n; Case law limiting the application of Saurman; Requirement that a mortgagor challenge the 
validity of a foreclosure by advertisement “promptly and without delay”; White v. Burkhardt; Fox v. 
Jacobs; Rule that the validity of a foreclosure by advertisement cannot be challenged after the property is 
sold to a bona fide purchaser; Hogan v. Hester Inv. Co.

		 Court:		 Michigan Court of Appeals (Published)
		 Case	Name:		 Richard v. Schneiderman & Sherman, P.C.
	e-Journal	Number:  49606
		 Judge(s):  Per Curiam – Borrello, Meter, and Shapiro 
 
The Court held that Saurman should be given full retroactive effect. Further, since the plaintiff filed his claim 
challenging the foreclosure by advertisement during the redemption period and there was no evidence of a bona 
fide purchaser, he was entitled to relief under Saurman. Thus, the Court reversed the trial court’s order granting the 
defendants summary disposition vacated the foreclosure proceeding, and remanded the case for further proceedings. The 
case arose from plaintiff’s efforts to challenge the foreclosure and sale of his property. He purchased the property in part via a 
loan that was secured by a mortgage with defendant—MERS, as nominee of the lender. Later, defendant—Schneiderman & 
Sherman acting as defendant—GMAC Mortgage’s agent mailed plaintiff a notice stating that his mortgage was in default and 
informing him of his rights. MERS began non-judicial foreclosure by advertisement and purchased the property at the sheriff’s 
sale. Plaintiff sued during the redemption period, alleging, inter alia, that MERS did not hold any rights to the debt. The 
Court concluded that while many of his claims lacked merit, it was “clear that the sheriff’s sale was invalid because, although 
MERS was only a mortgagee, MERS foreclosed on plaintiff’s property utilizing non-judicial foreclosure by advertisement.” The 
Court held in Saurman that MERS is not entitled to use foreclosure by advertisement where it does not own the underlying 
note. Since application of Saurman was dispositive, the Court had to determine whether Saurman was retroactive and if so, 
whether it had full or limited retroactivity. The general rule is that judicial decisions are given complete retroactive effect. It 
was clear that the holding in Saurman had been given at least limited retroactivity. Cases “given limited retroactivity apply 
‘in pending cases where the issue had been raised and preserved,’” while cases given full retroactivity “apply to all cases then 
pending.” The distinction made a difference because plaintiff did not specifically raise and preserve the issue of whether MERS 
had the authority to foreclose by advertisement. Thus, Saurman only applied if it was given full retroactivity. The threshold 
issue was whether Saurman clearly established a new principle of law. The Court in Saurman interpreted MCL 600.3204(1)
(d). There was no existing case law and thus, “it did not overrule any law or reconstrue a statute.” The Court concluded that the 
decision in Saurman was not tantamount to a new rule of law and should be given full retroactive effect. The Court noted that 
“given the unique nature of foreclosure by advertisement,” longstanding case law exists limiting the application of Saurman. 
The Michigan Supreme Court has held that “a mortgagor must challenge the validity of a foreclosure by advertisement 
promptly and without delay.” The Supreme Court also held in Hogan that the validity of a foreclosure by advertisement cannot 
be challenged after the property is sold to a bona fide purchaser. “Thus, Saurman does not apply in an action to recover title or 
possession of property if the mortgagor failed to challenge the foreclosure by advertisement during the redemption period or 
any proceedings seeking an order of eviction, or if the foreclosed property has been sold to a bona fide purchaser.” 

A Recent Decision



First Class
Presorted

U.S. Postage PAID
Lansing, MI
Permit # 191

Consumer Law Section Election Notice
2011 Annual Meeting Officer and Council Election

Elections	for	the	Consumer	Law	Section	Council	will	be	held	September	15,	2011	at	the	Annual	Meeting	held	at	
the	State	Bar	of	Michigan	Annual	Meeting.

State Bar of Michigan

Michael Franck Building
306 Townsend Street
Lansing, MI 48933-2012

Nominees for Officers
Chair: Jeffrey Allen Hank
Chair-elect: Mike Nelson
Secretary: Stuart Sandweiss
Treasurer:  Lynn Shecter

Additional nominations for officers may be made at 
the meeting.

Section Council Nominees

Four section council seats will also be filled by 
elections at the Annual Meeting.  

Term Expiring 2011: W. Josh Ard 

Term Expiring 2014: Lawrence J. Lacey
   Lorray Brown
   Adam G. Taub
   Rex C. Anderson

Additional nominations may be made from the floor.

Bio	for	Rex	C.	Anderson,	Law	Offices	of	Rex	C.	
Anderson

My practice has been limited to representing consumers 
and injured persons in the State of Michigan since 1991. 
My trial practice includes litigation in state, federal, and 
bankruptcy courts.  Approximately 3/4 of my practice is 
devoted to litigation involving the FDCPA, MCPA, MOC, and 
bankruptcy stay and discharge violations. The remainder 
of my time is spent representing auto accident victims. 
I am also spending more time in assisting consumers 
in credit card collection defense.  I’m an active member 
of the Michigan Association of Justice (formerly MTLA), 
NACA, NACBA.  I would like to give some of my time to 
hopefully make a difference in preserving the rights of 
Michigan consumers.
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