
Michigan consumer law may be on the ropes, 
but many consumer problems can be turned 

into successful federal cases if you know the 
federal consumer statutes. That’s the theme of 
the Consumer Law Section’s Annual Meeting 
presentations this year.

Virginia consumer law expert Leonard Bennett 
will keynote the session. Bennett was counsel for the 
plaintiff in Johnson v MBNA, a recent Fourth Circuit 
decision that set the standard for holding creditors 
liable for failing to correct misinformation provided 
to credit reporting agencies. Bennett is in private 
practice, focused exclusively on consumer rights. 
He has been a speaker at national consumer law con-
ferences and bar association and CLE programs in 
several states, and testifi ed before a Congressional 
committee on credit reporting issues.

Also speaking on spotting federal issues in typi-
cal auto cases and other consumer problems will be 
Ian Lyngklip, this year’s Frank J. Kelley Consumer 
Advocacy award winner.

In addition to the federal law review, the fate of 
the Michigan Consumer Protection Act will be dis-
cussed. Ed Bladen, called the father of the MCPA 
for his work in the creation of this landmark law, 
will recap the devastation caused by Smith v Globe 
and subsequent decisions limiting the application 
of the MCPA, and look at ways to build support 
for a legislative fi x.
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Consumer Law Section is nearing its tenth anniversary. We were established 
with the stated goals of educating the bench, bar, and public on consumer issues, 
providing advice to legislators on consumer issues, and otherwise assisting in the 
effective practice of consumer law. 

During the past year we have taken numerous steps toward those goals. 
We are enhancing our online presence. We are working toward creating an 
online database of consumer lawyers, indexed by specialty and geographic 
area, to make it easier for members of the public to fi nd attorneys who have 
the appropriate interest and experience to help with the public’s consumer law 
needs. Lawyers could also access the database to make appropriate referrals. 
We have also taken the fi rst steps toward creating an online reference library 
of briefs and articles on Michigan consumer law issues to help further our 
goal of educating the bench and bar.

Legislatively, we have taken steps to educate key lawmakers regarding 
the problems with Smith v. Globe, a case that expands the exceptions to the 
consumer protection act to the point of making the act powerless to stop even 
clear wrongdoing. Although a bill was introduced in the Michigan legislature 
to fi x the problem, that bill creates its own problems and is unlikely to pass 
in its current form. We are working on our own bill to help create a palat-
able fi x to the problems created by Smith v. Globe. We are also seeking to 
reach out to other groups with similar interests and to the public in general. 
To help us more effectively communicate to the public, we will be learning 
more about the media by participating in the seminar being held by the Law 
and Media Committee at the State Bar of Michigan’s Annual Meeting. We 
also will be awarding our annual Frank J. Kelly Consumer Advocacy Award 
at the Annual Meeting.

In addition, the Section continues to maintain a listserv allowing the rapid 
exchange of information and the sharing of expertise.

In short, this has been a year of creativity and growth for our Section. With 
the implementation of our online resources and expansion of our legisla-
tive liaisons we should be well positioned to promote the understanding of 
consumer law and further the effective practice of consumer law throughout 
the State of Michigan.
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By Adam G. Taub

➢➢➢

In preparing to write this article, I 
asked the paralegals at my offi ce, 

“Since you started working here, 
what have you learned about a car 
sale that is most surprising and sig-
nifi cant?” Both agreed. The answer 
was not a specific under-handed 
practice. It was the fact that there 
are so many ways to get cheated 
when purchasing and fi nancing a 
vehicle. This fact cannot be over-
stated. Many consumers pay extra 
thousands of dollars and suffer other 
adverse consequences as a direct 
result of a systematic and decep-
tive process designed to maximize 
profi ts and misinform car buyers. 
From the fi rst glimpse of the TV 
or print ad to the fi nal payment and 
beyond, the effects of the myriad 
scams, swindles, and chicanery are 
experienced by inadvisably trusting 
consumers. What follows then is a 
short, and certainly not exhaustive 
list, of eleven common car dealer 
shenanigans.

Failing to forward the ser-
vice contract premium

In many cases, dealers charge 
consumers exorbitant prices for 
largely worthless service contracts1. 
Most consumer advocates already 
know that the service contract com-
panies are generally very resistant to 
paying claims and the contracts are 
all weighted against the consumer 
and difficult to enforce. The car 
dealers liberally mark up the cost 
of the service contract – sometimes 
by up to 300% – extracting a tidy 

profi t from the consumer who has 
been sold nothing more than false 
peace of mind. It is not uncommon 
for a service contract that costs 
the dealer $400.00 to be passed 
on to the consumer for $1,000.00 
to $1,200.00. All of this, by now, 
is common knowledge to the con-
sumer advocate. Most galling, 
however, is the dealer practice of 
failing to forward the service con-
tract premium, thus pocketing the 
entire charge and, in effect, stealing 
the consumer’s money and whatever 
paltry remedy the consumer may 
have had otherwise.

Fake down payments
In this scam, the dealer leads the 

consumer to believe that it is “giv-
ing” the consumer his or her down 
payment. Of course, this is not a gift 
at all, but a loan, usually at a very 
high rate because the dealer will 
then raise the price of the vehicle 
accordingly. In other words, the con-
sumer will be promised $1,000 to-
ward his or her down payment from 
the dealer. What the consumer does 
not know is that the dealer will raise 
the price of the vehicle by $1,000. 
This causes the consumer to have to 
pay extra sales tax and may throw 
off the Annual Percentage Rate by 
enough to create a violation of state 
and federal disclosure laws2. The 
fake down payment is of no benefi t 
to the consumer. The consumer ends 
up paying more in sales tax and in-
terest than he or she would have had 

to pay without it. 
The other dupe in this scam is 

the prospective sub-prime fi nance 
company, which usually requires at 
least $1,000.00 as a down payment 
in order to accept the car note on 
assignment. The dealer tells the con-
sumer, “When the fi nance company 
calls you, tell them you put down 
$1,000. Don’t tell them we gave it 
to you.” In this fashion, the dealer 
sells the consumer an over priced, 
unfi t, unmerchantable vehicle with 
a worthless service contract and 
gets paid by the fi nance company 
right away, even when the consumer 
did not really meet the sub-prime 
lender’s criteria. 

Illegal credit pulls
Many are surprised to fi nd out 

that the dealer has obtained the 
consumer’s credit report without 
consent prior to the consumer ever 
setting foot on the car lot. This hap-
pens frequently when the consumer 
telephones and the salesperson asks 
for a name and address. It should be 
noted that the dealer can usually ac-
cess a credit report without a social 
security number or date of birth. It 
should also be noted that this prac-
tice violates the civil and, in some 
cases, the criminal prohibitions 
of the Fair Credit Reporting Act.3 
Other illegal credit pulls occur when 
a person test drives a vehicle and 
specifi cally states that he or she is 

More Autofraud Scams: Prevalent Tricks of the Trade
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not interested in arranging fi nancing 
through the dealer. When employees 
of car dealerships play fast and loose 
with federal privacy laws, rampant 
identity theft increases.4 Unsuspect-
ing consumers have had their good 
names ruined by car dealers who use 
their identities as co-buyers in order 
to sell vehicles to people who would 
otherwise not qualify for credit. In 
this case, the salesperson gets his 
commission and has usually moved 
to another dealer by the time the ve-
hicle is repossessed.

One particularly malicious 
practice is that of dealers who pull 
multiple reports in the several days 
and weeks after a consumer decides 
not to purchase a vehicle. The effect 
of this is to drive down the credit 
score and prevent the consumer 
from obtaining favorable fi nancing 
from a competitor. My offi ce has 
seen examples in which a dealer 
will pull a consumer’s credit report 
20-30 times in retribution for choos-
ing not to purchase. 

Yo-Yo Sales5

 In this well-established prac-
tice of “spot delivery” or “yo yo 
sale”, the dealer leads a consumer 
to believe that all the conditions 
necessary for the proper sale and 
fi nance of the vehicle have been 
met by the consumer, and that the 
vehicle has,in fact,  been sold on 
credit. Usually, the purchasers 
and dealer have executed all the 
necessary documents to complete 
the transaction, including a buyer’s 
order, retail installment contract, ap-
plication for title, and odometer dis-
closures. At some point following 
the execution of these documents, 

the dealer informs the consumer that 
the fi nancing —which the consumer 
understood to have been completed 
— has “fallen through.” In turn, the 
consumer is brought back to the 
dealer as a yo-yo to the hand at the 
end of a string. Once, the consumer 
is back in the hands of the dealer, 
new terms are presented, which ul-
timately result in a deal that is less 
advantageous to the consumer than 
the original terms.

Dealers who are skilled in this 
practice may retrieve the customer 
several times, wearing down the 
consumer’s sales resistance to these 
pressure tactics, until the dealer 
has maximized his profi ts from the 
consumer. All the while the dealer 
retains the full value of any down 
payment or trade in. Thus, the con-
sumer is held captive to the seller 
and whatever terms the dealer can 
squeeze out of this victim. 

As a result of this practice, the 
informed negotiation process man-
dated by the Truth in Lending Act 6 
(“TILA”) is supplanted in favor of 
a dealer-controlled, high pressure 
sales ploy. In addition to the adverse 
effects that this fraud works upon 
individual consumers, the willful 
concealment of the “actual” terms 
of credit fosters anti-competitive 
practices in the auto industry, and 
provides further incentives for ar-
tifi cially increased costs of credit. 
The consumer is given numerous 
disclosures of the cost of credit, 
but only the dealer knows which 
terms it will ultimately accept as 
binding. The improper use of the 
TILA disclosures combined with 
contradictory contractual language 
becomes a tool for entrapping the 

consumer, and denying the ability 
to shop for credit. Effectively, this 
practice eviscerates the meaningful 
disclosures required by the TILA, 
because in the end, any disclosures 
that have been made may be – albeit 
illegally – revoked.

This entirety of the yo-yo sale is 
predicated upon false representations 
to the consumer about the nature of 
the transaction, the dealer’s efforts 
to obtain financing, the condi-
tions of the extension of credit, the 
consumer’s rights following the ex-
ecution of unconditional credit, and 
the ability of the dealer to rescind 
a fully executed transaction. These 
frauds are facilitated through the 
knowing presentation of false dis-
closures under the Truth In Lend-
ing Act – an Act that was enacted 
to thwart unfair practices in credit 
extension, enhance the consumer’s 
knowledge of the fi nancial transac-
tions that they frequently engaged in, 
and improve consumer’s confi dence 
in these fi nancial transactions. In ad-
dition to violating the TILA, “yo yo 
sales” are recognized by the State 
of Michigan’s regulatory agencies 
as being in violation of substantive 
state law.

Forgeries
Forgery is a common practice 

at many unscrupulous car dealer-
ships. It is seen most often on titles 
and on retail installment contracts. 
Dealers will sell a vehicle in spite 
of the fact that the fl oor planner or 
auction is holding the title as security 
for payment. Only after the fi nance 
company pays the dealer and the 
dealer, in turn, pays the fl oor planner 
or the auction house, does the dealer 
receive the title. By this time, the 

More Autofraud. . .
Continued
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consumer has already taken delivery 
of the vehicle and the dealer will 
back date the transfer and forge the 
signature of the consumer. In other 
cases, where the dealer actually has 
the title, there may be something on 
the title that the dealer does not want 
the consumer to see; e.g., the true 
mileage, the fact that the vehicle 
has been in a wreck, the fact that 
the vehicle was 
a rental car, the 
identity of the 
previous owner 
etc. In these 
instances, the 
dealer will forge 
the consumer’s 
signature on the 
title. A forgery 
on a title, when 
done with the 
intent to defraud, 
amounts to a vio-
lation of federal 
odometer law.7

A forgery on 
a retail install-
ment contract is 
more risky for the dealer, but it is by 
no means a rare occurrence. When 
the terms of the contract are not as 
favorable to the dealer as it would 
like, a forgery can occur. 

In-House Insurance Agencies
Car dealers sell other over-

priced and largely value-less prod-
ucts besides service contracts. These 
products are Credit Life Insurance 
and Credit Disability Insurance. In 
many cases, the dealer will mis-
represent to the consumer that he 
or she must buy these products in 

order to receive credit. At the same 
time, many consumers who buy 
these products are not eligible for 
coverage due to some pre-existing 
condition that the dealer does not 
disclose in the application.

In an attempt to avoid the pro-
hibition in Michigan against car 
dealers taking a commission on 
such products in credit sales, many 

dealers have set up in-house insur-
ance agencies. These are sham com-
panies with no employees or agents, 
whose only business is to pocket up 
to half of the premiums charged to 
the marks that actually purchase 
single premium insurance.

Disclaiming Implied Warran-
ties and Selling a Warranty

This is probably the most com-
mon swindle around. At its core is 
the car dealer’s attempt to close the 
deal by providing false peace of 
mind to the consumer and, at the 
same time, avoid all accountability 

for the unsafe and unreliable vehicle 
it sells. It cannot be overstated just 
how fundamentally deceptive this 
practice is. The consumer leaves 
the dealer with a service contract 
– usually labeled “warranty” – and 
when the vehicle breaks down and 
the service contract company refus-
es to pay for the repairs, the dealer 
tells the consumer, “You bought 

the car AS-IS,” 
and refuses to fi x 
the vehicle. At that 
point, the consum-
er is stuck with a 
worthless vehicle, 
a worthless war-
ranty, a huge debt 
to a third party 
lender and no way 
to get to work to 
earn money to pay 
the debt. In short 
order, the vehicle 
is repossessed and 
sold for several 
hundred dollars at 
auction to another 
charlatan, who puts 

a few nickels into the vehicle and 
sells it, as-is, to another consumer, 
with, of course, a service contract. 
Along with predatory mortgage 
lending, the “as-is” with a worth-
less service contract scam is, per-
haps, the most cost-effective means 
for shifting wealth away from the 
lower middle class and into the cof-
fers of the sub-prime lenders. The 
consumer victims of this deceptive 
practice will be forced into bank-
ruptcy or will, at very least, pay 
higher interest rates for decades. 
The investor victims of this scam, 

Eleven Autofraud Scams

1.  Failing to forward the service 
contract premium

2. Fake down payments

3. Illegal credit pulls

4. Yo-Yo Sales

5. Forgeries

6. In-House Insurance Agencies

 7. Disclaiming Implied Warranties    
    and Selling a Warranty

 8. Captive Consumers: Wearing    
    Down Sales Resistance

  9.  Arbitration Clauses

10. De-horsing

11. Window Etching/Fake 
     “Security Systems”
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the suckers who have risked their 
savings buying shares of securities 
comprised of bundles of these sub-
prime notes, may fi nd themselves 
at the doors of bankruptcy court, 
having fi gured out, too late, that 
these car loans tend to be severely 
under-collateralized and the default 
rates, sometimes, understated.

Captive Consumers: Wearing 
Down Sales Resistance

The initial phone calls of most 
angry victims of car dealer fraud 
are precipitated by the mechanical 
failures of the subject vehicle. Dur-
ing the attorney intake interview, the 
majority of these potential clients 
reveal that they spent hours at the 
dealership, well into the evening and 
past the posted closing time for the 
business before they were able to 
sign the necessary documents – ex-
cept for the title – and leave with the 
piece of junk the dealer foisted upon 
them. Many are surprised to learn 
that these delays are intentional. The 
longer the consumer is held in the 
dealership, the less time he or she 
has to go elsewhere and compari-
son shop. As the hours wear on, the 
consumer becomes more and more 
anxious. Periodically, the salesper-
son will appear, looking grim and 
assure the consumer that the man-
ager is working hard to get the best 
deal possible. Then the salesperson 
will disappear for an hour or two. By 
the time the consumer sits down in 
the F&I manager’s offi ce, he or she 
will sign anything and accept just 
about any year, make or model car, 
as long as the monthly payment is 
within a few hundred dollars of what 
the consumer can afford.

If the potential client has several 
children or is over sixty, it is a good 
bet that he or she spent more than 
six hours at the dealership. These 
victims of auto fraud will all state, “I 
just wanted to get it over with. I was 
already late to pick up my kids/take 
my medication.”

Arbitration Clauses
In spite of the heroic and often 

successful efforts of Paul Bland and 
Trial Lawyers for Public Justice 
challenging pre-dispute, binding ar-
bitration clauses, and in spite of the 
clear intent of Congress that these 
clauses violate the Magnuson Moss 
Warranty Act8, arbitration clauses 
are being enforced with impunity 
by the Courts and appear now in 
more and more retail installment 
contracts. Some appear in purchase 
orders and in service contracts. As 
a result of this, the swindlers of the 
world no longer have to fear the 
short-term consequences of their 
blatant, willful and systematic dup-
eries. Instead, they rely on the fact 
that the major arbitration providers 
are pro-business, anti-consumer 
and beholden to the wrong-do-
ers. Simply put, these arbitration 
companies exist only as a result of 
being included in the boilerplate 
contracts of the businesses. Imag-
ine what would happen if word got 
out amongst business owners that 
one particular arbitration forum was 
even suspected of not demonstrating 
bias in favor of business, let alone 
of being fair and even handed; that 
forum would most assuredly be re-
moved from many contracts. That’s 
how business works. In addition, 
many arbitration companies require 

up front fees from the consumer that 
would not be required in a regular 
lawsuit. Often, it is cost prohibitive 
for a consumer to seek redress in 
arbitration. 

The potential long term conse-
quences of the prevalence of pre-
dispute, binding arbitration fore-
shadow a less favorable outcome for 
legitimate businesses if consumers 
wake up and realize that they can be 
cheated with impunity – especially 
in Michigan – and the doors of the 
Courts are locked to them, even 
though the Legislature has promised 
them protection.9 So, the fi x is in for 
both cheats and legitimate business 
owners. As a result, it is open-sea-
son on consumers. Caveat Emptor 
is back and consumers are urged to 
read every line of every contract and 
never, ever sign a contract with an 
arbitration clause in it. However, if 
people actually realize that Caveat 
Emptor is the rule in Michigan, 
business will suffer. Consumer 
confi dence will drop and that will be 
refl ected in the bottom line. That’s 
how business works. At this time, 
most consumers in Michigan still 
believe that if they are defrauded, 
there is meaningful redress in the 
Courts and as such, many still pur-
chase products in this state with a 
false confi dence that is at odds with 
the true state of affairs.

De-horsing
De-horsing is a method by 

which car dealers steal a consumer’s 
trade-in. It is a variation on the yo-
yo sale. In this scam, the dealer takes 
the trade and the consumer takes 

Continued on page 14

More Autofraud. . .
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 Introduction and Overview 
—The MCPA Goes from 
Boon to Bust 

When the Michigan Consumer 
Protection Act (MCPA)1 became 
effective in 1977,2 it was one of 
the broadest and most powerful 
consumer protection statutes in the 
country. It prohibited over thirty 
types of conduct as unfair and de-
ceptive practices when committed in 
trade or commerce.3 It defi ned “trade 
or commerce” very broadly includ-
ing virtually all types of economic 
activity providing goods or services 
for “personal, family or household” 
purposes.4 It established remedies in 
the form of declaratory judgments, 
injunctions, individual damages and 
class actions.5 And perhaps most 
importantly, in individual actions it 
provided for a minimum amount of 
damages of $250.00 together with 
reasonable attorneys’ fees.6 

The strength of the MCPA as 
originally passed can be attributed 
to its timing more than its word-
ing. In Michigan, the 1970s was 
a period of legislative “liberalism” 
in protecting the rights of consum-
ers from the overreaching abuses 
of business.7 William G. Milliken, 
the Republican governor through 
the early 1980s, did not obstruct 
this trend, and was followed by 
Democrat James J. Blanchard, who 
actively supported it. In the mean-
time, Frank J. Kelley, Michigan’s 
Attorney General through this pe-
riod into the later 1990s, actively 
pursued the rights of consumers. 

Most important, the Michigan Su-
preme Court had a liberal majority 
willing to interpret the legislature’s 
remedial statutes as written. 

After its passage, the MCPA 
became the principal statute used 
to redress consumer complaints. 
The MCPA encouraged private 
enforcement by providing for 
minimum damages coupled with 
reasonable attorney fee awards8 as 
well as by authorizing class actions9 
where class members could shift the 
cost of notice to the defendants.10 
Either by itself or used in conjunc-
tion with other but often weaker 
consumer protection statutes,11 the 
MCPA became a boon to consumers 
and a bane to business.

For some reason, the right of 
consumers to be protected from 
business abuses continues to remain 
a political issue. There being a pen-
dulum swing to all things political, 
so it was certain to be the case with 
consumer protection in Michigan. 
As the legislature and Governor 
Engler took on a decidedly pro-
business, conservative posture; 
fewer consumer protection statutes 
were enacted. However, any lean-
ing toward consumer protection was 
brought to a screeching halt with 
the establishment of a conservative 
majority on the Michigan Supreme 
Court. With a single decision, the 
Michigan Supreme Court virtually 
gutted the MCPA to change it from 
one of the most powerful consumer 
protection statutes in the nation to 
one of the weakest. That decision 

was Smith v Globe Life Insurance 
Co.12 Under Smith, many or even 
all regulated businesses may be 
exempt from liability under the 
MCPA. This article will examine 
the playing fi eld for changes in the 
MCPA, explain how Smith delivered 
the near decapitation of the act and 
offer a suggestion for fi xing what 
Smith has wrought.

The Playing Field and Even-
tual Killing Ground 

Until the last part of the Engler 
era, the legislature could not enact 
anti-consumer legislation without 
incurring serious political fallout. 
Therefore, the courts were the main 
venue for attacks on the MCPA. 
Although the meaning of “trade or 
commerce”13 was used to protect 
certain professions from MCPA li-
ability,14 the principal vulnerability 
of the MCPA was in its exemption 
section.15 As originally passed the 
MCPA exemption section, MCL 
445.904; MSA 19.418(4), read, in 
pertinent part, as follows:

(1) This act does not apply to 
either of the following: 
 (a) A transaction or 

conduct specifically 
authorized under laws 
administered by a regu-
latory board or offi cer 
acting under statutory 
authority of this state or 
the United States. . . .

How to Fix the Michigan Consumer Protection Act to 
Correct the Damage Done by Smith v Globe 

By  Gary M. Victor

➢➢➢
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(2) . . . Except for the pur-
poses of an action fi led by 
a person under section 11, 
this act does not apply to 
an unfair, unconscionable, 
or deceptive method, act, 
or practice that is made 
unlawful by: 
 (a) Chapter 20 of the 

insurance code . . . 
 (b) The banking code 

. . .
 (d) The motor carrier act 

. . .(emphasis added).
This author has previously 

discussed the legislative intention 
of the MCPA exemption section at 
great length.16 In summary, the leg-
islature created narrow exemptions 
to avoid two potential problems. 
MCL 995.904(1)(a) was designed 
to deal with those rare circum-
stances where a statute specifi cally 
authorized a transaction or conduct 
that could be characterized as unfair 
and deceptive within the meaning of 
acts prohibited by the MCPA.17 The 
second exemption subsection, MCL 
995.904(2), while allowing suits by 
individual consumers, prevented the 
attorney general or county prosecu-
tors from bringing suits under the 
MCPA that could create confl icts 
with certain regulatory agencies. 
As the second subsection clearly al-
lowed suits by individuals under the 
MCPA,18 the main focus of business 
attacks on the MCPA was directed 
at the “specifi cally authorized” lan-
guage in MCL 995.904(1)(a).

The Supreme Court, in Attor-
ney General v. Diamond Mortgage 
Co,19 correctly interpreted the “spe-
cifi cally authorized” language. The 
Court gave this language a narrow 

interpretation consistent with the 
act’s remedial purpose. Under Dia-
mond, a transaction or conduct was 
only exempt from the MCPA if that 
particular transaction or conduct 
was “specifically authorized” by 
law. Here is the Court’s analysis:

We agree with the plaintiff 
that Diamond’s real estate 
broker’s license does not 
exempt it from the Michigan 
Consumer Protection Act. 
While the license gener-
ally authorizes Diamond to 
engage in the activities of a 
real estate broker, it does 
not specifically au thorize 
the conduct that plaintiff 
alleges is violative of the 
Michigan Consumer Pro-
tection Act, nor transac tions 
that result from that con-
duct. In so concluding, we 
disagree that the exemption 
of §4(1) becomes meaning-
less. While defendants 
are correct in stating that 
no statute or regulatory 
agency specifi cally autho-
rizes misrepresentations 
or false promises, the ex-
emption will nevertheless 
apply where a party seeks 
to attach such labels to 
“[a] transaction or conduct 
specifi cally authorized un-
der laws administered by a 
regulatory board or offi cer 
acting under statutory au-
thority of  this state or the 
United States.” (emphasis 
added)20

The Supreme Court having spo-
ken, one would think that should end 
the question regarding the meaning 
of “specifi cally authorized”. Unfor-

tunately, that was not to be the case. 
Along came the Court of Appeals 
in Kekel v. Allstate Ins Co.21. Even 
though bound to follow the Supreme 
Court, Kekel’s analysis of MCL 
445.904(1)(a) appears to directly 
contradict Diamond.22 In a blatant 
effort to protect business in general 
and the insurance industry in par-
ticular, the Kekel Court interpreted 
the fi rst MCPA exemption subsec-
tion to permit virtually any regulated 
business to avoid MCPA liability. It 
accomplished this by simply delet-
ing the statutory words “specifi cally 
authorized” and substituting “sub-
ject to regulatory control”.23 The 
Kekel Court compounded this error 
when it turned its attention to MCL 
445.904(2) by completely ignoring 
the introductory clause “Except for 
the purposes of an action fi led by a 
person under section 11”. Instead, 
the Kekel Court held that MCL 
445.904(2) prohibited all suits 
against insurance companies, even 
those by individuals.24 The Kekel 
analysis shows a total absence of 
obedience to precedent, proper 
statutory analysis and intellectual 
honesty.25

Naturally, Kekel caused con-
siderable confusion on the issue 
of MCPA exemptions. Some cases 
chose to follow Diamond while oth-
ers followed Kekel.26 It appeared 
that this confusion was resolved 
when the Court of Appeals ren-
dered its decision in Smith v Globe 
Life Insurance Co.27 Unfortunately, 
the Court’s correct interpretation 
of the MCPA exemption section 
would only last until reviewed by a 
conservative Supreme Court ready 
and willing to gut the statute. 

How to Fix . . .
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How the Damage was 
Done—Death by Interpretation 

Both Kekel and Smith involved 
the insurance industry. The allega-
tion in Smith was that the defendant 
had engaged in unfair and deceptive 
practices in the sale of credit life 
insurance. Like the Court in Kekel, 
the Supreme Court in Smith wanted 
to protect business from MCPA li-
ability. However, the Court wished 
to maintain some semblance of in-
tellectual honesty and did not resort 
to inserting new words or ignoring 
existing language as the Court had 
done in Kekel. Instead, the Smith 
Court chose to interpret the MCPA 
in a manner inconsistent with its 
“common sense” meaning and in-
tended purpose. The Court stated:

Contrary to the “com-
mon-sense reading” of this 
provision by the Court of 
Appeals, we conclude that 
the relevant inquiry is not 
whether the specifi c miscon-
duct alleged by the plaintiffs 
is “specifi cally authorized.” 
Rather, it is whether the 
general transaction is spe-
cifi cally authorized by law, 
regardless of whether the 
specifi c misconduct alleged 
is prohibited.28 

The Court did not cite a single 
rule of statutory interpretation in 
reaching its conclusion. It could 
not cite the principle that reme-
dial statutes should be liberally 
interpreted to accomplish their re-
medial purpose–a rule that had 
been previously applied to the 
MCPA29–because its interpretation 
is directly contrary to that rule. 
Applying the Smith analysis, if the 
general transaction is specifi cally 

authorized by statute, e.g., selling 
credit life insurance, then even if the 
defendant has engaged in unfair or 
deceptive trade practices in selling 
the credit life insurance, the transac-
tion is exempt from MCPA liability. 
Under Smith, virtually all regulated 
businesses are exempt from MCPA 
liability and may engage in unfair 
or deceptive practices with practi-
cal impunity.

Having eviscerated the MCPA 
with its interpretation of “specifi -
cally authorized” in the fi rst sub-
section,30 the Court turned to the 
second subsection. The problem 
for the Court here was the fact that 
the “Except for the purposes of an 
action fi led by a person under sec-
tion 11” language clearly allowed 
individual MCPA suits against in-
surance companies. The Smith Court 
could not merely make believe that 
language was not there as the Kekel 
Court had done. The Smith Court re-
solved this dilemma by sacrifi cing 
those industries listed in the second 
subsection. It held that the second 
subsection created an exception 
to the broad, blanket exemption it 
had “legislated” in its interpreta-
tion of “specifi cally authorized”. In 
other words, any industry that has 
its general transactions specifi cally 
authorized by law is exempt from 
suit under the MCPA except for 
those industries listed in the sec-
ond subsection, such as insurance 
and banking. 

The insurance industry did not 
take kindly to its position as a sac-
rifi cial lamb and immediately began 
lobbying the Republican dominated 
legislature for an amendment to the 
MCPA exempting it from suit under 
the act. It did not take long before 
their lobbying efforts were reward-
ed. Effective March 28, 2001, the 
MCPA was amended to read:

This act does not apply to or 
create a cause of action for 
an unfair, unconscionable, 
or deceptive method, act 
or practice that is made un-
lawful in chapter 20 of the 
insurance code.31

The net result of Smith is a con-
sumer protection act that fails to 
protect consumers in most of their 
dealings with businesses. The only 
regulated business still subject to 
MCPA liability are those listed in 
MCL 445.904(2) and those busi-
ness will either lobby for their own 
specifi c exemptions or, like bank-
ing, may attempt to escape liability 
under a preemption theory.

Fixing the Damage—Easier 
Than One Might Think

Several proposals have been 
made to correct the damage done 
to the MCPA by Smith. All of these 
involve some changes in wording 
designed to convey this message to 
the Supreme Court: “We want this 
statute to protect consumers and 
we really mean it this time”. To 
this author, proposals that involve 
tinkering here and there are well 
intended but unlikely to succeed as 
long as the language “specifi cally 
authorized” or something similar 
remains in the act.32 In order to be 
successful in countering the Court’s 
willingness to do mischief to the act 
by broadly interpreting the exemp-
tion section, those words subject to 
misinterpretation should be deleted. 
Therefore, a simple approach would 
be to accept the Smith Court’s in-
terpretation of MCL 445.904(1)(a) 
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and delete the subsection. If, as held 
by the Smith Court, the purpose to 
the legislature in putting the “spe-
cifi cally authorized” language in 
the statue was to exempt whole in-
dustries whose general conduct is 
specifi cally authorized by statute, 
removing that language would com-
municate the opposite intention. The 
elimination of MCL 445.904(1)(a) 
would make it clear to this and fu-
ture courts that no regulated industry 
can escape MCPA liability without 
a specifi c exemption. 

There is only a small down-
side to this approach. This would 
apply in those few circumstances 
for which the exemption was actu-
ally designed–where there is po-
tential MCPA liability regarding a 
transaction or conduct specifi cally 
authorized by law.33 After consider-
able thought, those of us that have 
worked with the MCPA have only 
come up with a few circumstances 
where this could be a problem for a 
business.34 During the over twenty-
fi ve year period that the MCPA has 
been in effect, no reported or even 
unpublished case has dealt with cir-
cumstances that could have fallen 
within the true intention of the “spe-
cifi cally authorized” exemption. De-
leting that subsection, therefore, will 
restore the original potential of the 
MCPA in protecting consumers with 
little risk of harming any business 
or providing a vehicle for future at-
tacks on the statute. 
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So far this year, the legislature has 
passed 302 bills that have been 

enacted into law and approximately 
10% as many that were vetoed by 
the governor and not overridden. 
Few of these bills involve the type of 
subject matter that the legislative web 
page classifi es as consumer-related. 
See www.michiganlegislature.org. 
The legislative service classifi ed 18 
bills introduced this session (which 
includes 2003) under the category of 
consumer credit. None have passed 
both houses of the legislature. 
Sixty-fi ve bills involve consumer 
protection in this taxonomy. Two 
of these became laws in 2003. One, 
SB 493/PA 216 of 2003, updated 
the laws governing credit unions. A 
second, HB 4519/PA 42 of 2003, is 
an anti-SPAM statute. Another fi ve 
bills became enacted this year:

• HB 4062/PA 189 requires 
a 24-hour, toll-free com-

plaint line for nursing 
home complaints.

• HB 4983/PA 161 pro-
vides greater regulation 
of immigration clerical 
assistants. This is a major 
consumer problem. Im-
migrants who know little 
of the American system 
have been defrauded by 
individuals who claim to 
offer them legal help on 
immigration issues and 
use various unfair and 
deceptive acts in solicit-
ing business.

• SB 918/PA 155 protects 
our privacy against cer-
tain types of electronic 
surveillance.

• SB 1025/PA 241 and HB 
5979/PA 242 require a 

child protection registry 
to protect children from 
inappropriate e-mail ad-
vertisements.

As far as I am aware, of these, 
only HB 4983 offers a prevailing 
plaintiff reasonable attorney fees if 
a violation is proven.

Not surprisingly, many more 
of the public acts have signifi cant 
consumer implications. I have found 
sixteen public acts that became law 
in 2004 that are worthy of consider-
ation by consumer attorneys.

HB 5692/PA 156 and HB 5693/
PA 157 expand upon PA 155 in 
regulating electronic surveillance 
and establishing penalties. Two 
statutes provide greater consumer 
protection in insurance. SB 588/PA 
28 requires timely payment of health 
care benefi ts. HB 4127/PA 190 re-
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quires that insurance companies 
inform insureds more fully of their 
rights in the choice of repair shops 
to do work in no-fault automotive 
claims. Some advocates felt that the 
fi nal version did not go far enough, 
however. See the legislative analy-
ses for more details.

SB 990/PA 87 clarifi ed the rules 
for tolling statutes of limitations. 
The bill was motivated by a court 
opinion, Gladych v New Family 
Homes, Inc., 468 Mich 594 (July 
2003), which indicated a problem 
with the old system. The Michigan 
Trial Lawyers Association sup-
ported the bill.

SB 512/PA 21 and SB 513/PA 22 
provide greater consumer protection 
in dealings with cemeteries, espe-
cially in pre-paid contracts. I found 
no private rights of action. The 
remedies are either administrative 
or criminal.

HB 4706/PA 47 and HB 4755/
PA 48 are designed to facilitate a 
consumer’s access to her medical 
records. They provide both a right 
to these records (which was already 
guaranteed by the federal HIPAA 
statute) and a limitation on what 
health care providers can charge 
for such records.

The legislature created more 
risks for consumers in the housing 
arena. HB 4871/PA 31 increased the 
fees attorneys can get for bringing 
eviction and forfeiture actions. HB 
5182/PA 105 streamlined evictions 
for controlled substances. The ac-
tual violation need not be by the 
leaseholder. The act also applies to 
“[an]other person under the tenant’s 
control.” A person may be legally 
under a tenant’s control but not so 

in practice. For example, not all 
teenagers can be easily controlled 
and one of them could cause the 
eviction of a parent or caretaker 
relative. HB 5859/PA 186 modi-
fi ed the procedures for foreclosure 
of mortgages by advertisement. 
These particular changes were sup-
ported by the mortgage industry 
and therefore might not be all that 
consumer-friendly.

Homeowners in particular are 
at increased risk under HB 5381/
PA 136, which adds Michigan to 
the set of states that authorize judg-
ment liens. In essence the record-
ing of a judgment creates a lien on 
all property a person owns and the 
fi ler does not have to give a legal de-
scription. Title companies testifi ed 
that this might increase the cost of 
closings because more investigation 
is required. The bill provides some 
protection for persons who have 
erroneous liens imposed, but the 
protections do not go far enough, 
especially for victims of identity 
theft. Because consumer debt loads 
are increasing, these liens are likely 
to add to the burden. Some of us 
fear that these liens might provide a 
marketing point for predatory lend-
ers. “Oh, you have a lien now. I have 
just the solution. This fi nancing will 
solve all your problems.”

Another bill provides some pro-
tection for victims of false fi lings. 
HB 5148/PA 212 assists persons 
against whom a fi nancial statement 
of the type required under Article 
9 of the UCC has been filed for 
fraudulent purposes.

HB 612/PA 88 allows an electric 
utility to offer an appliance service 
plan and regulates them.

SB 1009/PA 154 modifi es the 
defi nition of false pretenses in the 
criminal code. Under the old defi ni-
tion, a person, such as a business, 
could promise to do something it 
had no intention of doing, and that 
was no false pretense, because the 
defi nition only applied to current or 
past facts and states. The revision 
makes it clear that lies about future 
activity fall under the crime. I can-
not say how likely prosecutors will 
be to use this to protect Michigan 
consumers.

One veto is worth noting. Gover-
nor Granholm vetoed SB 474, which 
would have allowed so-called de-
ferred presentment services. These 
are the businesses that accept post-
dated checks for exorbitant rates of 
interest. They are essentially a form 
of pay-day lending.

Obviously, the vast majority 
of bills introduced have not been 
enacted. Some of these may be 
before the close of the session by 
the end of this calendar year. The 
section council attempts to moni-
tor these bills, but, especially in 
these days of term limits, bills 
may be introduced and passed 
very quickly. The council would 
appreciate information about any 
relevant bills that we may not have 
considered.

Now for something more in the 
line of op-ed than reporting. One 
of the more striking phenomena in 
this legislative session has been the 
legislature’s approach to the Con-
sumer Protection Act, arguably the 
heart of consumer protection legis-
lation in Michigan. Fourteen bills 
have been introduced this session 
that would add more provisions to 
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the Consumer Protection Act. These 
are either acts of ignorance or cyni-
cism. Adding more provisions onto 
the Consumer Protection Act is 
the grossest futility. The Supreme 
Court’s actions in Smith v. Globe 
have effectively killed the act.

Smith v. Globe Life Insurance 
Co., 597 NW2d 28 (1999), held 
that the Consumer Protection Act 
does not apply to any transaction 
or occurrence that is “specifi cally 
authorized under laws administered 
by a regulatory board or offi cer act-
ing under statutory authority of this 
state or the United States.” There is 
not much legal business activity 
that could not be classifi ed in this 
manner, a point made by a dissent-
ing opinion. I checked Westlaw for 
confi rmation; 681 cases cited Smith 
v. Globe. None of them overruled or 
distinguished this view. An analysis 
of the latest forty cases involving the 
Consumer Protection Act reinforced 
this act. The Consumer Protection 
Act was applicable in only two sets 
of instances: (1) For insurance cases 
that arose during the narrow period 
of time when Smith v. Globe allowed 
them until the legislature shut the 
window; and (2) when the defendant 
failed to raise the issue. An interest-
ing example of the latter is Leduc v 
Rotar, an unpublished opinion from 
March of 2004. The defendant was 
an unlicensed person who had a 
side business in home repair. His 
defense was that he was not engaged 
in a trade or business. That defense 
failed. He never claimed that he was 
authorized to do what he did and 
was therefore exempt. In essence, 
the Consumer Protection Act is 
now more of a criminal statute than 
a civil one, because it applies only 
to illegal activity.

The question is why legisla-
tors keep offering more consumer 
protections to an act that cannot 
deliver them. Consider also that the 
Attorney General announced a press 
release in April 2004 that stated that 
certain provisions of the Consumer 
Protection Act help small business-
es. After Globe, it is diffi cult to fi nd 
anything in the Consumer Protec-
tion Act that protects consumers, 
small businesses, or anybody else. 
Are these just cynical acts designed 
to lull the public into thinking that 
important business is being done? I 
hope not. I much prefer to believe 
that the problem is ignorance. Even 
members of the legislature and the 
Attorney General himself apparently 
fail to realize the true state of affairs 
under the Consumer Protection Act. 
We need to educate them. It makes 
no sense to add more provisions to a 
regulatory scheme that has no teeth. 
The fourteen bills introduced in 
the legislature could do some 
good if there were an ap-
plicable consumer protec-
tion act. Consumers need 
more protection against 
identity theft and other 
unfair and deceptive 
practices. If legisla-
tors are serious in 
their efforts, the 
only reasonable 
course of action 
is to amend the 
Consumer Pro-

tection Act to fi x the Smith v. Globe 
problem.

It is not that diffi cult to deter-
mine what the legislature meant 
to say. It meant to say that unfair 
and deceptive acts and practices, 
including those specifi cally spelled 
out, are unlawful. It also meant to 
say that there should nonetheless be 
an exception for specifi c acts and 
practices that are otherwise allowed. 
One example is the tolerances al-
lowed under TILA. Arguably, any 
numerical error is deceptive, but in 
certain instances a lender is given 
a safe harbor of small errors. Like-
wise, statutes and regulations about 
automotive repair allow for a pre-
liminary estimate of costs to be off 
by 10%. Arguably, an error of 9.5% 
would be an unfair and deceptive 
act, but it would be unreasonable 
for the Consumer Protection Act to 
disallow that safe harbor. 

Legislators should defer add-
ing more provisions to the act 
until they fi x this major prob-
lem. Indeed, for consumers in 

this state fi xing the problem 
should be the highest leg-

islative priority.
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delivery of the subject vehicle. A 
few days later, the dealer calls the 
consumer stating that the fi nancing 
has fallen through and the consumer 
must agree to resign documents at a 
monthly payment the dealer knows 
the consumer cannot afford. When 
the consumer asks for his or her 
trade to be returned, the dealer states 
that it has already been sold. Then 
the dealer repossesses the subject 
vehicle, making a tidy profi t.

Window Etching/Fake “Secu-
rity Systems”

This is a scam that allows 
dealers to cheat consumers and 
their own salespeople at the same 
time. Many dealers provide “win-
dow etching” or fake “security 
systems” with all of the vehicles 
they sell. Often, there is no trace of 
window etching or any “system” 
installed in the car. The only thing 
the consumer is assured to receive 
is an official looking document 
that usually and allegedly entitles 
the buyer, in the event the vehicle 
is stolen, to a discount if he or she 
decides to purchase another car from 
the same dealer. Some other benefi ts 
are also allegedly available. Usually, 
these products do not appear in the 
itemization of the amount fi nanced 
on the retail installment contract, but 
they are added to the cost of most 
of the vehicles the dealer sells. The 
dealer pays little for these products 
and may mark them up 1,000%. 

The consumer ultimately pays 
for this, and so does the salesper-
son. In most cases, the cost and 
the mark-up of these products are 
added to the dealer’s cost of the 
vehicle. Salespeople are paid on 

commission, usually a percentage 
of the after cost revenue. Thus, 
the over-priced product serves as 
a way for the dealer to increase its 
real profi t, without having to share 
it with the salesperson in the form 
of commission.

Conclusion
This list is certainly not exhaus-

tive, and represents some of the more 
interesting and prevalent practices 
that my offi ce sees on a regular basis. 
As a consumer advocate, one should 
be familiar with these practices and 
be able to identify them as common 
ways in which car dealers separate 
consumers – as well as salespeople 
and investors – from their wealth. 
The best way to advise clients as 
to how to protect themselves is to 
remember a few simple concepts. 
First, consumers should avoid buy-
ing anything else from the car dealer 
other than the car; they should not 
buy insurance, extended warran-
ties, window etching or any other 
add-on. Second, consumers should 
always negotiate the cash price of 
the car with the dealer and get the 
fi nalized cash price in writing before 
discussing how and from where they 
will obtain the loan for the car. Then, 
the consumer should leave the car 
dealership with an agreement on the 
cash price and start credit shopping 
— approach at least two lenders to 
see if they can borrow the money 
to buy the car. Then, return to the 
dealership to buy the car and dis-
cuss with the dealership whether it 
can provide better terms for a loan 
than the consumer was able to obtain 
from the other lenders. Further, until 
the consumer can make an informed 

More Autofraud. . .
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decision as to whether the dealer can 
provide better credit terms than these 
other lenders (and remember never 
talk about credit until the cash price 
is negotiated), the consumer should 
never sign any credit application or 
other document that allows the dealer 
to pull his or her credit report. Fi-
nally, consumers should not wait 
around at a dealership for more than 
ten minutes without contact from 
the salesperson or manager. There 
are plenty of dealerships and plenty 
of cars. Hopefully, this article will 
prevent some of the more common 
frauds that occur.
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Ian Lyngklip to Receive 
Frank J. Kelley Consumer Advocacy Award

Each year, the Frank J. Kelley 
Consumer Advocacy Award is 

presented to a distinguished Michi-
gan consumer advocate chosen by 
the Consumer Law Section. The 
2004 award will be presented to 
Ian B. Lyngklip, a leader of the 
consumer law bar in this state and 
nationally. Ian Lyngklip was chosen 
for his outstanding contributions to 
the education of judges and con-
sumer advocates in Michigan and 
around the country, as well as for his 
continuing advocacy on behalf of 
consumers who have been confused, 
ripped off and abused. Ian practices 
with the Lyngklip & Taub Consumer 
Law Group in Southfi eld.

Mr. Lyngklip attended Univer-
sity of Detroit Mercy Law School, 
and graduated Summa Cum Laude 
in 1992. In October of last year, 
he was named the Consumer Ad-
vocate of the Year by the National 
Association of Consumer Advocates 
(NACA). He has been published ex-
tensively. He is a member of NACA 
and, as its Conference Steering 
Chairperson, has planned national 
conferences for that organization in 
every year since 2001. He was the 
Michigan State Bar Consumer Law 
Section Chairperson in 2000.

Mr. Lyngklip recently spoke at 
the NACA Midyear Conference on 
Fair Credit Reporting Act, in Chica-
go. In May, he provided training to 

the Committee on Regional Train-
ing for the Michigan Poverty Law 
Program, Ohio State Legal Services 
Association, and Legal Aid of West 
Virginia. In April, he was invited to 
address the Michigan Creditor’s Bar 
Association at its Annual Meeting. 
In March, he provided judges with 
training in Consumer Law at the 
Michigan Judicial Institute’s An-
nual Meeting.

His private practice consists of 
individual and class action litiga-
tion, focusing on Fair Credit Report-
ing, Fair Debt Collection Practices, 
Truth in Lending and Auto fraud. 
Along with Gary Victor, he will be 
addressing the Consumer Law Sec-
tion Annual Meeting.

Come see the newly redesigned homepage at
www.michbar.org/consumer
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2004 Annual Meeting Offi cer and Council Election
September 30, 2004, Lansing Center, 1:30 pm

Nominees for Offi cers 
 Chairperson:   Dani K. Liblang

     Chair-elect:   William Josh Ard
   Secretary:    Adam G. Taub

       Treasurer:    Lawrence J. Lacey

Additonal nominations for offi cers may be made at the meeting.

Section Council Nominees
Four Section Council seats will also be fi lled by elections at the Annual Meeting. Three are open 
seats expiring in 2007 and one is a vacancy created by resignation, which will have a two-year term expiring 
in 2006. The Nominating Committee has nominated the following:

 For 3-year seats:  Ed Bladen, Kathy Fitzgerald and Fred Miller
 For the two-year vacancy:  Laurin’ Roberts Thomas

Additional nominations may be made from the fl oor.

Consumer Law Section Election Notice 


