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Unfortunately, it is a difficult time for consumer rights in Michigan.  There have 
been bills introduced to remove the consumer protection in the marketplace, in 
mortgage foreclosures, and in the Truth in Lending Act among other attacks.  

There has been a pervasive argument that consumer rights are bad for busi-
nesses—that somehow prohibiting unfair and deceptive practices makes it harder 
for businesses to compete and create jobs.  However, the converse is actually true.  
By ensuring that all businesses must treat their consumers and customers fairly and 
honestly, consumer protection laws level the playing field and give all businesses a 
chance to compete.  

However, the Michigan legislature and Governor were successful in their cam-
paign to gut the item pricing law.  HB 4158 was introduced to repeal the consumer 
protections in the law that required item pricing.  Despite the opposition of consumer 
groups, including the Consumer Law Section, the measure passed and was signed by 
Governor Snyder.  Unfortunately, this will make it much harder for consumers to 
comparison shop and hold stores to the advertised prices for those items.

Additionally, the Michigan legislature is seeking to reduce the redemption period 
for those families in foreclosure.  Under a package of bills ostensibly introduced to 
create a one year extension of the successful foreclosure negotiation requirements, the 
bills also seek to permanently reduce the redemption period from six months to three 
months.  Because the bills are tie barred, and must be passed or fail as a package.  HB 
4542, 4543 and 4544 are currently pending in the House Financial Services Com-
mittee.  The Consumer Law Section has voted to oppose this package based upon 
the permanent reduction in the redemption period.  For additional information and 
resources regarding this issue, contact the Michigan Foreclosure Task Force at http://
www.cedam.info/resources/mftf/index.php

There have, however, been some successes.  The Federal Reserve Board recently 
pulled its proposed changes to the Truth in Lending Act regulations on rescission that 
would have gutted homeowner’s right to rescind, in large part because of the outcry 
from the consumer community.  The Consumer Law Section submitted comments 
opposing the proposed changes.

The Consumer Law Section also was part of the victory in Residential Funding 
Co. LLC v Saurman, Michigan Court of Appeals Case No. 290248.  In this important 
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case, the Court of Appeals held that the Mortgage Electronic Registration System, Inc. 
(MERS) does not have standing to foreclose under Michigan law.  A special thank you 
and job well done to Council Member Lorray Brown with the Michigan Foreclosure 
Prevention Project/Michigan Poverty Law Program for authoring the brief and argu-
ing on behalf of the amicus including the Consumer Law Section.  

Ready to take up the challenge of protecting consumer rights?  Looking to expand 
your consumer law practice and update your toolkit?  In partnership with the Insti-
tute for Continuing Legal Education, the Consumer Law Section will be presenting 
Consumer Law Essentials on Thursday, October 6, 2011.  Watch your mailbox for 
registration information.  We hope to see you there!

From the Chair
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MICHIGAN PLEDGE TO ACHIEVE

DIVERSITY AND INCLUSION

WE believe the diversity and inclusion are core values of the legal 
profession, and that these values require a sustained commitment to 
strategies of inclusion.

Diversity is inclusive. It encompasses among other things, race, gender 
identity and expression, religion, nationality, language, age, disability, 
marital and parental status, geographic origin, and socioeconomic 
background.

We believe that law schools, law firms, corporate counsel, solo and 
small firm lawyers, judges, government agencies, and bar associations 
must cooperatively work together to achieve diversity and inclusion, 
and that strategies designed to achieve diversity and inclusion  will 
benefit from appropriate assessment and recognition.

Therefore, we pledge to continue working with others to achieve 
diversity and inclusion in the education, hiring, retention, and 
promotion of Michigan’s attorneys and in the elevation of attorneys 
to leadership positions within our organizations, the judiciary, and 
profession.

Take the Pledge 
Sign Online

http://www.michbar.org/diversity/
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Court of Appeals Blocks MERS Foreclosures

By Fred Miller

The Mortgage Electronic Registration System (MERS), 
under attack by foreclosure defense attorneys around the 
country, suffered a blow in April when the Michigan Court of 
Appeals ruled that it cannot foreclose by advertisement in this 
state.  Residential Funding v Saurman, Ct of App no. 290248.

MERS is one of the innovations in the mortgage industry 
created in the 1990’s, devised to grease the wheels of mortgage 
securitization.  Widespread securitization was a  key develop-
ment leading to both the mortgage boom of 2001-2007 and the 
succeeding housing bust.  MERS is a private electronic registry 
meant to replace in large part the functions of the public register 
of deeds for mortgages.  MERS is named in the mortgage or 
another document as the mortgagee, but only in the capacity of 
“nominee” of the holder of the mortgage note.  The note then 
goes through various hands on the way to securitization in a 
trust, which itself may be sliced and diced into debt securities 
of various sorts.  The movements of the mortgage note aren’t 
recorded, and the recorded mortgage interest stays with MERS, 
saving time and money for the industry and obscuring the entire 
process behind the MERS veil.

The securitization process made possible the funneling of 
huge sums of investment money into mortgages and the separa-
tion of original lenders from any responsibility or involvement 
with the loans they made.

MERS was a fantastic success for its first dozen or so years.  
It is estimated that MERS is now named as mortgagee in over 
60% of outstanding home mortgages.  However, the MERS 
model does not mesh easily with traditional real estate law and 
practice, and the mortgage industry never bothered to try to 
write its model into law in most states.  The housing bust and 
the tremendous rise in foreclosures have exposed the underlying 
issues with this system.  

As foreclosures rose, MERS became a foreclosure referral 
machine.  MERS did not expand its single small office staff or 
change its approach as a service to the mortgage industry.  It 
instead deputized thousands of employees at the mortgage ser-
vicers as “assistant vice-presidents” or other “officers” of MERS 
(at a cost to the servicer of $25 each), allowed to sign documents 
on MERS’ behalf.  The documents include affidavits to support 
judicial foreclosures and documents to clear up title problems.  
This approach to bringing foreclosures while remaining only 
a registry - essentially just a list of mortgages - made MERS’ a 
major contributor to the “robo-signing” scandal.

Whether MERS can legally foreclose has been an issue in 
many states. Michigan law, which was never adjusted to accom-
modate MERS, requires that a party bringing a foreclosure by 
advertisement either 1) own the indebtedness (the mortgage 
note), 2) be the servicing agent, or 3) own an interest in the 
indebtedness.  MCL 600.3204(b).  MERS is never the owner 
of the mortgage note or the servicer of the mortgage.  While 
MERS argued it had an “interest in the indebtedness” by being 
the “nominee” on the mortgage, the Saurman Court’s majority 
opinion noted that MERS argued just the opposite in other 
court cases.  When the Nebraska bank regulators argued in 
court that MERS needed to be licensed as a mortgage banker, 
MERS maintained that it had “nothing to do with the loans.”  
Since MERS has no right to collect on the debt under any 
circumstances, the Michigan Court of Appeals ruled it had no 
interest in the indebtedness and could not use foreclosure by 
advertisement.

Judge Wilder dissented.  According to Wilder’s analysis, 
MERS has an interest in the mortgage note because it has an 
obligation to release the security agreement once the note is 
paid.  That’s enough to give MERS the right to use foreclosure 
by advertisement.

The Saurman decision is published, and review by the 
Michigan Supreme Court is anticipated.  Consumer Law Sec-
tion Councilmember and past Section Chair Lorray Brown 
argued the case for the homeowners on appeal.

MERS had already reduced the number of mortgages 
foreclosed in its name, instead often transferring its mortgage 
interest to another party just before the foreclosure is started.  
That has raised another thorny legal question: Does MERS have 
anything to transfer?  Can it transfer a right to foreclose that it 
does not have?  Does it have authority to transfer any interest 
in the mortgage to someone else?

A recent New York bankruptcy court decision examined 
in detail the MERS language in mortgages, MERS’ bylaws 
and agreements with mortgage lenders, and found no basis for 
MERS to have authority to transfer any mortgage interest to 
another party.  In Re Agard, 444 BR 231 (Bankr EDNY 2011).  

There may be only one thing certain in assessing MERS’ 
legacy for mortgage lenders and homeowners alike: More 
litigation.
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The rolling back of consumer protections in Michigan 
is continuing, quite possibly at increased speed. The basic 
consumer protection statute, the Consumer Protection Act, 
MCL §§ 445.901 et seq. is now largely useless. The Michigan 
Supreme Court’s decision in Smith v Globe Life Insurance Co., 
4602 Mich 446; 597 NW2d 28 (1999) and subsequent deci-
sions have construed the exception in the MCL § 445.904(1)9a) 
for “a transaction or conduct specifically authorized under laws 
administered by a regulatory board or officer acting under statu-
tory authority of this state or the United States” so broadly that 
the act is largely meaningless for any activity arguably regulated 
in any form. The new Republican governor and legislature 
have extended this trend by emasculating the most popular 
consumer statute, the Item Pricing Act. Governor Rick Snyder 
called for these changes in his inaugural address in January and 
the legislature quickly followed suit. HB 4158 was approved 
by the governor on March 29th and became Public Act 15 of 
2011, effective September 1, 2011. The Consumer Law Section 
Council testified against the bill, without success.

The original  act was very popular with consumers because 
it empowers them to assert their rights immediately and receive a 
bounty if they are charged more for an item than the sticker price. 
Proof is extremely simple—the price on the receipt is higher than 
price on the sticker. The aggrieved consumer gets the benefit of 
the sticker price plus an extra amount ranging between $1 to $5. If 
the retailer does not comply, the consumer can seek $250 in court.

The original act has been extremely unpopular with many 
retailers, but not because of the small bounties. Rather, the 
complaints have been over sometimes hefty fines for willful 
noncompliance with the law. For example, in 2006 Attorney 
General Mike Cox reached a $1,500,000.00 settlement with 
Wal-Mart after an intended action “alleging massive failure to 
individually price items, which stands in violation of Michigan 
law.” The other primary area of complaint has been the costs of 
paying personnel to attach the stickers and update them every 
time prices change.  Other criticisms have been that the act 
does not allow for technological innovations and creates pricing 
inertia, discouraging merchants from changing prices as often 
as might be done in other states. All of these are discussed in 
“Outmoded Consumer Protection: The Incompatibility of Item 
Pricing Laws and Radio Frequency Identification” by David 
Wyld, a management professor at Southeastern Louisiana 
University. http://www.bukisa.com/articles/372597_outmoded-
consumer-protection-the-incompatibility-of-item-pricing-laws-
and-radio-frequency-identification

The new act is hardly the result of state-of-the-art draft-
ing. The original bill continued the imposition of a penalty 
for charging more than the displayed price, but eliminated 
any requirement that a price be displayed. That was corrected 
before the bill passed, but the requirements are very different.

The original law says:

The total price of a consumer item displayed or of-
fered for sale at retail shall be clearly and conspicuous-
ly indicated in Arabic numerals, so as to be readable 
and understandable by visual inspection, and shall 
be stamped upon or affixed to the consumer item. If 
the consumer item is in a package or container, the 
total price shall be stamped upon or affixed to the 
outside surface of the package or container and need 
not be placed directly upon the consumer item. MCL 
§ 445.353(1). 

The new act replaces this with

(e) A price is “displayed” for a consumer item if the 
price is stamped, affixed, or otherwise marked on the 
consumer item; or the price of the consumer item is 
displayed, by signage, by an electronic reader, or by 
any other method that clearly and reasonably conveys 
the current price of the consumer item, to a consumer 
when in the store at the place where the item is lo-
cated. Sec 2(e).

There are many differences.
The original law is very exact. Prices have to be marked 

in Arabic numerals and have to be clearly and conspicuously 
indicated, so as to be readable and understandable by virtual 
inspection. One might speculate that some politicians chose 
to eschew requiring Arabic numerals based on the so-called 
cultural conflict with radical Islam, just as other politicians 
objected to “French” fries after the French government proved 
unsympathetic to the war in Iraq. It is notable that movie pro-
ducers among others use Roman numerals for years primarily 
because they are difficult for most consumers to read quickly. 
The new law might well allow prices to be expressed in Roman 
numerals, Hebrew numerals, or any numerical system.

A more critical question of statutory construction is what 
the phrase “reasonably conveys the current price of the consumer 
item, to a consumer when in the store at the place where the 
item is located” modifies. The question is what methods of 

Changes to the Item Pricing Act

By Josh Ard

http://www.bukisa.com/articles/372597_outmoded-consumer-protection-the-incompatibility-of-item-pricing-laws-and-radio-frequency-identification
http://www.bukisa.com/articles/372597_outmoded-consumer-protection-the-incompatibility-of-item-pricing-laws-and-radio-frequency-identification
http://www.bukisa.com/articles/372597_outmoded-consumer-protection-the-incompatibility-of-item-pricing-laws-and-radio-frequency-identification
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Continued on next page

displaying prices must reasonably convey prices to consumers. 
There are three logical answers:

• Just the other methods
• By other methods and by signage, and electronic 

readers
• By other methods, signage, electronic readers, and af-

fixing something to the items themselves
Proponents suggested that the last answer is right, but it is 

far from clear that courts applying normal canons of statutory 
construction would agree.

One initial problem is the comma within the phrase. I 
can think of no justification for it. It is clearly wrong to put a 
comma in the analogous place in a sentence such as

*He showed the beautiful flower corsage, to his date to 
the prom.

Presumably, the comma is simply an error that can be 
ignored.

Two common rules of statutory construction argue for the 
first of these three readings, that only other methods have to be 
reasonable. One of the rules is that a modifying clause modifies 
only the last antecedent. Let us consider some examples. 

He recognized the boy and the woman in the blue dress.

Presumably only the woman was in the blue dress, not 
both the boy and the woman. On the other hand, if we read

He saw the boy and the woman standing by the fence.

It is ambiguous whether both the boy and the woman were 
standing by the fence or just the woman. Clear writing can 
eliminate the unwanted possibility:

He saw the woman standing by the fence and the boy.

He saw the woman and the boy, both standing by the 
fence.

If the rule of modifying the last antecedent applies, then 
the phrase would only modify “any other method.”

A second rule of statutory construction is to pay attention 
to punctuation. The comma before “to a consumer”, as noted 
above, probably has to be ignored as an error. The major issue is 
what to make of the semi-colon. There is just one. Semi-colons 
have two primary functions. One is to replace a period, making 
what would otherwise be an ungrammatical run-on sentence 
into something acceptable:

Jack went up the hill; Mary came running after him.

A second function is to provide clearer structure to lists 
with internal commas. The semi-colons show the major breaks. 
For example,

The bill of lading listed olives, grapes, dates, figs, and 

other foods; cinnamon, saffron, and other spices; and 
various rugs and other textiles.

The semi-colon could be justified by the fact that the first 
set of items in the conjoined list contains internal commas—“ 
stamped, affixed, or otherwise marked.” The problem is that 
there is no semi-colon before the second or. The second set 
also contains internal commas. If the drafters used punctua-
tion correctly, the reasonable interpretation is that there is a 
major break between other methods and stamping, affixing, or 
otherwise marking on consumer items themselves.  If there is 
a major break, it is unreasonable that a modifier in the second 
part reaches across the major boundary to modify items there.

The upshot is that both of these rules of statutory construc-
tion argue against a construction where affixing, stamping, or 
marking on consumer items has to meet any criteria for reason-
ableness. Any form of marking on the item would be sufficient, 
no matter whether an ordinary consumer can interpret it or not.

It is true that these two methods of statutory construction 
are not obligatory, as was pointed out in a report CRS Report 
for Congress Order Code 97-589: Statutory Interpretation: General 
Principles and Recent Trends, updated August 31,2008. http://
www.fas.org/sgp/crs/misc/97-589.pdf The CRS is the Congres-
sional Report Service. Nevertheless, one cannot be sure a court 
would determine that merchants after September 1st have to 
convey pricing clearly unless they use some new method not 
listed in the act.

I pointed out this issue of potential ambiguity to the spon-
sor, but nothing was done to clarify the legislation.

A more pressing concern might be how people behave in 
practice. The current act is very usable because a consumer has 
the relevant information after the purchase is completed—the 
price on the item and the price on the receipt. The complaints 
by merchants about cost involved marking on individual items, 
so it is reasonable that many merchants will discontinue such 
marking. If prices are signaled by means such as signs or scanners 
in the retail area, consumers will no longer have a memento of 
the displayed prices to take with them. Even if a consumer feels 
that the scanned price was too high, she would have to work to 
find out if she is correct, such as by walking back to the stacks 
and taking a snap-shot of the displayed price. It stands to reason 
that fewer consumers will make such efforts.

The act has other provisions that are relevant. For example, 
this will be the exclusive remedy starting in September. Cur-
rently, it is merely one potential remedy. Also, the act contained 
a small appropriation for the Attorney General’s office for con-
sumer education. Interestingly, this small appropriation makes 
it impossible to reject the law by referendum, based on Article 
2, Section 9 of the Michigan Constitution.

http://www.fas.org/sgp/crs/misc/97-589.pdf
http://www.fas.org/sgp/crs/misc/97-589.pdf
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Changes to the Item Pricing Act

Continued from page 5

Perhaps it was time to consider some modifications to reflect 
new technological possibilities. For example, council member 
Stuart Sandweiss testified that it would be reasonable to allow 
the Attorney General or other official to allow other methods 
that demonstrably convey relevant information to most con-
sumers and allow them to take some print-out or other record 
of prices with them. In the future, with radio frequency tags we 
may be able to go through a checkout without having to take 
items from a shopping cart. Some changes would presumably 
be necessary to allow for that. It is important to think of shop-
pers with disabilities or physical challenges. Moving items to 
scanners or reading fine print is quite difficult for many.

Rather than looking only at cost savings, retailers should 
also consider the risks of lost sales. I testified about an experience 
in Florida, where I walked out of a store rather than buying 
an item I was considering because there was no easy, obvious 

method of determining the price. The threat to Michigan retail-
ers is not so much from other bricks and mortar stores in the 
neighborhood but from the web. I suppose I am fairly typical. 
I find I buy a greater percentage of items electronically as the 
years go by. There is a great attraction and convenience to local 
shopping, but if I cannot find out prices, it is easy enough to 
buy items from websites I can navigate quickly. Right now I do 
not buy groceries that way, but I know that Amazon and other 
internet-based retailers are making a big push in that area. The 
more uncomfortable the local shopping experience, the less 
likely we are to enter the stores.

Retailers got what they wanted, but it might be a Pyrrhic 
victory. The changes are not likely to benefit consumers at all. 
No one really believes that this will cause prices to drop in 
Michigan, as retail jobs are lost.

WASHINGTON , D.C. - A federal rule issued today that 
strengthens protections for back accounts used to collect federal 
benefits is welcome news for retirees, veterans and disabled 
persons, according to lawyer for the National Consumer Law 
Center.

The “interim final” rule, which will take effect on May 1 
but is still open for public comment, will limit creditors’ abil-
ity to freeze and take funds from accounts that contain Social 
Security, Supplemental Security income (SSI), VA and other 
federal benefits. These benefits, which are legally protected from 
court-issued garnishment orders, are critical to the survival of 
many recipients.

“We applaud the work of the Treasury Department and 
other agencies to safeguard these essential benefits, and the lead-
ership of Sen. Max Baucus on this issue” said Margot Saunders, 
an attorney with the center. “All too often, elders, veterans, and 
disability benefit recipients who rely on these benefits for the 
their basic needs have been unable to access them for extended 
period because of creditor-imposed garnishment freezes”

Social Security , Supplemental security income(SSI, VA, 
and similar federal benefits are intended to meet beneficiaries’ 
daily needs. federal law makes these funds immune from seizure 
by creditors.

But in practice, creditors frequently obtain court garnish-
ment orders so that banks them freeze bank accounts containing 
protected funds. A beneficiary may be unable to access urgently 
needed funds for weeks or months. Often, the paper work and 
procedures needed to end an illegal freeze prove too daunting 
for a recipient, so that a bank turns over supposedly “untouch-
able” funds to a creditor.

The new rule prohibits the Patrice of denying beneficiaries 
access to these essential funds in bank accounts. It requires all 
banks to determine whether an account contains protected 
funds. If an account contains protected funds, the ban is 
required to protect two months of benefit payments requires 
additional court filings by beneficiary.

IN announcing the rule, the agencies started that it s 
framework could be expanded in future years to protect other 
federal payments such as military retirement.

“There are still many other steps that need to be taken to 
make bank accounts safe, “Saunders said.”But this new rule 
will give peace of mind to many elders, veterans, and disability 
benefit recipients.”

New Treasury Rule Protects Social Security, VA, 
Other Federal Benefits
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Introduction

Michigan requires standing in order to sue. Historically 
standing in Michigan developed as a limited, prudential doc-
trine intended to “ensure sincere and vigorous advocacy” by liti-
gants.1 Under this prudential approach, standing is determined 
by the court on a case to case basis.2 The issue of standing is 
jurisdictional. It does not deal with the merits of the plaintiff’s 
claim; instead, it examines the plaintiff’s right to bring the claim 
at all.3 No matter how meritorious a plaintiff’s claim might be if 
the plaintiff lacks standing the case will generally be dismissed. 

In the vast majority of cases standing is based on the litigant 
having a cause of action at law pursuant for which a remedy 
may be sought. For example, if a contract is breached the non-
breaching party would have a cause of action at law for breach 
of contract pursuant to which he or she could seek damages or 
some other contract remedy. As Michigan’s prudential approach 
to standing developed, there were four other circumstances 
where a litigant lacking a direct injury type cause of action at 
law could otherwise have standing to sue. First, the litigant 
could acquire standing under MCR 2.605, the court rule pro-
viding for declaratory judgments.4 Second, standing could be 
based on specific statutory language conferring standing as is 
the case with many consumer protection and environmental 
protection statutes.5 Third, standing could be found where a 
statute does not specifically provide for standing, but standing 
can be implied from the statutory scheme.6 Forth, standing 
could be based on circumstances where the court in its discre-
tion determines that “the litigant had a special injury or right, 
or substantial interest that will be detrimentally affected in a 
manner different from the citizenry at large.”7

Starting in 2001 with Lee v Macomb County Board of Com-
missioners,8 the conservative Supreme Court majority, (Justices 
Taylor, Markman, Young and Corrigan, often referred to as the 
“majority of four” by Justice Weaver9), in one of it’s numerous 
reversals of Michigan precedent10 began a process of disman-
tling Michigan’s traditional prudential approach to standing. 
In a series of rulings,11 this majority severally limited standing 
thereby denying access to the courts to many individuals who 
would have had standing under prior Michigan precedents. 

Unfortunately, for over ten years the status of the law in 
Michigan has depended on the political or ideological beliefs 

of the majority of justices on the Michigan Supreme Court. 
Many reversals of Michigan precedent by the “majority of four” 
appear to have been politically or ideologically motivated favor-
ing defendants in civil cases and prosecutors in criminal cases.12 
The reconstruction of some of those precedents may well have 
been the result of political winds as well. 

When Justice Taylor was defeated and “replaced” by Jus-
tice Hathaway, the three more liberal justices joined by Justice 
Weaver took the opportunity to undo some of what they 
perceived to be overreaching by the prior majority.13 One case 
allowed the new (and quite temporary14) majority to reconstruct 
Michigan’s historical approach to standing.  In Lansing Schools 
Education Association v Lansing Board of Education,15 the new 
majority reversed the prior majority’s standing rulings restoring 
standing in Michigan to its pre-2001 status. This article will 
examine how “the majority of four” dismantled Michigan’s long 
held approach to standing, how Lansing Schools reconstructed 
that approach and what it all may mean. 

How the “Majority of Four” “Eroded Michigan's                
Traditional Rules of Standing” 16

As noted above, the first blow to Michigan’s historical 
standing came in Lee v Macomb County Board of Commission-
ers.17  In Lee, two cases were consolidated—one from Wayne 
County; the other from Macomb County. In each, plaintiffs 
sought to compel the board of commissioners to implement 
the Soldiers’ Relief Fund Act.18 The two counties challenged 
plaintiffs standing to sue. The plaintiffs, who were individuals 
that would benefit from the implementation of the statute, had 
no cause of action at law and no specific or implied statutory 
standing. They could only have standing if the court were to find 
that they “had a special injury or right, or substantial interest 
that will be detrimentally affected in a manner different from 
the citizenry at large.”19 In Macomb County the trial court 
granted defendants summary disposition; in Wayne County the 
trial court found the plaintiffs did have standing. The Court of 
Appeals ruled that there was standing in both cases on the basis 
that plaintiffs were “members of the class for whose benefit the 
Act was enacted.”20

The Lee, “majority of four” used the case to make a clear 
departure from Michigan’s long held prudential approach to 

How the Supreme Court Dismantled and 
then Reconstructed Standing in Michigan 
and What it Means

By Gary M. Victor

Continued on next page
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standing. Ignoring the differences between the federal and state 
constitutions,21 the Lee majority determined that standing was 
a constitutional matter subject to the same “case or controversy” 
restrictions as those contained in Article III of the federal con-
stitution. The Court, on the basis of it’s constitutional approach 
to standing, held that standing in Michigan was subject to the 
federal standing test established in Lujan v. Defenders of Wild-
life22 as the “irreducible constitutional minimum of standing”.23 
The Lujan test requires:

First, the plaintiff must have suffered an “injury in 
fact”-an invasion of a legally protected interest which 
is (a) concrete and particularized, and (b) ‘actual 
or imminent, not ‘conjectural’ or ‘hypothetical.’ ‘ 
Second, there must be a causal connection between 
the injury and the conduct complained of--the injury 
has to be “fairly ... trace[able] to the challenged action 
of the defendant, and not ... th[e] result [of ] the 
independent action of some third party not before 
the court.’ Third, it must be “likely,” as opposed to 
merely “speculative,” that the injury will be ‘redressed 
by a favorable decision.’24

The majority went on to conclude that the plaintiffs had 
failed to meet the requirements of its new standing test.25

The “majority of four” expanded on Lee in Nat’l Wildlife 
Federation v. Cleveland Cliffs Iron Co.26 In Cleveland Cliffs, an 
environmental protection group sought an injunction under 
MCL § 324.1701 of the Michigan Environmental Protection Act 
(MEPA)27 against a mining company. This section of the MEPA 
permits “any person to maintain an action”. . .for the protection of 
the air, water, and other natural resources.” Although the “major-
ity of four” could have simply found that the plaintiff did have 
standing under it’s Lujan test adopted in Lee, it launched into 
extensive dicta discussing standing as a constitutional issue, the 
necessity of a “case or controversy” and the separation of powers.28 
The end product of this extensive “analysis” was an opinion that 
the legislature did not possess the power to bestow standing on 
anyone failing to meet the Lujan test.29 Cleveland Cliffs set the 
stage for the next attack on standing.

Perhaps the most devastating attack on standing by “the 
majority of four” came in Rohde v. Ann Arbor Public Schools.30 
In Rohde, a group of taxpayers, pursuant to MCL § 169.21, 
brought suit against the school district seeking declaratory and 
injunctive relief prohibiting the district from providing medical 
benefits to the same-sex partners of public school employees. 
The statute provides that “any person. . .paying taxes to such 
political unit. . . may institute suits or actions at law or in eq-
uity. . .” The “majority of four” acknowledged that under the 

plain wording of the statute plaintiffs had standing; however, 
after conducting it’s constitutional standing analysis empha-
sizing the separation of powers, it determined that the statute 
was unconstitutional to the extent that it granted standing to 
anyone failing to meet the standing requirements established in 
Lee and Cleveland Cliffs.31 In one feel swoop, the “majority of 
four” held all legislative standing enactments unconstitutional 
to the extent that they bestowed standing to anyone that could 
not pass the Lujan “injury in fact” test32 and usurped the Leg-
islature’s authority to pass such standing statutes in the future.

The “majority of four” solidified its separation of powers 
standing approach in Michigan Citizens for Water Conservation v. 
Nestle Waters North America Inc,33 an environmental protection 
case. There, the Court combined its dicta from Cleveland Cliffs 
with its reasoning in Rohde to hold that the Legislature did not 
have the power to confer standing under MCL § 324.1701 of 
the Michigan Environmental Protection Act to anyone that 
failed to establish a Lujan “injury in fact”.34 At this point the 
prudential approach to standing was all but eliminated. Stand-
ing in Michigan now required an “injury in fact” in virtually all 
cases, the Legislature had been robbed of the power to confer 
standing without such an injury and courts no longer had 
discretion on the issue.35

Lansing Schools Restores Michigan's Prudential Ap-
proach to Standing

In Lansing Schools Education Association v Lansing Board of 
Education,36 teachers and their union brought an action for de-
claratory and injunctive relief against the school board seeking to 
secure the expulsion of students who allegedly assaulted teach-
ers. Plaintiffs’ claim was made pursuant to MCL § 380.1311a 
which requires the expulsion of students who assault teachers 
and which does not provide for a private right of action. The trial 
court granted defendants summary disposition on the grounds 
that it lacked the authority to interfere with the school board’s 
discretion. The Court of Appeals affirmed on the grounds that 
the plaintiffs had failed to establish standing under Lee.37

The first thing the new Supreme Court majority did was 
reverse Lee and all of its progeny holding that standing in Michi-
gan “should be restored to a limited, prudential approach that is 
consistent with Michigan’s long-standing historical approach to 
standing.”38 Next, Justice Cavanagh’s majority opinion engaged 
in an extensive analysis of the historical development of Michi-
gan’s standing doctrine39 and the Lee/Cleveland Cliffs approach 
including criticisms of the latter approach.40 After that, the 
majority opinion conducted a in a stare decisis analysis by which 
the Court justified the reversal of such recent precedents.41

http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=595&FindType=Y&SerialNum=2012780080
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000043&DocName=MIST380.1311A&FindType=L
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Concluding its lengthy analysis, the Court set out what 
Michigan’s approach to standing should be in the future:

Under this approach, a litigant has standing whenever 
there is a legal cause of action. Further, whenever a 
litigant meets the requirements of MCR 2.605, it is 
sufficient to establish standing to seek a declaratory 
judgment. Where a cause of action is not provided at 
law, then a court should, in its discretion, determine 
whether a litigant has standing. A litigant may have 
standing in this context if the litigant has a special 
injury or right, or substantial interest, that will be 
detrimentally affected in a manner different from the 
citizenry at large or if the statutory scheme implies 
that the Legislature intended to confer standing on 
the litigant.42

Applying this old, yet newly articulated standing test, the 
Court held that the plaintiffs had standing because they had 
“a substantial interest in the enforcement of MCL 380.1311a 
that is detrimentally affected in a manner distinct from that 
of the general public.”43 Simply put, Lansing Schools returned 
standing in Michigan to its pre-Lee status.

What It All Means

At first blush, the restoration of Michigan’s standing ju-
risprudence to its pre-2001 status would appear to be a boon 
for consumer advocates, environmentalists and the Michigan 
Legislature. Consumer advocates and environmentalists would 
no longer have to prove an “injury in fact” with regard to existing 
statutes conferring standing which were declared unconstitu-
tional under the Lee/Cleveland Cliffs approach. The Legislature’s 
prior enactments conferring standing would be brought back to 
their original intention and its ability to enact future standing 
legislation would be restored. 

In fact, whether these promised benefits of Lansing Schools 
will be realized may well depend on the results of the November, 
2010 election. In that election Justice Davis (who was appointed 
by Governor Granholm after Justice Weaver resigned44) was 
defeated, Justice Young was reelected and Judge Mary Beth 
Kelly, a Republican, was elected.45 After the election, Justice 
Corrigan agreed to resign on January 14, 2011 to accept her 
appointment by the newly elected Republican Governor, Rick 
Snyder, to head the Michigan Department of Human Services.46 
On January 10, 2011, Governor Snyder appointed Court of 
Appeals Judge Brian Zahra to the vacancy created by Justice 
Corrigan’s resignation.47 Given this new conservative majority, 
the future of standing in Michigan will most likely rest on the 
new conservative justices’ view of stare decisis. 

The two remaining members of the “majority of four” have 
shown little respect for stare decisis in the past.48 Even so, they 
have strenuously argued that the new majority, in reversing 

cases decided by the “majority of four”, violated the principle 
of stare decisis. They have also made it clear that they believe 
the Lee/Cleveland Cliffs approach to standing is constitutionally 
required. It may well be that these justices who so vehemently 
defended stare decisis when they were being reversed will show 
no reluctance to discard that principle now that they have 
returned to power. If that turns out to be the case, the future 
of standing in Michigan will depend on what the two new 
conservative justices decide to do.

It is likely that before long we will have the opportunity 
to see the new conservative majority’s view of stare decisis, but 
not necessarily in regard to standing. On July 31, 2010, 49 the 
same day Lansing Schools was decided, and later at the end of 
December, 2010,50 the then majority decided several other cases 
reversing decisions made by the “majority of four”. A reversal 
any of these other decisions, would spell the imminent death of 
Lansing Schools and a return to the Lee/Cleveland Cliffs stand-
ing approach. It would also indicate another, more important, 
death—that of stare decisis in the Michigan Supreme Court. 
The speculation that the Michigan Supreme Court has become 
a political institution rather than a legal institution will have 
become a sad reality.

Summary and Conclusion

One must have standing to sue. Historically, Michigan 
developed a limited, prudential approach with standing deter-
mined by the court on a case by case basis. Starting in 2001, 
with Lee v Macomb County Board of Commissioners,51 the 
conservative Supreme Court majority created an entirely new 
approach to standing based on the theory that standing under 
the Michigan constitution was co-extensive with Article III 
standing under the federal constitution. Under this latter ap-
proach, no one could have standing without an “injury in fact” 
and the Michigan Legislature did not have the power to confer 
standing on anyone lacking that individual type of injury. This 
new approach severely limited standing, especially with regard 
to consumer advocates or environmental groups who previ-
ously had statutory standing to act as private attorneys general 
to protect consumers and the environment without necessarily 
having an “injury in fact”.

After the defeat of Justice Taylor and his replacement by 
the more liberal Justice Hathaway in 2008, a new majority 
was in control. On July 31, 2010, in Lansing Schools Education 
Association v Lansing Board of Education,52 this new majority 
reversed the Lee line of cases restoring Michigan’s standing 
jurisprudence to its pre-Lee status.  In the November, 2010 
election conservatives regained control of the Supreme Court. 
The eventual statues of standing in Michigan will depend on 
the new conservative majority’s view of stare decisis, especially 
the two new justices whose views on stare decisis are as yet 

http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1005563&DocName=MIRRCPMCR2.605&FindType=L
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unknown. Perhaps Lansing Schools will survive the change in 
the political composition of the Court. Otherwise, we will have 
clearly entered an era where the Court is controlled more by 
politics than legal reasoning.   
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