
Patricia Sturdevant, consumer class action attorney
and general counsel of the National Association of Consumer Advocates,

will be the featured speaker at the
Section Annual Meeting September 16th.

NACA Leader to Address Annual Meeting

The general counsel for the National Association of
Consumer Advocates (NACA), the nation�s leading
organization of consumer attorneys, will be the featured
speaker for the Consumer Section�s Annual Meeting in
September.

Patricia Sturdevant will speak on �Improving Your Con-
sumer Practice and Enhancing Recoveries.� The Section meet-
ing will be held during the Bar�s Annual Meeting in Grand
Rapids, on Thursday, September 16. The Section business
meeting starts at 2:00 p.m., and the program will follow at
2:30 p.m.

Before taking the position with NACA, Sturdevant was
one of the nation�s leading consumer class action practitioners,
with Sturdevant & Sturdevant in San Francisco. She
represented consumers in numerous cases against banks and
insurance companies, citing excessive fees and other charges.
She and her partner were successful enough to earn the
coveted Vern Countryman Consumer Law Award from the
National Consumer Law Center, and a full-page piece
criticizing their work in Forbes magazine.

Since becoming general counsel, she has moved the
NACA offices to Washington, to be more involved in legisla-
tive and administrative advocacy. Under her leadership, NACA
has filed amicus briefs in a number of important federal ap-
pellate cases involving RESPA, TILA and the Fair Credit Re-

porting Act. NACA
has also produced a
set of guidelines for
the settlement of
class actions. The

guidelines reviewed many of the practices that raise ques-
tions about the fairness of some class action settlements to
class members, and recommended procedures to make sure
that the interests of class members are not undercut by the
lawyers representing the class. The guidelines have been re-
printed in their entirety in Federal Rules Decisions. 176 FRD
375 (1998).

Founded in 1993, NACA has grown quickly, topping 500
members. NACA seeks to bring together private practitio-
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ners with legal aid and prepaid legal services attorneys to
improve the practice of consumer law and better protect con-
sumer rights. From her own experience and that of NACA
members across the country, Pat Sturdevant will bring Sec-
tion members a bird�s eye view of successful approaches to
consumer practice.
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By Laurin’ C. Roberts Thomas
Section Chairperson

From the Chair

This has been a very good year for the Consumer Law Section,
despite the lack of executive and legislative support for consumer
issues. We have accomplished a great deal this year and it has been
an honor to serve you. In my last address to you as Chair of this
section, I want to thank you for your support, and to thank the
Council for their hard work and assistance this year. We could not
have achieved so much without the hard workers you were astute
enough to elect as officers.

The State Bar invited us to undertake a theme issue of the Bar
Journal on the subject of Consumer Law. It was published as the
March, 1999 issue. We have continued to publish the Section news-
letter on a quarterly basis, and are in the process of establishing two
consumer law brief banks, the first in conjunction with the Michigan
Trial Lawyers Association and the second with the Michigan Pov-
erty Law Program. The purpose of the brief bank is to provide con-
sumer attorneys with pleadings that will (hopefully) make their pro-
fessional lives a little easier. We could use some help building the
banks, so please, if you have some pleadings lying around that you
are especially proud of, we would appreciate it if you would �de-
posit� them with us.

Another highlight of this year is the relationship that we have
established with the Michigan Attorney General�s Office. Attorney
General Jennifer Granholm attended one of our Section meetings,
and in a further show of support, has assigned a liaison from her
office to work with us. This is a relationship we are eager to explore.

The time for the 1999 Annual Meeting is drawing near. Our
Section is scheduled to meet on Thursday September 16, 1999 at
2:00 p.m. Even though it will mean relinquishing my chairpersonship,
I am looking forward to the event. Our business meeting will include
the election of officers and the filling of vacant council seats. We
were fortunate enough to entice Pat Sturdevant, Executive Director
of the National Association of Consumer Advocates, to be our
keynote speaker. Ms. Sturdevant�s topic will be �Improving your
Consumer Practice and Enhancing Your Recoveries.�

Also at the Annual Meeting, we will be presenting the 2nd An-
nual Frank J. Kelley Consumer Advocacy Award to Attorney Gary
Victor. Attorney Victor has been a member of the Section Council
since our inception. He has authored several articles for both the
Michigan Bar Journal and for our newsletter, including articles on
attorneys� fees under the MCPA and the applicability of the MCPA
to insurance companies and regulated industries

I would like to again take this opportunity to express my grati-
tude to the hard-working section Officers and Council for all of their
assistance and support throughout this year. I wish only the best to
the future Officers and Council that will take us into the next millen-
nium.
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As was thoroughly discussed in the last Consumer Law News-
letter, educational loans are now dischargeable in bankruptcy only
if excepting them from discharge would impose an undue hardship
on the debtor. An educational loan has generally
been defined by bankruptcy courts as one where
the proceeds are used �for educational purposes.�
Many if not most student loan recipients eventu-
ally consolidate their student loans by refinanc-
ing these loans to obtain a lower interest rate or
more advantageous payment schedule. Is the con-
solidation loan dischargeable or does it fall within
the Bankruptcy Code�s discharge exception for
student loans?

Most Bankruptcy Courts have held, with little
discussion, that consolidation loans are
nondischargeable. The consolidation loans are
federally insured pursuant to the Higher Educa-
tion Act of 1965. They are only available to refinance other federally
insured educational loans. Are they not therefore nondischargeable
educational loans?

Judge Arthur J. Spector doesn�t think so. In In Re Flint, 231
B.R. (Bankr.E.D.Mich. 1999), he concludes that if an educational

loan is one which is used �for educational purposes,� one which is
used to consolidate existing loans for the purpose of lowering inter-
est rates would not be an educational loan. �A more straightforward

interpretation of Section 523 (a)(8), which we
adopt, is that the loan proceeds must be used to
pay for the loan recipient�s education.�

Judge Spector acknowledges that most courts,
including the Sixth Circuit, have come to the op-
posite conclusion. In Re Rudnicki, 228 B.R. 179
(6th Cir. BAP 1999). The Judge also acknowledged
that consolidation loans are important to the stu-
dent loan program and allowing for the discharge
of these loans could undermine the program. How-
ever Section 523(a)(8) must be narrowly construed
in the debtor�s favor. The concern for the viability
of the student loan program is ��subject to the
countervailing considerations applicable to any

proposed exception from discharge, those being a fresh start for the
debtor, and equality of treatment for all debts and creditors.�

The Flint decision is on appeal. Although Judge Spector�s
decision is controversial, it is a well reasoned opinion with a com-
mon sense result.

By Peter L. Bagley

Dischargeability of Student Loans III: Consolidation

Help Build the Section Brief Bank with MTLA

The Consumer Law Section will work with the Michigan Trial Lawyers Association (MTLA) to establish a brief bank for
consumer law pleadings and briefs.

The State Bar of Michigan does not have brief bank facilities for sections. MTLA has agreed to add consumer law materi-
als submitted by the Consumer Law Section to its established and well-organized brief bank. Section members will be able
to access the Section’s consumer law materials in MTLA’s brief bank, at the reduced prices paid by MTLA members.

Section members are asked to submit complaints, motions, memos and briefs on Consumer Protection Act and other
state and federal consumer law issues to:

Clarence R. Constantakis
Brief Bank Chairperson

5605 Kaufman
Dearborn Heights, MI 48125

Members will be notified when consumer law materials have been filed and indexed in the MTLA brief bank, and are
ready to be used. The Section will also provide members with a list of available topics and information on ordering copies.

Help us out by submitting your briefs and pleadings
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The Court of Appeals Reverses Catallo—Can Businesses Sue
Under the MCPA, and if so, For What?

By Gary M. Victor

INTRODUCTION

The question of whether businesses can sue under the Michi-
gan Consumer Protection Act1 (the MCPA) has long been the sub-
ject of debate.2 Not surprisingly, most of the cases involving MCPA
claims brought by businesses have arisen in the federal courts.3

This short article, however, will focus on the two principal Michigan
cases speaking to this issue: Catallo Associates, Inc. v MacDonald
& Goren, P.C.4 and the very recent Jackson County Hog Producers
v Consumers Power Co5 which �reverses� the earlier decision. Once
these cases have been reviewed, it should be clearer what busi-
nesses cannot sue for under the MCPA. What business can sue for,
however, may still remain somewhat of a mystery.

THE STATUTORY FRAMEWORK

The confusion on the role of businesses as potential plaintiffs
under the MCPA is the result of the interplay of several of the act�s
definitions and the failure of the act to define �consumer.� The
MCPA prohibits over thirty types of conduct as �[u]nfair, uncon-
scionable, or deceptive methods, acts or practices in the conduct of
trade or commerce.�6 The act defines �trade or commerce� as fol-
lows:

�Trade or commerce� means the conduct of a business
providing goods, property, or service primarily for per-
sonal, family, or household purposes and includes the ad-
vertising, solicitation, offering for sale or rent, sale, lease,
or distribution of a service or property, tangible or intan-
gible, real, personal, or mixed, or any other article, or a
business opportunity.�7 (emphasis added).

Therefore, it would appear that a defendant can only be liable un-
der the MCPA if it provides goods, property, or service primarily for
personal, family, or household purposes.

The MCPA provides that �a person� may seek a declaratory
judgement as to whether conduct is in violation of the act8 or an
injunction to prevent violations of the act.9 It also provides that �a
person who suffers a loss� as a result of a violation of the act can
bring either an individual action10 or a class action.11 The act defines
person as follows:

�Person� means a natural person, corporation, trust, part-
nership, incorporated or unincorporated association, or
other legal entity.12

Clearly, the MCPA appears to contemplate business entities as po-
tential plaintiffs under the act.13 The question then resolves itself to
under what circumstances a business entity can sue another busi-
ness entity that provides goods, property, or service primarily for
personal, family, or household purposes.

THE CASES

The Court in Catallo14 attempted to answer this question in the
context of a law firm buying furniture for use in its office. This case
involved an appeal by MacDonald & Goren, P.C. (M & G) from the
trial court�s granting of summary disposition on its MCPA counter-
claim. The trial court�s decision was based on the proposition that
M & G, as a corporate entity, lacked standing to sue under the act.15

The Court of Appeals posed the issue as whether the office furnish-
ings sold to M & G were �sold primarily for personal, family or
household purposes.�16 The Court then concluded they were.

The Court used the MCPA definition of �person� to define �per-
sonal� and reasoned as follows:

Thus, it is apparent that �personal,� in the context of the
act, should be defined as �of or relating to a particular
person, corporation, trust, partnership, incorporation or
unincorporated association or other legal entity.�

Since the furnishings in this case were intended for the
use of M & G�s law firm, and since the incorporated law
firm is a �person� under the act, we conclude that the fur-
nishings were primarily for personal use��17

Under Catallo, business entities that purchased goods or ser-
vices for their own use were �consumers� entitled to the protec-
tions and benefits of the MCPA. For over eight years the Circuit and
District courts of Michigan were bound this decision. Then Jack-
son County Hog Producers18 came along.

In Jackson County, the plaintiff, a producer of hogs, sued Con-
sumers Power Company claiming damage to its business as a result
of stray voltage. Plaintiff�s complaint stated more than a half dozen
theories of liability including the MCPA. The trial court granted

summary disposition to the defendant on all of plaintiff�s claims and
assessed discovery sanctions of $20,000 against plaintiff and its
attorneys. Plaintiff and its attorneys appealed.19

The trial court had granted summary disposition on plaintiff�s
MCPA claim on the basis that the defendant was exempted from
coverage because it was extensively regulated by the Michigan
Public Service Commission.20 The Court of Appeals declined to ad-
dress the exemption issue,21 but held that summary disposition was
proper on another basis � that the MCPA did not apply to the
transaction at all. The Court stated:

�In our opinion, the definition of �trade or commerce�

�...it should be clearer what businesses
cannot sue for under the MCPA.�
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renders the MCPA inapplicable to the transaction in this
case, where plaintiffs purchased electricity from defendant
primarily for the purpose of operating their business rather
than �primarily for personal, family, or household pur-
poses.�22

The Jackson County Court recognized that its decision was
contrary to the decision in Catallo and specifically took the oppor-
tunity to reject, and in effect, �reverse� Catallo�s reasoning.23 The
Jackson County Court felt that Catallo panel had impermissibly
increased the scope of the MCPA by using the act�s definition of
�person� to interpret the term �personal� in the statutory phrase
�personal, family or household purposes.� The Court stated:

First, to use the MCPA�s definition of the root word �per-
son� to extrapolate a definition for the word �personal� is
not appropriate. The two words are different, and the defi-
nition of one should not control the definition of the other.
Second, the Catallo panel�s definition of �personal� ig-
nores the context defining the term �trade or commerce� as
it did, the Legislature intended to limit the MCPA�s applica-
bility to a class of transactions much narrower in scope
than that recognized by the panel in Catallo. That is, in
limiting the MCPA�s applicability to �the conduct of a busi-
ness providing goods, property, or service primarily for
personal, family, or household purposes,� the Legislature
intended to protect consumers harmed from transactions
more intimate in nature than the transaction involved in
this case.24 (emphasis added).

It is abundantly clear from the Jackson County opinion that
Catallo is no longer good law. The current state of the law is that
businesses may no longer seek MCPA redress regarding goods or
services purchased for use in their business operations. This might
leave open the possibility that businesses could sue regarding goods
or services purchased for non-business purposes. But few, if any,
factual contexts would appear to fall into this category.25

What is unclear from Jackson County is just how narrow the
Court intends the business use of the MCPA to be. The Court�s use
of the words �more intimate� was both unnecessary to the Court�s
analysis and potentially confusing. Will future cases focus on the
intimacy of the transactions in question? Hopefully, that will not be
the case.

It is possible that some future court may read Jackson County�s
gratuitous �more intimate� language to mean that only individuals
can be �consumer� plaintiffs under the MCPA. Such a decision,
however, would be both unwarranted and incorrect. Until some ap-
pellate court directly rules otherwise, there is every reason to be-
lieve that businesses can still bring actions for declaratory judg-
ments, injunctions and damages to redress such conduct as decep-
tive advertising or trade mark violations.26 Such suits should be
permitted because they usually benefit consumers in general.27

CONCLUSION

This article has examined the two most significant Michigan
cases on the question of businesses suing under the MCPA.
Michigan�s first major case on that question, Catallo Associates

Inc v MacDonald & Goren, P.C.,28 interpreted the act to allow a
MCPA claim by a law firm arising out of the purchase of furniture for
that firm. For over eight years Michigan followed the Catallo prin-
cipal of allowing businesses to sue regarding goods or services
purchased for business purposes. The Catallo holding has been
�reversed� by the recent case of Jackson County Hog Producers v
Consumers Power Co.29 Under Jackson County, businesses are not
considered as �consumers� under the MCPA with regard to goods
or services they have purchased for their own business use. Viewed
realistically, the Jackson County Court has interpreted the consum-
ers to be protected by the MCPA as everyday folk like you and me
who are out there buying goods and services in the marketplace.

Jackson County did not expressly hold that businesses have no
standing whatsoever to bring suit under the MCPA. The position
taken here is that such an interpretation of the MCPA would clearly
be in error. Businesses have the finances and interest necessary to
attack unfair and deceptive trade practices when government or
individual consumers may not be able to do so. In order to protect
that core of everyday people the MCPA was unquestionably de-
signed to protect, businesses should be given the opportunity to
sue whenever such suits will benefit consumers in general. The
exact role of businesses as potential enforcers of the MCPA must,
however, await future Michigan appellate decisions.

Footnotes
1. MCL 445.901, et seq.

2. See the differing analyses in Robertson v State Farm Fire and Casualty Co, 890 F Supp

671 (E.D. Mich 1995) and John Labatt Ltd v Molson Breweries, 853 F Supp 965 (E.D.

Mich 1994).

3. See, e g., Homeowner�s Group, Inc v Marketing Specialists, Inc. 931 F2d 1100 (6th

Cir 1991); Robertson v State Farm Fire and Casualty Co, 890 F Supp 671 (E.D. Mich

1995); John Labatt Limited v Molson Breweries, 853 F Supp 965 (E.D. Mich 1994);

Wynn Oil Co v American Way Service Corp, 736 F Supp 746 (E.D. Mich 1990);

Schreiber Manufacturing Co, Inc v Saft America, Inc, 704 F Supp (E.D. Mich 1989);

Gougeon Brothers, Inc v W. Kern Hendricks, (W.D. Mich 1983) and Nintendo of

America, Inc v Elcon Industries, Inc, 564 F Supp 937 (E.D. Mich 1982).

4. 186 Mich App 571 (1990).

5. 234 Mich App 72 (1999).

6. MCL 445.903

7. MCL 445.902(d).

8. MCL 445.911(1)(a).

9. MCL 4445.911(1)(b).

10. MCL 445.911(2).

11. MCL 445.911(3).

12. MCL 445.902(c).

13. Cf, Robertson v State Farm Fire and Casualty Co, 890 F Supp 671 (E.D. Mich 1995)

wherein Judge Cleland appears to argue that the Legislature included business enti-

ties in the definition of �person� only because it also uses the term �person� in

referring to defendants. Continued on Page 6
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14. 186 Mich App 571 (1990).

15. Id at 76.

16. Id at 84. The trial court cited MCL 445.904(1)(a) to support its decision.

17. Id.

18. 234 Mich App 72 (1999).

19. Id at 76.

20. Id at 84. The trial court cited MCL 445.904(1)(a) to support its decision.

21. The Court�s reluctance to revisit the exemption issue was probably because the law

in the this area had changed between the date of its decision and that of the trial court.

After the Court�s decision in Smith v Globe Life Insurance, 223 Mich App 264 (1997),

the mere fact that a MCPA defendant�s business was highly regulated no longer served

as a basis for exemption from the act. See generally, Victor, The Liability of Profession-

als, Insurance Companies and Other Regulated Industries Under the Michigan

Consumer Protection Act, 77 Mich B J 69 (1998).

22. Id at 86.

23. The Jackson County Court noted that since Catallo was decided one month before the

1990 Administrative Order went into effect, their decision, as the first on the issue

after the Administrative Order, was now controlling on the issue. Id at 86.

24. Id at 85-86.

25. One federal judge could think of only one set of facts � a business buying goods to

give to its employees as gifts or bonuses � and expressed doubt whether a MCPA suit

could be brought under those facts. See Robertson v State Farm Fire and Casualty

Co, 890 F Supp 671 (E.D. Mich 1995).

26. See, e g, John Labatt Limited v Molson Breweries, 853 F Supp 965 (E.D. Mich 1994)

and Nintendo of America, Inc v Elcon Industries, Inc 564 F Supp 937 (E.D. Mich

1982).

27. As stated by the Court in Labatt, supra n 25:

Implicit in the cases finding a right of action in non-consumers under the MCPA is

the understanding that the intent of protecting consumers is well served by allow-

ing suit to be brought by non-consumers who have a significant stake in the events.

Allowing a competitor to bring suit under a statute designed ultimately to protect

the interests of consumers is not a novel approach to enforcement, and is routing,

for instance, in actions under the Lanham Act. 15 U.S.C. §1125(a). In the context of

the Lanham Act, the Sixth Circuit held in Coca-Cola Co. v. Procter and Gamble

Co., 822 F.2d 28, 31 (6th Cir. 1987):

Protecting customers from false or misleading advertising�is an important

goal of the statute and a laudable public policy to be served. Under our eco-

nomic system, competitors have the greatest interest in stopping misleading

advertising, and a private cause of action under section 43(a) allows those

parties with the greatest interest in enforcement, and in many situations with

the greatest resources to devote to a lawsuit, to enforce the statue rigorously.

Public policy, therefore, is indeed well served by permitting misrepresenta-

tion of quality claims to be actionable under section 43(a).

The MCPA addresses in part the same policy as section 43(a) of the Lanham Act, and

that policy is equally well served by allowing suit to be brought under the Act by

business competitors. No persuasive authority holds otherwise, and nothing in the

text of the statute suggests an intention on the part of the legislature to limit to con-

sumers the right of action created under the MCPA. As Labatt points out, individual

consumers who make mistaken purchases based on deceptive trade practices are un-

likely to file a suit for consumer fraud. If competitor suits are not allowed, the MCPA

is unlikely to be enforced except in those instances when the Attorney General chooses

to pursue an action. Labatt at 970.

28. 186 Mich App 571 (1990).

29. 234 Mich App 72 (1999).

September 16, 1999
2:00 p.m.

Amway Grand Plaza

Grand Rapids

See page 12 for more information
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Following last year�s relatively modest changes clarifying what
solicitations fall under the Home Solicitation Sales Act (MCLA
445.111, et. seq.), this year�s legislature set out quickly to cut back
the reach of this venerable pillar of Michigan consumer law.  The
chosen method was to exempt numerous credit transactions.

Public Act 18, enacted on April 18 and given immediate effect,
added language to the Act exempting transactions involving loans
or accounts of federally-insured financial institutions, or their sub-
sidiaries.  In addition, transactions involving extensions of credit
covered by any of the following statutes were made exempt from
HSSA requirements:

1. The Mortgage Brokers, Lenders and Servicers Act;
2. The Secondary Mortgage Loan Act;
3. The Regulatory Loan Act of 1963;

New Changes Undercut Home Solicitation Sales Act

By Fred Miller

By Laurin’ C. Roberts Thomas
Section Chairperson

HB 4318�Passed�Effective date 4/29/99
Amends the Home Solicitation Sales Act to exclude certain

financial transactions from the term �goods and services;�
makes the current language about postcards and written no-
tices serve as the definition of the term �written solicitation,�
and excludes specific transactions from the act.

HB 4462�4/13/99 referred to the Committee on Family and
Civil Law

Travel Promotion Act�Requires that persons defined as
�travel promoter� provide specific security devices designed to
protect consumers; requires a specific disclosure to be posted
for customers warning them of possible travel scams and ad-
vising them of their right to sue under the Travel Promotions
Act and the Michigan Consumer Protection Act.

HB 4595�4/27/99  Referred to the Committee on Family and
Civil law

Michigan Plain English Law�Requires that all consumer
contracts be written in a �clear and coherent manner using
words and phrases with common and everyday meanings, ap-

4. The Consumer Financial Services Act;
5. The licensing statute for credit card issuers; and
6. The Motor Vehicle Sales Finance Act.
This still leaves some financed transactions covered by the

Act, including home improvement installment contracts and retail
installment contracts for the sale of goods, financed by the seller.
Not so clear is how the exemption language will affect home im-
provement contractors and others who arrange for the issuance of
�credit card� accounts limited in use to a single product line or
retailer.  Household Retail Services is the big provider of these pri-
vate label credit cards.  Arguably, even if the changes exempt the
agreement to set up the credit card from the HSSA, the sale itself is
still covered, requiring the seller to give 3-day cancellation notices
that comply with the Act.

Legislative Update An update on current
consumer-related activity in the legislature

propriately divided and captioned by its various sections.�  Pro-
vides for both civil and administrative penalties and provides
for the issuance of certificates of compliance by the Attorney
General�s office for contracts submitted for its review.

HB 4644�6/2/99 Referred to the Committee on Economic
Development, International Trade and Regulatory Affairs

Amends the Home Solicitation Sales Act and the Michigan
Consumer Protection Act to provide protection for consumers
against high pressure tactics of salespersons who attempt to
sell products or services to people at their homes, often by
telephone.  The act Prohibits sellers from using third-parties to
collect payments during the three day cooling off period

SB 0119�1/27/99  Referred to Committee on Judiciary
English Rule -  Provides that attorney fees and costs be

awarded to the prevailing party in a civil action.
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A recent decision by the 2nd Circuit held that an attorney who
sent an eviction notice without the standard consumer warn
ing required by the Fair Debt Collection Practices Act1 failed

to comply with the Act. In affirming the lower court�s decision, the
Court of Appeals in Romea v. Heiberger & Assoc.2 was unmoved by
the defendant�s argument that �the effect of this Court�s ruling is to
require a sea change in the practice as well as to open the door to a
flood of federal court suits against lawyers under the FDCPA.� This
ruling could have a similarly dramatic impact in Michigan if adopted
here.

The FDCPA requires debt collectors�including attorneys col-
lecting debts on behalf of others�to provide a written notice to
consumers within five days after an initial debt communication con-
taining specific information including the amount of the debt, name
of the creditor, and a statement that:

Unless the consumer, within thirty days after receipt
of the notice, disputes the validity of the debt, or any por-
tion thereof, the debt will be assumed to be valid by the
debt collector. If the consumer notifies the debt collector in
writing within the thirty-day period that the debt, or any
portion thereof, is disputed, the debt collector will obtain
verification of the debt or a copy of a judgment against the
consumer and a copy of such verification or judgment will
be mailed to the consumer
by the debt collector. Upon
your written request within
the same thirty day period,
the debt collector will pro-
vide the name and address
of the original creditor, if
different from the current creditor.3 This is an attempt to
collect a debt and any information obtained will be used
for that purpose.4

If the consumer accepts the invitation contained in this notice,
the debt collector �must cease collection of the debt ... until the
[requested information] is mailed to the consumer.�5

The FDCPA defines �communication� broadly, as �the con-
veying of information regarding a debt directly or indirectly to any
person through any medium.�6 The rule that any debt communica-
tion must contain the consumer warning has two notable excep-
tions: 1) formal pleadings made in connection with a legal action

need not contain the warning under Section 1692e(I 1); and 2) any
person while serving or attempting to serve legal process on any
other person in connection with the judicial enforcement of any
debt is exempted from the definition of �debt collector� and there-
fore need not provide the written warning under Section 1692a(6)(D).

In Romea, Heiberger did not include the FDCPA warning in his
standard eviction notice required under New York law. He submitted
several arguments to support the omission: 1) back rent is not a
debt; 2) a three-day eviction notice is not a debt communication; 3)
lawyers who send eviction notices required under state law are not
acting as debt collectors; and 4) an eviction notice is part of a legal
process exempt from the notice requirement under Section 1692e(I
1). The Court had little trouble rejecting them all.

Heiberger argued that back rent is not a debt because leases
generally require a tenant to prepay rent and when she doesn�t, the
tenant has breached her lease and terminated it. Without a lease, no
transaction exists. Therefore, his theory went, the resulting
�nonconsensual relationship� is no different from cable theft or
failure to pay taxes which some courts have found not to constitute
�debts� under the FDCPA.7

The Court found that regardless of whether rent is an extension
of credit, back rent is �an obligation ... to pay money arising out of a

transaction� (a lease) that in-
volves �personal, family, or
household purposes,� the very
definition of a consumer debt
under the FDCPA.8 Further, the
Court dismissed the argument
that a lease is automatically ter-

minated by failure to pay rent because under New York law lease
cancellation occurs only after a housing court finds the tenant in
default. Moreover, the Court found no reason why paying back rent
could not be both payment of a debt and the way to avoid lease
termination.

The Court was equally indifferent to Heiberger�s arguments
that his eviction notice was sent in connection with a �possessory
in rem action� under New York law, and therefore was not a �debt
communication� under the FDCPA. Heiberger asserted that the pur-
pose of New York�s eviction law was not debt collection, but a
means to regain possession of property. The Court again found that
just because the eviction notice may have been communicating

By Carolyn Bernstein

Attorney’s Eviction Notice Violates Fair Debt Collection
Practices Act, Rules 2nd Circuit

�This ruling could have a similarly dramatic
impact in Michigan if adopted here.�
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something more doesn�t mean it wasn�t a debt communication too,
subject to the FDCPA.

Heiberger�s final arguments�and possibly the most intuitively
persuasive�were roundly rejected by the Court as well. Heiberger
contended that since New York law required service of an eviction
notice before a suit was commenced, the eviction notice was part of
the �legal process� exempt from the purview of the FDCPA. He
argued the eviction notice was a �pleading� specifically defined
NOT to be a debt communication, and that his collection statements
were made pursuant to service of legal process, also exempt by the
Act. An eviction notice is a prerequisite to, rather than a part of, an
eviction suit, ruled the Court. Because an eviction notice is not a
�pleading� the FDCPA notice exceptions contained in Sections
1692a(6)(D) and 1692e(l 1) did not apply. Moreover, the literal lan-
guage of the service of legal process exception contained in
1692a(6)(D) would not have applied anyway because it exempts
only statements made by the messengers while serving legal pro-
cess, and not those who prepared the communication served.

The Romea decision has important ramifications for the Michi-
gan bar. Aggressive consumer attorneys could certainly try to pur-
sue similar arguments here, not only in the context of landlord/
tenant law, but in land contract forfeitures and mortgage foreclosure
actions too.

Romea also reminds collection attorneys of an interesting di-
lemma. What happens when the collection attorney plans to file suit
one week after he sends the initial collection letter? Can he be sued
under the FDCPA for not waiting the entire 30 days to see if the
consumer disputes the validity of the debt or requests the name of
the original creditor? This dilemma was addressed by Judge Posner
of the 7th Circuit Court of Appeals in Bartlett v. Heidl.9

In Bartlett. an attorney letter containing the entire FDCPA notice
nevertheless violated the Act because the letter also contained a
threat to commence suit in one week unless payment or payment
arrangements were made before then. The Court found that the con-
flicting information�one week to pay versus 30 days to dispute�
caused confusion in violation of the FDCPA. Judge Posner provided
in the actual opinion a sample letter to avoid such confusion, while
allowing an attorney to file suit within the 30-day dispute period:

... If you want to resolve this matter without a lawsuit,
you must, within one week of the date of this letter, either
pay Micard $316 against the balance that you owe (unless
you�ve paid it since your last statement) or call Micard at
1-800-221-5920 ext. 6130 and work out arrangements for
payment with it. If you do neither of these things, I will be
entitled to file a lawsuit against you, for the collection of
this debt, when the week is over.

Federal law gives you thirty days after you receive
this letter to dispute the validity of the debt or any part of

it. If you don�t dispute it within that period, I�ll assume that
it�s valid. If you do dispute it�by notifying me in writing
to that effect�I will, as required by the law, obtain and mail
to you proof of the debt. And if, within the same period,
you request in writing the name and address of your origi-
nal creditor, if the original creditor is different from the
current creditor (Micard Services), I will furnish you with
that information too.

The law does not require me to wait until the end of
the thirty-day period before suing you to collect this debt.
If, however, you request proof of the debt or the name and
address of the original creditor within the thirty-day period
that begins with your receipt of this letter, the law requires
me to suspend my efforts (through litigation or otherwise)
to collect the debt until I mail the requested information to
you. 10

Of course, there is no guarantee Judge Posner�s sample letter
would be accepted in Michigan, but it provides welcome guidance
to collection attorneys and consumer plaintiff attorneys alike on
possible issues ripe for FDCPA litigation, now that a new door has
been opened by Romea.

Footnotes

1. 15 U.S.C. Sections 1692-1692o.

2. 163 F.3d 111 (2 nd Cir. 1998).

3. Section 1692g(a)(l)-(5).

4. Section 1692e(I 1).

5. Section 1692g(b).

6. Section 1692a(2).

7. Staub v. Harris, 626 F.2d 275 (3rd Cir. 1980) (nonpayment of taxes); Coretti v. Lefkowitz,

965 F. Supp. 3 ) (D. Conn. 1997) (unauthorized use of cable television).

8. Section 1692a(5).

9. 128 F.3d 497 (7th Cir. 1997).

10. Id, p. 501-502.
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Bulletin:

✷ The Council invites all members to volunteer for section committee work. Our mem-
bership is growing, and we encourage everyone to participate. Current committees
include:

Education Committee
Legislative Committee
Newsletter Committee
Nominating Committee

Plain English Committee
Pro Bono Committee

Frank J. Kelley Award Nominating Committee
Web Site Committee

✷ To volunteer for committee work, please specify you are a Consumer Law Section
Member and send your name, address, phone number and the committee(s) you
would like to work on to: Karen Williams, State Bar of Michigan, Michael Franck Build-
ing, 306 Townsend Street, Lansing, MI 48933-2083.

✷ Consumer Law Section is networking with MTLA to set up a brief bank. Section
members are asked to submit complaints, motions, memos and briefs on Consumer
Protection Act and other state and federal consumer law issues to:

Clarence R. Constantakis
Brief Bank Chairperson

5605 Kaufman
Dearborn Heights, MI 48125

✷ Members will be notified when consumer law materials have been filed and indexed
in the MTLA brief bank, and are ready to be used. The Section will also provide mem-
bers with a list of available topics and information on ordering copies.

✷ Help us out by submitting your briefs and pleadings.

✷ Consumer Law Section Annual Meeting, September 16, 1999, 2:00 p.m. at the
State Bar of Michigan’s Annual Meeting in Grand Rapids
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Internet Resources

If you are having a hard time finding information to prepare your consumer case for litigation, you should

consider using the Internet. The World Wide Web (WWW) offers a wide variety of resources ranging from

market data to administrative codes. Here are a few sites that may help you with your consumer cases.

Auto Repairs:

Check out the Bureau of Automotive Regulation’s adminis-

trative regulations. These regulations outline 20 or more

unfair and deceptive acts that are not found in the Motor

Vehicle Service and Repair Act, MCL 257.1301 et seq. These

are published by the Office of Regulatory Reform at:

http://www.state.m~us/execoff/admincode/data/

ac00257/sOO10I.txt.

You can also get a plain English translation of these regula-

tions in the Repair Facility Manual which can be downloaded

in PDF format at the Bar’s own web site:

http://www.sos.state.mi.us/bar/repair.html.

Auto Values:

If you need to value a vehicle for a warranty or conversion

case, you can find quick answers on the web. Both the

Kelly Blue Book and the National Auto Dealers Association

black book are on the web.

Go to http://www.kbb.com for the Blue Book

and

http://www.nada.com for the Black Book.

Unfair Collection Practices and Credit Reporting Act:

To keep up on the latest developments in administration of

the Unfair Collection Practices and Credit Reporting Act you

can visit the Federal Trade Commission (FTC) at:

http://www.ftc.gov.

Be sure to visit our

Internet site for the latest

Section news

and project updates!

Welcome to Our Home!
www.michbar.org
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Don�t forget to come to the Annual Meeting to vote for the
Section leaders that will take us into the new millennium.

ELECTION OF SECTION OFFICERS AND

COUNCIL MEMBERS FOR 1999-2000

Council Seats:

Term ending in 2001 (elect 1):
Fred Miller

Terms ending in 2002 (elect 3):
John Moynihan
Mary Grace McCarter
Gary Victor

NOMINATIONS MAY ALSO BE MADE FROM THE FLOOR AT THE SECTION ANNUAL

MEETING, SEPTEMBER 16, AT 2:00 P.M., AT THE STATE BAR OF MICHIGAN�S
ANNUAL MEETING IN GRAND RAPIDS

Officers:

Chairperson�Ian Lyngklip

Chairperson-Elect�Carolyn Bernstein

Secretary�John Roy Castillo

Treasurer�Clarence Constantakis

The Nominating Committee of the Consumer Law Section has nominated the following:


