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Introduction

Politicians have long debated the relative merits of consumer protection legislation. 
The continuing debate over the new federal Consumer Financial Protection Bureau is a 
recent example.1  Painting with a broad brush, conservative politicians argue such laws are 
unnecessary, costly to business, and potentially dangerous. They see consumer protection 
laws as needless due to their unwavering conviction that an unfettered free market is self-
correcting. They also believe existing governmental regulators render specific consumer 
protection legislation redundant. As to costs, conservatives believe that consumer protec-
tion legislation, like governmental regulation in general, increases costs to business. They 
also fear that such laws will be used by unscrupulous lawyers to file frivolous lawsuits in 
efforts to extort settlements from business.

Liberals, on the other hand, do not share conservatives’ confidence in the free market’s 
ability to correct itself. They think it more likely that when one firm sees another obtain-
ing a competitive advantage by using an unfair or deceptive practice that the firm will 
adopt similar practices rather than wait around for the free market to correct itself. They 
also maintain that even if the free market can correct itself, it is not a short-term process, 
leaving consumers subject to unfair or deceptive practices in the meantime. Liberals believe 
that regulatory agencies are overburdened and underfunded, making them unable to deal 
with all but the most egregious conduct even in those areas where they have jurisdiction.  
On costs, liberals argue that strong consumer protection laws coupled with vigorous en-
forcement will reduce the costs to business in the long run by encouraging all businesses 
to compete on an even playing field. Also, liberals see the frivolous lawsuit argument as 
a canard which attempts to define reality in terms of an unlikely potential aberration. 

Whatever the merits, or lack thereof, of these two opposing views, whether the 
Michigan legislature enacts, repeals, or amends consumer protection legislation should 
depend on which of the above views prevails after debate. Under our tripartite form of 
government, this is what the legislature does—debate and pass laws. The purview of the 
judiciary is entirely different. Judges are charged with the responsibility of giving effect to 
legislature’s intention as manifested by the words used by the legislature without regard to 
the judge’s individual belief regarding the wisdom of the legislation. Judges can comment 
on what the legislature has wrought, but they can not rewrite legislative enactments under 
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the guise of interpretation. When courts ignore the intention of the legislature and 
interpret statutes to obtain a different result, it is called “legislating from the bench.”  
Such behavior by judges is a corruption of our system of government; it diminishes 
the power of the people’s elected representatives and increases the power of the ju-
diciary beyond its constitutional limits. It should be rejected even where one might 
find the results appealing.

Our Michigan courts have become heavily politicized, in many cases rejecting the 
most essential rules of judicial decision making,2 including those related to statutory 
interpretation. One result of this trend is that in the case of the Michigan Consumer 
Protection Act3 (MCPA), legislating from the bench has become standard practice 
and continues to this day. Such misinterpretations have robbed the act of virtually 
all of its meaning. What was once one of the strongest unfair and deceptive practices 
(UDAP) statutes in the country is now one of the weakest.4 This article will examine 
the principle cases incorrectly interpreting the MCPA so we can see the damage caused 
by legislating from the bench and how we got where we are today.

The MCPA—Its Original Intention

When the Michigan Consumer Protection Act (MCPA)5 became effective in 
1977,6 it was one of the broadest and most powerful consumer protection statutes 
in the country. As originally written and given its history,7 it was obvious that the 
legislature’s intention in enacting the MCPA was to protect consumers from as many 
unfair or deceptive practices as possible. This conclusion was unavoidable, not only 
from the wording of the act itself but also from the surrounding circumstances. The 
MCPA was passed at a time the legislature clearly showed an interest in protecting 
consumers in a broad range of circumstances.8 For example, during this period the 
legislature passed laws protecting consumers in such as areas of motor vehicle repairs,9 
security deposits,10 residential leasing agreements,11 and pricing and advertising.12

As drafted, the MCPA prohibited 29 types of conduct as unfair and deceptive 
practices in trade or commerce.13 It defined “trade or commerce” very broadly includ-
ing virtually all types of economic activity providing goods, services, or property for 
“personal, family or household” purposes.14 The act’s private right of action section15 
established numerous consumer remedies including declaratory judgments,16 injunc-
tions,17 minimum damages in individual claims of $250.00 together with reasonable 
attorneys’ fees,18 and class actions.19 The act even provided for the potential shifting 
of the costs of notice to the defendant in class actions.20 

As might be expected with a remedial statute such as the MCPA, the act’s ex-
emption section was very narrowly drawn. MCL § 445.904 read, in pertinent part, 
as follows: 

This act shall not apply to:

(1)(a) A transaction or conduct specifically authorized under laws 
administered by a regulatory board or officer acting under statutory authority 
of this state or the United States….

(2) Except for the purposes of an action filed by a person under section 11, 
this act does not apply to an unfair, unconscionable, or deceptive method, 
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act, or practice that is made unlawful by: 

(a)  [The insurance code]21

(b)  [The banking code]22

(c)  [statutes regulating utilities] 23

(d)  [The motor carrier act]24

(e)  [statutes regulating non-profit dental corporations]25

The first subsection, MCL § 445.904(1), was designed 
to protect businesses from being subject to a conflict in those 
rare circumstances where a statute specifically authorizes a 
transaction or conduct which arguably could be claimed to be 
unfair or deceptive under the MCPA.26 For example, the Motor 
Vehicle Service and Repair Act27 specifically authorizes a repair 
facility to charge $10.00 or 10 percent over a written estimate, 
whichever is lower, without getting the consumer’s permission 
to do so.28 It could be argued that this “transaction or conduct” 
even though specifically authorized by the MVSRA would vio-
late the MCPA,29 thus creating a conflict for the repair facility. 
This exemption avoids that and the few other similar potential 
conflicts that can be found under Michigan law.

The second subsection, MCL § 445.904(2), is designed to 
avoid a different type of potential conflict—that between the 
attorney general or prosecuting attorneys and state regulatory 
agencies. The attorney general and prosecuting attorneys have 
authority to bring actions under the MCPA.30 As to the par-
ticular industries listed in the subsection, consumers can still 
bring suit against such businesses, but the attorney general or 
prosecuting attorneys can not.31 The exemption also protects 
against governmental waste by preventing, as to these specific 
businesses, both the attorney general or prosecuting attorneys 
and a governmental agency pursuing the same matter.

With such broad coverage and narrow exemptions, one 
would think that legislative action would be necessary to 
diminish the power of the MCPA. That has not been the 
case. Except for a single amendment exempting the insurance 
industry,32 legislative amendments to the MCPA have been 
designed to increase the act’s coverage.33 Instead of legislative 
action, the wounding and then evisceration of the MCPA was 
accomplished at the hands of the judiciary. As we will see below, 
legislating from the bench is what killed the MCPA. 

Principles of Statutory Interpretation 
Applicable to the MCPA 

There are general principles of statutory interpretation that 
apply to all legislative enactments and other principles that apply 
specifically to remedial statutes such as the MCPA. Generally, 
the “primary goal of statutory interpretation is to give effect to 

the Legislature’s intent, focusing first on the statute’s plain lan-
guage.”34 “When the language of a statute is unambiguous, the 
Legislature’s intent is clear and judicial construction is neither 
necessary nor permitted.”35  Where construction is necessary, 
the words used by the legislature “should be interpreted on the 
basis of their ordinary meaning and the overall context in which 
they are used”36 Any undefined term used by the legislature 
must be “accorded its plain and ordinary meaning, unless the 
undefined word or phrase is a ‘term of art’ with a unique legal 
meaning.”37  “When construing a statute, a court must read it 
as a whole.”38 Nothing may be read into a statute other than 
that which is contained in the words used by the legislature.39 

There are additional rules of construction which apply to 
remedial statutes. Where a statute is remedial in nature, it “must 
be liberally construed in favor of the persons intended to benefit 
from it.”40 This principle has been applied to the MCPA.41 When 
interpreting exemptions in a remedial statute…the general rule 
is that exemptions should be narrowly construed.42 As we shall 
see below, in legislating from the bench our Michigan courts 
have violated the rules of judicial construction as to both gen-
eral as well remedial statutes in dismantling the MCPA. The 
two areas of attack were the meaning of “trade or commerce,” 
and much more importantly, the act’s exemption section. In 
the long run, the “trade or commerce” issue became irrelevant, 
but we shall start there.

Nelson v Ho and the Learned Professions Exemption

In Nelson v Ho,43 the plaintiff sued a physician under the 
MCPA alleging that the physician had consistently and inten-
tionally lied to her about her condition to avoid a potential 
malpractice suit.44 The trial court dismissed plaintiff’s MCPA 
claim on the basis that physicians are not engaged in “trade or 
commerce.”45 The Court of Appeals acknowledged that the 
MCPA “contains no language expressly including or excluding 
physicians from its purview, but broadly defines ‘trade or com-
merce.’”46 Even so, the Court went on to hold that physicians, 
as members of a learned profession, are not engaged in trade 
or commerce unless they “are engaging in the entrepreneurial, 
commercial, or business aspect of the practice of medicine.”47

One can argue that this decision was not as outrageous 
a usurpation of legislative power as others discussed later; 
however, it still constitutes legislating from the bench. By this 
holding, the Court inserted words into the MCPA that the 
legislature did not. Certainly, if the legislature was so inclined 
it could have excluded the non-entrepreneurial aspects of the 
learned professions from the definition of trade or commerce 
in the same manner it specifically excluded “franchising” from 
that definition.48 There was nothing unclear about the words 
used by the legislature in defining “trade or commerce,” no 
ambiguity requiring judicial construction. The Nelson Court 
simply concluded that if the legislature had thought about this 
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issue, it would have created a learned profession exception so it 
did for the legislature.49 

Whatever effect Nelson may have had on the MCPA, the 
case became totally irrelevant after successful attacks on the 
exemption section.50 By the time the Supreme Court was done, 
all learned professions were totally exempt whether the conduct 
involved was entrepreneurial or not. This unfortunate eviscera-
tion of the act will be discussed next. 

The MCPA's Coffin and the Nails that Closed the Lid 

In 1982, the Michigan Supreme Court, in Attorney General 
v Diamond Mortgage,51 correctly and narrowly interpreted MCL 
§ 445.904(1)(a), the first subsection of the MCPA’s exemption 
section.52 The case concerned the question of whether real estate 
brokers are exempt from MCPA liability because real estate bro-
kers are subject to regulation under the Michigan Department 
of Licensing and Regulation.53 Regarding the “specifically au-
thorized” language of this subsection, the defendant contended 
that a narrow interpretation would render the subsection a 
nullity because no statute or agency would specifically authorize 
unfair or deceptive conduct. The Court responded as follows:

While defendants are correct in stating that no 
statute or regulatory agency specifically authorizes 
misrepresentations or false promises, the exemption 
will nevertheless apply where a party seeks to attach 
such labels to “[a] transaction or conduct specifically 
authorized under laws administered by a regulatory 
board or officer acting under statutory authority of 
this state or the United States.”54

In 1985, the Court of Appeals, in Kekel v Allstate Insurance 
Co,55 totally misinterpreted both subsections of the MCPA ex-
emption section. The question in Kekel was whether an insured 
could sue his no-fault insurance company under the act.  As 
to subsection 904(1)(a), the Kekel Court completely ignored 
Diamond’s analysis of “specifically authorized.”56 Instead, the 
Court substituted the words “subject to regulatory control,” 
thereby exempting all businesses subject to regulatory control 
and changing a very narrow exemption into a very broad one.57 
With regard to the subsection 904(2), the Kekel Court simply 
refused to acknowledge the introductory clause which permits 
suits by persons against insurance companies and held that 
insurance companies were exempt from all suits under the 
MCPA.58 This misinterpretation of subsection 904(2) resulted 
in that subsection becoming completely redundant since the 
broad exemption for industries subject to regulatory control the 
Court had created in subsection 904(1)(a) would have neces-
sarily included insurance companies.

Kekel is an example of blatant legislating from the bench. All 
of the applicable rules of statutory construction were violated. 
The Kekel Court substituted words with an entirely different 
meaning from those contained in the statute, read out other 
language it did not want to follow, and created redundancy 
resulting in a conclusion the opposite of that intended by 
the legislature. As a result of Kekel, an act designed to protect 
consumers was changed to one protecting most businesses. 
Distressing as this judicial conduct may be, it is worse when 
it comes from Michigan’s highest court. Unfortunately, that is 
the road upon which we are travelling.

The misconstruction of the MCPA by Kekel caused a great 
deal of confusion with some courts following its holdings59 and 
others refusing to do so.60 Then, in 1997, along came the Court 
of Appeals decision in Smith v. Globe Life Ins Co,61 another in-
dividual case against an insurance company, this time involving 
credit life insurance. The Court, after an extensive analysis of 
the MCPA exemption section,62 repudiated Kekel.63 It correctly 
interpreted the act using appropriate rules of statutory construc-
tion.  The Court emphasized the plain language of the act and 
the clear legislative intention to protect consumers. With this 
interpretation of the MCPA, all seemed to have turned back in 
the right direction.64 Little did we know what would happen 
when Smith reached the Michigan Supreme Court.65

The conservative majority of the Supreme Court66 in Smith 
shared the same objective of gutting the MCPA as did the Court 
of Appeals in Kekel, but wished to retain at least an appearance of 
intellectual honesty. The majority had to be more creative than 
simply substituting the words “subject to regulatory control” 
for the “specifically authorized” statutory language as the Kekel 
Court had done. The Court accomplished this by retaining the 
words “specifically authorized,” but interpreting them in such a 
way as to create a very broad exemption67 where the legislature 
had drafted an extremely narrow one, thus producing essentially 
the same result as was achieved by the Court of Appeals in Kekel. 

The Smith Court’s most damaging use of legislating from 
the bench was accomplished by the following language inter-
preting subsection 904(1)(a):

Contrary to the “common-sense reading” of this 
provision by the Court of Appeals, we conclude 
that the relevant inquiry is not whether the specific 
misconduct alleged by the plaintiffs is “specifically 
authorized.” Rather, it is whether the general 
transaction is specifically authorized by law, regardless 
of whether the specific misconduct alleged is 
prohibited.68 
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Applying its new MCPA exemption, the Court concluded 
that since the general transaction of selling credit life insurance 
was “specially authorized” by statute, all credit life insurance 
transactions would be exempt.69 

The Court still had the problem of what to do with the 
reference to insurance companies in MCL § 904(2)(a). As 
written, that subsection would allow individual suits against 
insurance companies. The Kekel Court had simply ignored the 
introductory phrase “Except for the purposes of an action filed 
by a person under [the individual remedy section].” Given the 
scrutiny at the Supreme Court level, the Court had no viable 
choice other than applying the words. Thus, the Court con-
cluded that even though credit life insurance sales would be 
exempt under subsection 904(1)(a), subsection 904(2) creates 
“an exception to that exemption” for suits brought by indi-
viduals against those industries listed in the subsection which 
at that time included insurance companies.70 The Court then 
overruled Kekel on this issue and remanded plaintiff’s suit for 
further proceedings. 

As was the case with Kekel, the Smith Court violated both 
the general and remedial statute rules of construction. The 
Court admitted it was not following the “common sense read-
ing” of the act without any explanation as to why it was doing 
so. The Court created a broad exemption to a remedial statute 
thwarting the legislature’s intention to protect consumers. 
The Court inserted the word “general” into the exemption in 
subsection 904(1)(a) so it now reads that the MCPA does not 
apply to “a [general] transaction or conduct that is specifically 
authorized” by law. This reading doesn’t even make sense given 
the legislature’s intent was expressed in the singular rather than 
all transactions of a particular business. 

The net result of Smith’s holdings was an eviscerated MCPA 
with most businesses exempt, especially those regulated busi-
nesses about which consumers most frequently complain.71 
What remained after Smith were claims by individuals against 
those few industries listed in subsection 904(2).  Any hope that 
Smith’s holdings might be limited was dashed by the Supreme 
Court’s decision in Liss v Lewiston-Richards, Inc,72 a case against 
a home builder. Liss reaffirmed Smith, making it clear that any 
business will be exempt from MCPA coverage under subsec-
tion 904(1)(a) where the general transaction is specifically 
authorized by law.73 

The MCPA was now definitely in its coffin with the nails 
fully struck down. Given the conservative majority in the 
Supreme Court and the other two branches of government in 
Republican hands, it is unlikely that the MCPA will be resur-
rected any time soon. As diminished as the MCPA is, attacks 
on the corpse continue.

Legislating from the Bench Continues 
on the Dead Horse 

One might wonder what more damage could be done to the 
MCPA after Smith; however, such wonderment fails to appreci-
ate the creativity of our Michigan judiciary. Currently, about 
the only coverage left under the act consists of individual suits 
against one of the few remaining industries listed in subsection 
904(2)—the insurance industry having successfully lobbied 
for and obtained an amendment exempting that industry after 
Smith.74 One such industry left is the banking industry.75 De-
spite this remaining potential MCPA exposure for banks under 
subsection 904(2), courts are now ignoring that subsection 
altogether, holding banks exempt under subsection 904(1)(a).

In Newton v West Bank76 the Court of Appeals was faced 
with a class action brought under the MCPA against a bank 
alleging the bank was charging excessive fees for document 
preparation in residential real estate mortgage transactions. Even 
though it was an MCPA action against a bank, the only mention 
of subsection 904(2) was in a footnote indicating the subsec-
tion was not at issue in the case without indicating why.77 The 
entire analysis on the MCPA issue used by the Court to exempt 
the bank focused on subsection 904(1)(a) and the fact that the 
general transactions of banks are specifically authorized.78 Now 
Newton has become precedent for other MCPA cases against 
banks where the courts do not even bother to inquire as to 
the applicability of subsection 904(2).79 Thus, Newton and its 
progeny have read subsection 904(2) out of the MCPA. With 
so little left of the act, the courts still seem willing legislate from 
the bench, reducing what remains.

Conclusion 

The Michigan Consumer Protection Act (MCPA), a once 
powerful legislative enactment designed to protect Michigan’s 
consumers, has been rendered impotent not by the legislature 
but by the judiciary. The MCPA, a boon to liberals and an 
anathema to conservatives, was under attack from the moment 
of its birth. The act is now all but dead as a result of courts leg-
islating from the bench. This article has reviewed the cases most 
responsible for the demise of the MCPA with an eye toward 
the proper rules of statutory construction and the manner in 
which those rules were violated in these cases. 

Above all, the principle source of the MCPA’s emascula-
tion was the Supreme Court’s decision in Smith v. Globe Life 
Ins Co.80Almost by sleight of hand, the Court slipped the word 
“general” into the act’s main exemption section. Now, all busi-
nesses whose general transactions are specifically authorized by 
law are exempt from the MCPA. The vast majority of business 
transactions are authorized by some statute or another. Thus, 
this simple maneuver of judicial legislating converted a very 
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narrow exemption to one so large that it arguably consumed 
the act itself.

Those of us who advocate on behalf of consumers will 
certainly find this act of legislating from the bench abhorrent, 
but the same should be said no matter on what side of the 
political spectrum one stands. The principle of legislating from 
the bench is the problem whatever the result may be in a par-
ticular case. When courts legislate they usurp the power of the 
people’s elected representatives and act beyond their constitu-
tional authority. Additionally, they provide cover for legislators 
who would like to see changes in legislation but are afraid to 
argue their positions under public scrutiny.  If one believes in 
the potential beauty of the law and the responsibility of those 
charges with the duty of interpreting it, acts of legislating from 
the bench should be pointed out whenever they occur.
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60 See, eg, Price v. Long Realty, Inc., 199 Mich.App. 461, 471, 502 

N.W.2d 337 (1993) and Robertson v. State Farm Fire and Cas 
Co, 890 F.Supp. 671 (ED Mich 1995)

61 223 Mich App 264 (1997).
62 Id at 279-287.
63 Id at 287.
64 See, Gary M. Victor, The Liability of Professionals, Insurance 

Companies and Other Regulated Industries Under the Michigan 
Consumer Protection Act, 77 MichBJ 69 (1998).

65 460 Mich. 446 (1999).
66 The Smith Court consisted of five conservative justices and two 

liberal justices.
67 The Court acknowledged that exemption it created in its 

interpretation of MCL § 445.904(1)(a) was indeed a broad 
one: “In addition to the broad exemption provided in § 4(1)
(a). . .” 460 Mich at 466.  

68 Id at 465.
69 Id.
70 460 Mich at 467. After Smith, the insurance industry lobbied 

for and obtained an amendment to the MCPA exempting that 
industry. See MCL § 445.904(3).

71 See, State Bar of Michigan Consumer Law Section by Gary 
M. Victor, Gary M. Maveal and Fredrick L. Miller, Consumers 
at Risk—Are Most of Michigan’s Worst Business Practices Exempt 
From Our Consumer Protection Act, http://www.michbar.org/
consumer/pdfs/pubpolicy_CPA.pdf (last visited November 25, 
2011).

72  478 Mich 203 (2007).
73  Id at 208-215.
74  MCL § 445.904(3): “This act does not apply to or create a 

cause of action for an unfair, unconscionable, or deceptive 
method, act, or practice that is made unlawful by chapter 20 
of the insurance code. . .”

75  See MCL §445.904(2)(a) and (d).
76  262 MichApp 434 (2004).
77  Id at 438, fn3. “The exceptions outlined in § 4(2) are not at 

issue in this case.”
78  Id at 437-442.
79  See, eg, Wallace v. Chase Home Finance LLC, 2011 WL 

4503314, (Mich App Sep 29, 2011) (NO. 299984); 
 O’Brien v BAC Home Loan Servicing, LP, 2011 WL 1193659, 

(ED Mich. Mar 28, 2011) (NO. 10-15136); and Chungag v 
Wells Fargo Bank, NA. 2011 WL 672229, (ED Mich. Feb 17, 
2011) (NO. 10-14648).

80  460 Mich. 446 (1999).
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Foreclosures have been skyrocketing in Michigan since 
2008.  As foreclosures increased, the crisis was exacerbated by 
practices that highlighted a mortgage lending industry business 
model that involved cutting corners, false documentation, i.e. 
robo-signing, inaccuracy, lack of transparency and a disregard 
of state foreclosure laws.  See Peterson, Foreclosure, Subprime 
Mortgage Lending, and the Mortgage Electronic Registration Sys-
tem, 78 U Cin L Rev 1359, 1397-1400 (Summer 2010).  One 
of the industry’s business practices was the creation of Mortgage 
Electronic Registration System (MERS).

MERS is a private corporation that administers a centralized 
electronic registry for tracking servicing rights and ownership in-
terests in mortgages.  MERS was created to facilitate the transfer 
of mortgage loans and interests in mortgage-related debt and to 
eliminate the need for recording the assignment with the public 
land records registry each time the loan is transferred.  At some 
point, MERS began to foreclose on homes in its own name.

In Michigan, “[t]he party foreclosing the mortgage is 
either the owner of the indebtedness or of an interest in the 
indebtedness secured by the mortgage or the servicing agent 
of the mortgage.” MCL 600.3204(1)(d). Consumer advocates 
representing homeowners have always challenged MERS fore-
closures as illegal because it does not have “an interest in the 
indebtedness” that is secured by the mortgage.  Unfortunately, 
on November 16, 2011, the Michigan Supreme Court held that 
MERS has an interest in the indebtedness.  Residential Funding 
v Saurman, MI. S. Ct. No. 143178.  In doing so, the Michigan 
Supreme Court reversed the Court of Appeals decision.

 MERS could not foreclose by advertisement.  MCL 
600.3204(1)(d) requires that the party foreclosing by advertise-
ment must be the owner of the indebtedness (the promissory 
note), or the owner of an interest in the indebtedness or the 
servicer. The Court of Appeals determined that MERS did 
not satisfy those requirements as “MERS did not own the 

indebtedness, own an interest in the indebtedness secured by 
the mortgage, or service the mortgage.”  The Court of Appeals 
therefore vacated the foreclosure proceedings holding that 
“MERS inability to comply with the statutory requirements 
rendered the foreclosure proceedings . . .  void ab initio.” Resi-
dential Funding v Saurman, COA 290248 & 291443.

The Court of Appeals’ decision was short-lived.  The law 
now in Michigan is that MERS is authorized to foreclose in 
Michigan under the foreclosure by advertisement statute.  Ac-
cording to the Michigan Supreme Court, MERS has an inter-
est in the indebtedness. “This interest in the indebtedness [is] 
the ownership of legal title to a security lien whose existence 
is wholly contingent on the satisfaction of the indebtedness.”

This decision should have no impact on future cases as 
MERS now prohibits foreclosures to be conducted in the 
name of MERS as of July 2011.1   While the Court of Appeals 
held that past MERS foreclosures were invalid, the Michigan 
Supreme Court reversed that decision, thus, presumably the 
past MERS foreclosures will stand.

Endnote

1  MERSCORP, Inc. Rules of Membership, Rule 8(d). MERS 
announced this rule change with MERS Announcement No. 
2011-01 (Feb 16, 2011).

Mortgage Electronic Registration System (MERS): 
Owner of an Interst In the Loan? Yes – According to 
the Michigan Supreme Court

By Lorray S.C. Brown, Michigan Poverty Law Program

This article also appears in the Michigan Poverty Law Program Newsletter

MERS was created to facilitate the transfer of 
mortgage loans and interests in mortgage-related debt 
and to eliminate the need for recording the assignment 
with the public land records registry each time the loan 

is transferred.
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Consumer Law and Probate Practice

By Josh Ard

Consumer law in Michigan is primarily practiced in district 
courts. Most consumer transactions are below the $25,000 
threshold for district court actions. Disputes about real estate, 
of course, are generally held in circuit courts. The major type of 
court that sees the fewest consumer law matters is undoubtedly 
the probate court system, but this is slowly changing.

Oversimplifying a bit, probate courts manage the affairs 
of people who cannot manage their own affairs. Dead people 
cannot pay bills, manage assets, or make distributions. Children 
cannot manage property or engage in contractual relationships. 
Persons with mental challenges, such as legally incapacitated 
adults and adults with developmental disabilities, may be in the 
same situation. Even a person with normal cognitive capacity 
may be unable to manage property for reasons such as physi-
cal frailty or being held captive overseas. Those are the type of 
people whose legal issues are resolved in probate court. There 
are relatively few consumer issues involving children. Thus, 
consumer law in probate court most likely involves decedents’ 
estate (dead people) or persons subject to protective proceedings 
(guardians, conservators, and protective orders).1

Consumer issues, especially those involving debt, are be-
coming more important for probate practice. As our society 
ages, more people are likely to have cognitive challenges that 
might motivate protective proceedings. Many such people may 
have entered into contractual arrangement without sufficient 
contractual capacity. Also, more and more people are dying 
with significant debts. Moreover, creditors and debt collectors 
are becoming more vigilant in trying to enforce debts in such 
situations. As long as the amounts in dispute are minor, neither 
debtors nor creditors are likely to vigorously assert their rights. 
As the amounts grow, disputes are more likely.

Interestingly, the Federal Trade Commission issued its first 
guidance about how the Fair Debt Collection Practices Act 
applies to the debts of a decedent this past summer. It issued a 
final Statement of Policy Regarding Communications in Connec-
tion with the Collection of Decedents’ Debts. The policy statement 
is found in the Federal Register, Vol. 76, No. 144, Wednesday, July 
27, 2001, Notices on p. 44915. It is available online at http://
www.ftc.gov/os/2011/07/110720fdcpa.pdf. The effective date 
of the policy is August 29, 2011.

The FTC has statutory authority to enforce the Fair Debt 
Collection Practices Act in addition to Section 5 of the Federal 
Trade Commission Act.  The new, embattled Bureau of Con-

sumer Financial Protection also has authority to promulgate 
regulations under the FDCPA but hasn’t gotten off the ground 
yet. The FTC also issued an FTC Consumer Alert, Paying the 
Debts of a Deceased Relative: Who is Responsible? It is available at 
http://www.ftc.gov/os/2011/07/110720fdcpa.pdf.  According 
to basic administrative law principles, the FTC will be given 
deference in its interpretation of the statutes. For now it is rela-
tively safe to say that this policy is a true statement of the law.

An overview of Debts of a Decedent 
under Michigan Law

Most debts continue after the debtor dies. One exception 
is federally guaranteed student loans. Once a person dies, all his 
or her affairs are managed through the probate process, codified 
in Michigan under the Estates and Protected Individuals Code 
[EPIC]. Except for small estates, this requires the appointment 
by the probate court of a personal representative. Actually, 
judges are not involved in most probate. The majority of probate 
takes place through an informal process, where everything is 
handled clerically by the register, and hearings are required only 
when there is a special need. 

The personal representative is required to publish a notice 
to creditors and to send copies directly to known creditors. 
Creditors have a limited time to make a claim, and the personal 
representative has a limited time to deny invalid claims. If there 
is a dispute, the probate judge makes the decision.

All claims against an estate are subject to the rules of priority 
for payment. Creditors come before beneficiaries, but not before 
anybody else. For example, the cost of administration, funeral 
and burial costs, and various family allowances have priority.  If 
there is a surviving spouse, it is unlikely that a creditor will get 
anything out of a probate estate in the $60,000 range.

The probate estate only includes items whose ownership 
remains in the name of the decedent. Thus, it does not include 
property that passes through joint ownership, beneficiary desig-
nations, or transfer during the settlor’s lifetime into a revocable 
trust. By statute, items in a decedent’s revocable trust are subject 
to claims and allowances if the probate estate is insufficient. 
There is also a statute that authorizes the personal representative 
to go after other non-probate assets if (a) needed and (b) there 
is a theory that allows such recovery. Michigan did not adopt 
a general statute allowing access to most non-probate assets. 
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Generally, death has no effect on secured claims. The dece-
dent’s estate does not include secured interests held by others, 
although that may be relevant in computing the inventory fee. 
One potential effect is where the secured party is required to 
give notice to the debtor. Presumably, this would require the 
secured party to open probate as a creditor, if probate had not 
been done, in order to have a personal representative to serve.

Partially secured claims are more complex. A good example 
would be a home or a vehicle in which the decedent’s equity 
was less than the amount of outstanding debt. The unsecured 
portion is an ordinary debt, governed by EPIC procedures.  
That means that it makes sense to give notice to the secured 
party as a known creditor.

EPIC gives no priority to judgment creditors, unless they 
managed to perfect some security in the debtor’s property before 
death. I don’t see how such a creditor could be anything other 
than a known creditor, but if the creditor doesn’t comply with 
EPIC procedures, the ability to collect on the debt may be lost. 
It is unclear what the effect of the relatively new judgment lien 
law might be on this situation. This would come into play if 
the estate has real property it would like to sell.  One approach 
might be to seek a court order from the probate court that the 
judgment lien was extinguished by failure to comply with EPIC. 
See MCL § 600.2809(6)(c).

The FTC Policy with Regard to 
the Fair Debt Collection Practices Act

The FTC policy was promulgated in accordance with the 
typical notice and comment process. The agency proposed a 
policy and invited comments, receiving over 150. The final 
policy, as is also typical, is a bit of a middle ground. Industry 
groups claimed that the FDCPA doesn’t apply to decedents’ 
debts because the estate is not an actual person. Groups such 
as the AARP and the National Consumer Law Center wanted 
communication only with an authorized personal representative.

The FTC interpreted section 805(d) to authorize com-
munication with the decedent’s spouse, parent (if a minor at 
time of death), guardian, executor, or another person who has 
authority to pay the decedent’s debt. Note that children are not 
automatically included. 

In communicating with anybody else, all a debt collector 
can do is seek location information. Here that means finding 
the person with authority to pay the decedent’s debts. In this 
communication, the debt collection agency cannot reveal the 
fact that there are debts or any details about them. The policy 
says that the collector can only say that it is seeking to locate 
the person who has the authority to pay any outstanding bills 
of the decedent out of the decedent’s estate. He cannot imply 

that there are any delinquent debts. Moreover, they banned 
letters addressed to the Estate of X or an unnamed executor. 
They have to find out who the actual person is.

The policy also gives some guidance about communication 
with permitted individuals. They did not give rigid rules about 
a cooling-off period but suggested that contacting individuals 
immediately after a death might be unusual, inconvenient, or 
both (violations of the act). They restricted the types of ques-
tions that could be asked in determining the authority to pay 
debts. For examples, finding out who paid for the funeral or is 
getting the mail is insufficient proof of power to administer the 
estate. They cautioned that falsely suggesting personal liability 
is an outright violation of the act. 

The policy statement did not discuss other portions of the 
act, such as requirements that various notices be sent to the 
debtor, explaining that they may ask for verifications of the 
debt. I have no reason to believe that they are not applicable 
in this context.  Based on the definition in MCR 2.110, I do 
not see how the SCAO form PC 579, Statement and Proof of 
Claim, would qualify as a legal pleading. Thus, sending one in 
should count as a communication that triggers various notices. 
Remember that attorneys are debt collectors under the Fair Debt 
Collection Practices Act.

Debt collectors appear to ignore the Fair Debt Collection 
Practices in dealing with the debts of a decedent, perhaps assum-
ing that there was no coverage because there was no guidance 
from the FTC. There is now. Abuses are quite common, includ-
ing constant nagging and false implications that the contacted 
person is individually liable for the debt. Probate attorneys 
would be glad to realize that they can stop the abuses, recover 
damages for their clients, and receive attorney fees or refer the 
matter to others, who could receive attorney fees. Stopping the 
abuse without losing money and time is ideal. Statutory dam-
ages of $1000.00 plus attorney fees will attract much attention.

A particularly interesting twist is that Michigan has just 
implemented Medicaid estate recovery, where there is an at-
tempt to collect reimbursement of Medicaid payments  from 
the estates of Medicaid recipients after their death. Rather 
than acting in house, the state has hired an outside agency to 
administer the policy. It seems to me that this agency is a debt 
collector subject to the act. If so, some of their current practices, 
such as sending out information about the debt to the family 
in general even before a personal representative is appointed, 
are clear violations.

Michigan Laws on Collection

Michigan’s laws regulating debt collectors are found in the 
Occupational Code, beginning at MCL § 339.901. The act is 
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similar to federal law, but differs in several regards. One example 
is that lawyers are not debt collectors in Michigan. Another is 
that Michigan can impose regulatory sanctions, including a 
loss of a license. 

The legislature must not have had a high regard for the 
ethics of attorneys in drafting the statute. Consider some of 
the forbidden acts:

339.915a Licensee; additional prohibited acts.
A licensee shall not commit any of the following 
acts:
(a)  Listing the name of an attorney in a written or 

oral communication, collection letter, or publica-
tion.

(b)  Furnishing legal advice, or otherwise engaging in 
the practice of law, or representing that the per-
son is competent to do so, or to institute a judi-
cial proceeding on behalf of another.

(c)  Sharing quarters or office space, or having a com-
mon waiting room with a practicing attorney or 
a lender.

(d)  Employing or retaining an attorney to collect a 
claim. A licensee may exercise authority on behalf 
of a creditor to employ the service of an attorney 
if the creditor has specifically authorized the col-
lection agency in writing to do so and the licens-
ee’s course of conduct is at all times consistent 
with a true relationship of attorney and client be-
tween the attorney and the creditor. After referral 
to an attorney, the creditor shall be the client of 
the attorney, and the licensee shall not represent 
the client in court. The licensee may act as an 
agent of the creditor in dealing with the attorney 
only if the creditor has specifically authorized the 
licensee to do so in writing.

(e)  Demanding or obtaining a share of the com-
pensation for service performed by an attorney 
in collecting a claim or demand or collecting or 
receiving a fee or other compensation from a con-
sumer for collecting a claim, other than a claim 
owing the creditor pursuant to the provisions of 
the original agreement between the creditor and 
debtor.

(f )  Soliciting, purchasing, or receiving an assignment 
of a claim for the sole purpose of instituting an 
action on the claim in a court.

. . .
(o)  Permitting an employee to use a name other than 

the employee’s own name or the assumed name 
registered by the licensee with the department in 
the collection of a debt.

In addition to laws regulating debt collectors, Michigan 
regulates certain creditors trying to collect debts. Act 70 of 
1981, codified at MCL §§ 445.251 et seq., applies to regulated 
persons:

(g) “Regulated person” means a person whose col-
lection activities are confined and are directly 
related to the operation of a business other than 
that of a collection agency including the follow-
ing:

(i)  A regular employee when collecting accounts 
for one employer if the collection efforts are 
carried on in the name of the employer.

(ii)  A state or federally chartered bank when col-
lecting its own claim.

(iii)  A trust company when collecting its own 
claim.

(iv)  A state or federally chartered savings and loan 
association when collecting its own claim.

(v)  A state or federally chartered credit union 
when collecting its own claim.

(vi)  A licensee under Act No. 21 of the Public 
Acts of 1939, as amended, being sections 
493.1 to 493.26 of the Michigan Compiled 
Laws.

(vii)  A business licensed by the state under a regu-
latory act by which collection activity is regu-
lated.

(viii) An abstract company doing an escrow busi-
ness.

(ix)  A licensed real estate broker or salesperson 
if the claim being handled by the broker or 
salesperson is related to or in connection 
with the broker or salesperson’s real estate 
business.

(x) A public officer or a person acting under 
court order.

(xi)  An attorney handling claims and collections 
on behalf of a client and in the attorney’s 
own name. MCL § 445.251.

I have not seen a list of who is covered under (vii). I assume 
it applies to hospitals, nursing homes, and utilities, among 
other entities.

The act lists prohibited acts, which are not quite as com-
prehensive as those for debt collectors:

445.252 Prohibited acts.
A regulated person shall not commit one or more of 
the following acts:
(a) Communicating with a debtor in a misleading or 

deceptive manner, such as using the stationery of 
an attorney or credit bureau unless the regulated 
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person is an attorney or is a credit bureau and it 
is disclosed that it is the collection department of 
the credit bureau.

(b) Using forms or instruments which simulate the 
appearance of judicial process.

(c) Using seals or printed forms of a government 
agency or instrumentality.

(d) Using forms that may otherwise induce the belief 
that they have judicial or official sanction.

(e) Making an inaccurate, misleading, untrue, or de-
ceptive statement or claim in a communication 
to collect a debt or concealing or not revealing 
the purpose of a communication when it is made 
in connection with collecting a debt.

(f ) Misrepresenting in a communication with a debt-
or one or more of the following:

(i)  The legal status of a legal action being taken 
or threatened.

(ii)  The legal rights of the creditor or debtor.
(iii)  That the nonpayment of a debt will result in 

the debtor’s arrest or imprisonment, or the 
seizure, garnishment, attachment, or sale of 
the debtor’s property.

(iv)  That accounts have been turned over to in-
nocent purchasers for value.

(g) Communicating with a debtor without accurately 
disclosing the caller’s identity or cause expenses 
to the debtor for a long distance telephone call, 
telegram, or other charge.

(h) Communicating with a debtor, except through 
billing procedure when the debtor is actively rep-
resented by an attorney, the attorney’s name and 
address are known, and the attorney has been 
contacted in writing by the credit grantor or the 
credit grantor’s representative or agent, unless the 
attorney representing the debtor fails to answer 
written communication or fails to discuss the 
claim on its merits within 30 days after receipt of 
the written communication.

(i) Communicating information relating to a debtor’s 
indebtedness to an employer or an employer’s 
agent unless the communication is specifically 
authorized in writing by the debtor subsequent 
to the forwarding of the claim for collection, the 
communication is in response to an inquiry initi-
ated by the debtor’s employer or the employer’s 
agent, or the communication is for the purpose of 
acquiring location information about the debtor.

(j) Using or employing, in connection with collection 

of a claim, a person acting as a peace or law en-
forcement officer or any other officer authorized 
to serve legal papers.

(k) Using or threatening to use physical violence in 
connection with collection of a claim.

(l) Publishing, causing to be published, or threaten-
ing to publish lists of debtors, except for credit 
reporting purposes, when in response to a specific 
inquiry from a prospective credit grantor about a 
debtor.

(m) Using a shame card, shame automobile, or other-
wise bring to public notice that the consumer is a 
debtor, except with respect to a legal proceeding 
which is instituted.

(n) Using a harassing, oppressive, or abusive method 
to collect a debt, including causing a telephone to 
ring or engaging a person in telephone conversa-
tion repeatedly, continuously, or at unusual times 
or places which are known to be inconvenient to 
the debtor. All communications shall be made 
from 8 a.m. to 9 p.m. unless the debtor expressly 
agrees in writing to communications at another 
time. All telephone communications made from 
9 p.m. to 8 a.m. shall be presumed to be made at 
an inconvenient time in the absence of facts to 
the contrary.

(o) Using profane or obscene language.
(p) Using a method contrary to a postal law or regula-

tion to collect an account.
(q) Failing to implement a procedure designed to pre-

vent a violation by an employee.
(r) Communicating with a consumer regarding a debt 

by post card.
(s) Employing a person required to be licensed un-

der article 9 of Act No. 299 of the Public Acts of 
1980, being sections 339.901 to 339.916 of the 
Michigan Compiled Laws, to collect a claim un-
less that person is licensed under article 9 of Act 
No. 299 of the Public Acts of 1980.

(h) Appears to be miswritten. The plain language im-
plies that the regulated person can avoid this by 
never sending anything in writing to the attorney. 
I don’t know of any court interpretation of this 
subsection.

This act also provides a private right of action, where an 
aggrieved person can recover actual damages, actual costs, and 
reasonable attorney fees. Statutory damages if there are no ac-
tual damages are only $50, or $150 if the violation was willful. 
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The act is not as powerful as the Fair Debt Collection 
Practices Act but is the only one applicable if collection is done 
directly by the creditor. Many out-of-state financial institutions 
appear to be unaware of this act, so one job of the attorney may 
be to make them aware.

One open question is whether Michigan will follow the 
FTC’s approach in connection with these acts. As noted above, 
the FTC said that a consumer debt doesn’t lose that status once 
the consumer dies. Certainly a regulated person who engages in 
prohibited behavior in collecting a decedent’s debt will claim 
that there is no natural person obligated to pay the debt, so he 
or she is home free. I know what I would argue, but there is no 
guarantee that courts would agree.

Other Acts Relevant for Decedents’ Estates

Banks and credit unions often claim a right of offset on 
accounts if the account holder owes money to the financial in-
stitution. This can be important if the probate estate is so small 
that exemptions would protect the account otherwise. Offset 
might work well for most types of loans, but it unlikely to work 
for credit cards, if someone knows enough to challenge the 
claim. Section 12(d) of Regulation Z generally forbids offsets. 
The Official Staff Commentary elaborates on this:

Paragraph 12(d)(2).

1.  Security interest—limitations.  In order to qualify 
for the exception stated in § 226.12(d)(2), a security 
interest must be affirmatively agreed to by the 
consumer and must be disclosed in the issuer’s initial 
disclosures under § 226.6. The security interest must 
not be the functional equivalent of a right of offset; 
as a result, routinely including in agreements contract 
language indicating that consumers are giving a 
security interest in any deposit accounts maintained 
with the issuer does not result in a security interest 
that falls within the exception in § 226.12(d)(2). For 
a security interest to qualify for the exception under § 
226.12(d)(2) the following conditions must be met:

•  The consumer must be aware that granting a se-
curity interest is a condition for the credit card ac-
count (or for more favorable account terms) and 
must specifically intend to grant a security inter-
est in a deposit account. Indicia of the consumer’s 
awareness and intent could include, for example:

• Separate signature or initials on the agree-
ment indicating that a security interest is be-
ing given

• Placement of the security agreement on a 
separate page, or otherwise separating the se-
curity interest provisions from other contract 
and disclosure provisions

• Reference to a specific amount of deposited 
funds or to a specific deposit account number

• The security interest must be obtainable and en-
forceable by creditors generally. If other creditors 
could not obtain a security interest in the con-
sumer’s deposit accounts to the same extent as the 
card issuer, the security interest is prohibited by 
§ 226.12(d)(2).

In short, financial institutions rarely have offsets for credit 
card debt.

Debts Involving a Person under Disability

First, check to see if the debt is enforceable. Under tradi-
tional contract law, a person with a guardian lacks contractual 
capacity. I disagree with that presumption, but we may as well 
use it. I have found no good discussion about the effects of a 
limited guardianship, but they are a definite minority, no matter 
what the stated public policy preference is. If the debt is based 
on a contract formed before guardianship was imposed, the 
debt could be avoided if it could be shown that the incapacity 
predated the contract.

Conservatorships may be imposed for reasons other than 
mental incapacity, so the presumption in the paragraph above 
does not necessarily hold. MCL § 700.5419, as discussed by the 
Reporter’s Comment, essentially makes all property controlled 
by the conservator a type of spendthrift trust. The protected 
person does not have the ability to transfer or assign any of 
that property. For example, if the conservator is given control 
of all of the property and somebody is foolish enough to give 
the protected person a credit card, the person does not have 
the legal ability to make any of his or her property available for 
claims based on credit card transactions.

In all circumstances, a claim made against a person under 
legal disability is governed by MCL § 700.5429. Note that it 
applies whether the claim arose before or during the conserva-
torship. Even if the claim is valid, there are priorities that do 
not apply to ordinary debtors.

4)  If it appears that the estate in conservatorship is 
likely to be exhausted before all existing claims 
are paid, the conservator shall distribute the 
estate in money or in kind in payment of claims 
in the following order:

(a)  Costs and expenses of administration.

(b)  Claims of the federal or state government 
having priority under law.
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(c)  Claims incurred by the conservator 
for care, maintenance, and education 
that were previously provided to the 
protected individual or the protected 
individual’s dependents.

(d)  Claims arising before the conservatorship.

(e)  All other claims.

(5)  A preference shall not be given in the payment 
of a claim over another claim of the same class, 
and a claim due and payable is not entitled to a 
preference over a claim not due. However, if it 
appears that the assets of the conservatorship are 
adequate to meet all existing claims, acting in the 
protected individual’s best interest, the court may 
order the conservator to give a mortgage or other 
security on the conservatorship estate to secure 
payment at some future date of any or all claims 
listed in subsection (4)(e). MCL § 700.5429.

Other Relevant Laws

Many other laws can be relevant in probate practice. Some-
times a person may have co-signed for another before dying or 
becoming incapacitated. Obligations of a guarantor continue 
after death or disability.  Failure to comply with state or federal 
notice requirements to co-signers is an affirmative defense. 
Credit card companies may claim that a surviving spouse or 
child is directly liable under an authorized user theory.

Fraudulent transfers may become relevant as well. If a 
decedent converted property to joint ownership, preventing 

creditors from enforcing a claim after death, then the creditor 
could seek to undo the transfer as a fraudulent transfer if within 
the statute of limitations. Note that naming a beneficiary is 
not a fraudulent transfer, because the presence of a beneficiary 
does not impede a creditor during the owner’s lifetime. Courts 
have not yet ruled death to be a fraud on creditors. Similarly, 
the increasingly popular Ladybird deed, based on Land Title 
Standard 9.3, is not a fraudulent transfer. It acts as a sort of 
transfer on death deed.

Conclusion

Decades ago, few people died with debts and protective 
proceedings were relatively rare. Times have changed. Most 
probate attorneys are relatively unfamiliar with consumer law. 
There is an opportunity for such attorneys to expand their 
services or for consumer attorneys to have a new type of court 
to practice in.

Endnotes
1  Michigan is unusual among the states in that it distinguishes 

between persons whose problems began as an adult and 
those whose problems arose earlier, so-called developmentally 
disabled adults. The cut-off age seems to be anachronistic—
the question is whether the problem began before age 22. 
Until the Age of Majority Act of 1971, the age of majority 
in Michigan was 21.  That act updated many statutes to 
reflect the new age of majority but ignored mental health 
proceedings. By and large there are few consumer issues 
involving persons with developmental disabilities, so this topic 
will be ignored in this article.
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	 Issues:  Whether Mortgage Electronic 
Registration System (MERS) 
qualified under MCL 600.3204(1)
(d) to foreclose by advertisement; 
What being the "owner . . . of an 
interest in the indebtedness secured 
by the mortgage" requires; Whether 
having an "interest in the mortgage" 
is sufficient; A "mortgage"; Citizens 
Mortgage Corp. v. Michigan 
Basic Prop. Ins. Ass'n; Whether 
MERS was a contractual owner 
of an interest in the notes based 
on its agreement with the lenders; 
Whether MERS had authority 
to foreclose by advertisement as 
the "agent" or "nominee" of the 
lender; Statutory interpretation; 
Coblentz v. City of Novi; Wickens 
v. Oakwood Healthcare Sys.; 
DiBenedetto v. West Shore Hosp.; 
Applicability of Jackson v. Mortgage 
Elec. Registration Sys., Inc. (MN); 
Applicability of Davenport v. HSBC 
Bank USA; Arnold v. DMR Fin. 
Servs., Inc. (After Remand); MERS 
v. Nebraska Dep't of Banking & Fin. 
(NE); Judicial foreclosure (MCL 
600.3105(2)); Church & Church 
Inc. v. A-1 Carpentry; McKeighan v. 
Citizens Commercial & Sav. Bank; 
Cavnasser v. Bankers Trust Co.

 Court:  Michigan Supreme Court
 Case	Name:  Residential Funding Co. v. Saurman
	e-Journal	Number:	 50185
 Judge(s):	 Young, Jr., Markman, M.B. Kelly, and 

Zahra; Voting to grant leave to appeal 
- Cavanagh, M. Kelly, and Hathaway

 
In an order in lieu of granting leave to appeal, the court 

reversed the judgment of the Court of Appeals in a published 
opinion (see e-Journal # 48625 in the 4/25/11 edition). 
As the Court of Appeals dissenting opinion explained, 
"pursuant to MCL 600.3204(1)(d), Mortgage Electronic 
Registration System (MERS) is the ‘owner . . . of in interest 
in the indebtedness secured by the mortgage' at issue in each 
of these consolidated cases" because "MERS' contractual 
obligations as mortgagee were dependent on whether the 
mortgagor met the obligation to pay the indebtedness which 

the mortgage secured." The court clarified that MERS' status 
as an "owner of an interest in the indebtedness" did not 
equate to an ownership interest in the note. Rather, "as record 
holder of the mortgage, MERS owned a security lien on the 
properties, the continued existence of which was contingent 
"upon the satisfaction of the indebtedness." This interest in 
the indebtedness - "the ownership of legal title to a security 
lien whose existence is wholly contingent on the satisfaction 
of the indebtedness - authorized MERS to foreclose by 
advertisement under MCL 600.3204(1)(d)." In interpreting 
predecessor foreclosure-by-advertisement statutes, in cases 
in which the mortgagee had transferred a beneficial interest, 
but retained record title, the court has unanimously held that 
"[o]nly the record holder of the mortgage has the power to 
foreclose; the validity of the foreclosure is not affected by 
any unrecorded assignment of interest held for security." The 
court could discern no indication that when the Legislature 
amended MCL 600.3204(1), it meant to establish a new 
legal framework in which an undisputed record holder of a 
mortgage, such as MERS, no longer possessed the statutory 
authority to foreclose. 

	
	 Issues:  Breach of warranties; MCL 440.2102; 

Heritage Res., Inc. v. Caterpillar Fin. 
Servs. Corp.; MCL 440.2105(1); 
Whitcraft v. Wolfe; Express warranty; 
MCL 440.2202; Implied warranty; 
MCL 440.2314; MCL 440.2315; 
MCL 440.2316; McGhee v. GMC 
Truck & Coach Div., Gen. Motors 
Corp.; MCL 440.2316(3)(a) and (b); 
Fraud; Novak v. Nationwide Mut. Ins. 
Co.; Groth v. Singerman; Michigan 
Consumer Protection Act (MCPA) 
(MCL 445.901 et seq.); MCL 
445.903; MCL 445.911; Mayhall v. 
A H Pond Co.; MCL 445.903(c), (e), 
(n), and (y); The Magnuson-Moss 
Warranty Act (MMWA) (15 USC 
§ 2301 et seq.); 15 USC § 2302(a); 
§ 2310(d)(1); Rules enacted by the 
Federal Trade Commission pursuant 
to § 2309(b); The Used Motor Vehicle 
Trade Regulation Rule (Used Car 
Rule) (16 CFR § 455.1 et seq.); 16 
CFR § 455.1(c); § 455.2(a); 455.2(b)
(i); Sanctions for filing a frivolous 
claim; MCR 2.114; Guerrero v. 
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Smith; Mitcham v. Detroit; Whether 
the case should be reassigned to a 
different judge on remand; Bayati v. 
Bayati; Armstrong v. Ypsilanti Charter 
Twp.; General Motors Acceptance 
Corporation (GMAC)

 Court:   Michigan Court of Appeals 
(Unpublished)

 Case	Name:  Williams v. General Motors Acceptance 
Corp.

e-Journal	Number:  50057
 Judge(s):  Per Curiam—Stephens, Sawyer, and 

K.F. Kelly 
 

The Court held, inter alia, that the trial court erred in 
granting summary disposition on the plaintiff’s fraud and 
MCPA claims, but not in granting summary disposition 
on the warranty and MMWA claims. The trial court 
dismissed plaintiff’s claims against the defendants arising 
from his purchase of a used car and sanctioned his attorneys 
approximately $16,500 for signing a frivolous complaint in 
contradiction to MCR 2.114. On 4/8/08, plaintiff purchased 
a 1997 Cadillac from defendant Williams Chevrolet, Inc. (the 
dealership). The purchase price was $4,995 and the car had 
approximately 135,000 miles. Plaintiff signed a document 
entitled “Vehicle Order,” which stated that the car was “sold as 
is” with “no warranty.” It also included an integration clause: 
“The front and back hereof comprise the entire agreement 
pertaining to this purchase and no other agreement of any 
kind, verbal understanding or promise have been made.” 
Plaintiff signed a retail installment sales contract with the 
dealership to complete the purchase. The dealership assigned 
the contract to co-defendant GMAC. The car experienced 
mechanical failures. On appeal, plaintiff argued that the trial 
court erred in granting the dealership summary disposition 
on the warranty, fraud, MCPA, and MMWA claims. He 
asserted that the salesperson told him the car was inspected 
by the dealership and found to have no mechanical problems 
or deficiencies, and argued that such an express warranty 
may not be disclaimed. “However, when parties reduce their 
sales agreement to writing and the writing expresses the 
parties’ intention that it represents ‘a final expression of their 
agreement,’ then evidence of prior or contemporaneous oral 
agreements may not contradict the writing.” Plaintiff attempted 
to introduce parol evidence of a warranty despite a conspicuous 
warranty disclaimer and integration clause in the written 
vehicle order. Because no evidence of the dealership’s warranty 
existed inside the written sales contract, and the integration 
clause foreclosed parol evidence of the oral warranty, the trial 

court properly granted defendant summary disposition on the 
breach of express warranty claim. Plaintiff’s count III alleged 
breach of implied warranty of merchantability, and count IV 
alleged breach of implied warranty of fitness for particular 
purpose. The vehicle order stated that the vehicle was “sold 
as is” with “no warranty.” This document met the statutory 
requirements of MCL 440.2316(3)(a) and thus, operated 
to preclude liability for breach of any implied warranties. 
However, summary disposition was inappropriate on the fraud 
claim. The Court concluded that “reasonable minds could 
find that the dealership fraudulently informed plaintiff that 
the automobile had been inspected by the dealership and had 
been found to have no mechanical problems or deficiencies.” 
The Court also held that plaintiff presented sufficient evidence 
to establish valid claims under MCL 445.903(c), (e), (y), and 
(n). While it appeared that the trial court determined that the 
“as is, no warranty” clause defeated plaintiff’s MCPA claims, 
“an allegedly false assertion that a car has been inspected and 
found free of mechanical problems is not inconsistent with an 
‘as is, no warranty’ provision.” Affirmed in part, reversed in 
part, and remanded.

 Issues:  Action challenging a mortgage 
foreclosure by advertisement; 
Residential Funding Co., LLC v. 
Saurman

 Court:   Michigan Court of Appeals 
(Unpublished)

 Case	Name:  Voydanoff v. Select Portfolio Servicing, 
Inc.

e-Journal	Number:	 50070
 Judge(s):	 Memorandum—Wilder, Cavanagh, 

and Donofrio 
 

Since defendant Select Portfolio Servicing admitted 
at oral argument that Saurman was dispositive of the 
issues on appeal, the Court reversed the trial court’s order 
granting Select Portfolio Servicing summary disposition, 
vacated the foreclosure proceedings, and remanded the case 
to the trial court. Plaintiff sued the defendants to challenge 
a mortgage foreclosure by advertisement. Select Portfolio 
Servicing requested that the Court (1) reverse the trial court’s 
order granting it summary disposition and (2) vacate the 
foreclosure proceedings. The court did so. 

 Issues:	 Whether Mortgage Electronic 
Registration System (MERS) 
qualified under MCL 600.3204(1)

From the Courts
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(d) to  foreclose by advertisement; 
What being the “owner . . . of an 
interest in the indebtedness secured 
by the mortgage” requires; Whether 
having an “interest in the mortgage” 
is sufficient; A “mortgage”; Citizens 
Mortgage Corp. v. Michigan Basic 
Prop. Ins. Ass’n; Whether MERS 
was a contractual owner of an 
interest in the notes based on its 
agreement with the lenders; Whether 
MERS had authority to foreclose 
by advertisement as the “agent” or 
“nominee” of the lender; Statutory 
interpretation; Coblentz v. City of 
Novi; Wickens v. Oakwood Healthcare 
Sys.; DiBenedetto v. West Shore Hosp.; 
Applicability of Jackson v. Mortgage 
Elec. Registration Sys., Inc. (MN); 
Applicability of Davenport v. HSBC 
Bank USA; Arnold v. DMR Fin. 
Servs., Inc. (After Remand); MERS 
v. Nebraska Dep’t of Banking & Fin. 
(NE); Judicial foreclosure (MCL 
600.3105(2)); Church & Church 
Inc. v. A-1 Carpentry; McKeighan v. 
Citizens Commercial & Sav. Bank; 
Cavnasser v. Bankers Trust Co.

 Court:   Michigan Supreme Court
 Case	Name:  Residential Funding Co. v. Saurman
 e-Journal	Number:  50185
 Judge(s):	 Young Jr., Markman, M.B. Kelly, and 

Zahra; Voting to grant leave to appeal: 
Cavanagh, M. Kelly, and Hathaway

 
In an order in lieu of granting leave to appeal, the 

Court reversed the judgment of the Court of Appeals 
in a published opinion (see e-Journal # 48625 in the 
4/25/11 edition). As the Court of Appeals dissenting opinion 
explained, “pursuant to MCL 600.3204(1)(d), Mortgage 
Electronic Registration System (MERS) is the ‘owner…of an 
interest in the indebtedness secured by the mortgage’ at issue in 
each of these consolidated cases” because “MERS’ contractual 
obligations as mortgagee were dependent on whether the 
mortgagor met the obligation to pay the indebtedness which 
the mortgage secured.” The Court clarified that MERS’ status 
as an “owner of an interest in the indebtedness” did not 
equate to an ownership interest in the note. Rather, “as record 
holder of the mortgage, MERS owned a security lien on the 
properties, the continued existence of which was contingent 
“upon the satisfaction of the indebtedness.” This interest in 
the indebtedness—”the ownership of legal title to a security 

lien whose existence is wholly contingent on the satisfaction 
of the indebtedness—authorized MERS to foreclose by 
advertisement under MCL 600.3204(1)(d).” In interpreting 
predecessor foreclosure-by-advertisement statutes, in cases 
in which the mortgagee had transferred a beneficial interest, 
but retained record title, the Court has unanimously held 
that “[o]nly the record holder of the mortgage has the power 
to foreclose; the validity of the foreclosure is not affected by 
any unrecorded assignment of interest held for security.” The 
Court could discern no indication that when the legislature 
amended MCL 600.3204(1), it meant to establish a new 
legal framework in which an undisputed record holder of a 
mortgage, such as MERS, no longer possessed the statutory 
authority to foreclose. 

 Issues:	  Quiet title action; “Non-judicial 
foreclosure by advertisement” under 
MCL 600.3201 et seq.; Whether 
the trial court properly granted 
defendants’ motion for summary 
disposition; Residential Funding Co. 
v. Saurman; MCL 600.3204(1)(d); 
Whether the trial court properly 
denied plaintiff’s motion to amend 
his first amended complaint; Weymers 
v. Khera; MCR 2.116(I)(5); Woodard 
v. Custer; Wormsbacher v. Phillip R. 
Seaver Title Co.

 Court:	  Michigan Court of Appeals 
(Unpublished)

 Case	Name:	 Bakri v. Mortgage Elec. Registration 
Sys.

	e-Journal	Number:  49508
	 Judge(s):  Per Curiam—Borrello, Meter, and 

Shapiro
 

The Court held that because defendant Bank of 
New York Mellon (Bank) did not possess an interest 
in the indebtedness, it was not authorized to foreclose 
by advertisement on the plaintiff’s property; instead it 
must seek to foreclose by judicial process. Thus, based 
on Saurman, summary disposition for defendants was 
improper. On 3/17/04, plaintiff borrowed $225,000 from 
America’s Wholesale Lender to buy a specific parcel of 
property. The same day, plaintiff granted defendant MERS 
a mortgage to the property as security for the loan. The 
mortgage was recorded on 4/15/04. On 10/14/09, MERS 
assigned the mortgage to the Bank. Plaintiff defaulted, and on 
11/11/09 defendant Trott & Trott P.C. prepared and served a 
Notice of Mortgage Foreclosure Sale, and commenced a non-
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judicial foreclosure by advertisement under MCL 600.3201 
et seq. The notice stated that the foreclosure sale would occur 
on 12/9/09. The sale was adjourned and has not occurred. 
On 12/11/09 plaintiff filed this case seeking to quiet title to 
the property. He sought to invalidate the mortgage he granted 
to MERS. Plaintiff alleged that MERS purported to assign 
the mortgage to the Bank, which then recorded the mortgage 
on 7/11/09, and scheduled a sheriff’s sale. The complaint 
also alleged that the mortgage plaintiff granted to MERS was 
invalid because “MERS did not loan plaintiff any money or 
anything of value, and therefore, has no right to collect any 
money from plaintiff whether under such mortgage or any 
other document.” Plaintiff also asserted that MERS had no 
interest in whether the mortgage is enforced by foreclosure or 
not because MERS is not entitled to proceeds of the sale of 
the property under MCL 600.3252. Plaintiff further alleged 
that the Bank stood in the shoes of MERS and had no more 
right to enforce the mortgage than MERS. Plaintiff sought 

From the Courts
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to have both the mortgage and the assignment to the Bank 
declared void and unenforceable. Defendants argued, inter 
alia, that MERS acted within the scope of its powers under the 
mortgage. The trial court granted defendants’ motion finding 
that plaintiff did not support his contention that the mortgage 
was invalid with documents. The Court noted that plaintiff 
was essentially challenging the validity of the mortgage and 
concluded that because he granted MERS the power to assign 
the mortgage, its assignment to the Bank was valid. Also, the 
mortgage specifically granted MERS the power to foreclose 
on and sell the property as nominee for the lender. As assignee 
of the mortgage, the Bank also had the power to foreclose on 
and sell the property. However, in Saurman the court held 
that the legislature has limited foreclosure by advertisement to 
those parties with ownership of an interest in the note and that 
because the mortgagee was not “the owner . . . of an interest 
in the indebtedness secured by the mortgage,” it lacked the 
authority to foreclose by advertisement. Here, the Bank 
commenced non-judicial foreclosure by advertisement when it 
filed its notice of the foreclosure sale. Although the mortgage 
was properly assigned to the Bank, it did not purchase the note 
from America’s Wholesale Lender. Also, as in Saurman, the 
mortgage here specified that the Bank “holds only legal title to 
the interests granted by Borrower in this Security Instrument.” 
Under Saurman, the mortgagee (Bank), as assignee of the 
mortgage, only held an interest in the property as security for 
the note, but did not hold an interest in the note. Reversed.

 Issues:	 The Telephone Consumer Protection 
Act (TCPA)(47 USC § 227); Subject-
matter jurisdiction; “Federal-question” 
jurisdiction under 28 USC § 1331 
over claims arising under the TCPA; 
Charvat v. Echostar Satellite, LLC; 
Dun-Rite Constr., Inc. v. Amazing 
Tickets, Inc. (6th Cir. Unpub.); 
“Diversity” jurisdiction; Whether 
the amount in controversy exceeded 
$75,000; 28 USC § 1332; Charvat 
v. GVN MI, Inc.; Massachusetts Cas. 
Ins. Co. v. Harmon; Saglioccolo v. Eagle 
Ins. Co.; Aggregating the plaintiff’s 
claims; LM Ins. Corp. v. Spaulding 
Enters. Inc. (7th Cir.); Whether 47 
USC § 227(b)(3)’s damages provision 
for automated calls limits damages 
to one recovery per call; § 227(c)
(5); Whether plaintiff may recover 
statutory damages under both the 
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automated-call subsection (§ 227(b)) 
and the do-not-call-list subsection (§ 
227(c) as implemented in 47 CFR § 
64.1200(d))

 Court:		 U.S. Court of Appeals Sixth Circuit
 Case	Name:  Charvat v. NMP, LLC
 e-Journal	Number:	 49632
 Judge(s):  Moore and Guy; Concurring in the 

judgment—Batchelder 
 

Pursuant to its decision in Echostar, the Court held that 
the district court erred in determining that federal courts 
lack federal-question jurisdiction over private TCPA claims. 
The Court also held that a person may recover statutory 
damages of $1500 for a willful or knowing violation of 
the automated call requirements and $1500 for a willful 
or knowing violation of the do-not-call-list requirements, 
even if both violations occurred in the same call. Thus, the 
plaintiff’s maximum damages for the 31 calls that he alleged 
violated both sets of requirements totaled $93,000, and the 
district court also erred in concluding that it did not have 
diversity jurisdiction. Plaintiff alleged that the defendants 
placed 33 unsolicited telemarketing calls to his home over a 
three-month period in 2008. He alleged that the calls violated 
the TCPA and an Ohio statute. He also alleged a state-law 
invasion of privacy claim. The district court dismissed the case 
for lack of subject-matter jurisdiction. In concluding that it 
lacked federal-question jurisdiction, the district court relied 
on the Court’s unpublished decision in Dun-Rite and other 
courts’ decisions to determine that the plain language of the 
TCPA creates a private right of action in state, not federal, 
court. However, after briefing in this case concluded, another 
panel of the Court agreed with the plaintiff in Echostar and held 
that federal-question jurisdiction exists under the TCPA. The 
Court was bound by Echostar. As to diversity jurisdiction, the 
Court considered whether the district court erred in finding 
that the amount in controversy did not exceed $75,000. The 
district court applied the Court’s decision in GVN (where the 
Court concluded that § 227(c)(5)’s damages provision allows 
for statutory damages on only a per-call basis) and ruled that § 
227(b)(3)’s damages provision for automated calls also limits 
damages to one recovery per call. Under GVN, plaintiff was 
limited to collecting statutory damages on a per-call basis 
for his multiple claims brought pursuant to the regulations 
requiring certain minimum procedures for maintaining a do-
not-call list. “The more difficult question” was whether he 
may recover statutory damages under both the automated-call 
subsection (§ 227(b)) and the do-not-call-list subsection (§ 
227(c)). “The fact that the statute includes separate provisions 
for statutory damages in subsections (b) and (c) suggests that 
a plaintiff could recover under both.” Further, the subsections 

“target different harms”: (b) imposes greater restrictions on 
automated calls and transmissions (which Congress found 
to be more of a nuisance) while (c) and its accompanying 
regulations impose minimum procedures for maintaining a 
do-not-call list that apply to all calls, live or automated, made 
for telemarketing purposes to residential telephone subscribers. 
“By enacting separate private-right-of-action provisions, each 
including a statutory damages provision, Congress evidenced 
its intent that a person be able to recover for the telemarketer’s 
failure to institute the minimum procedures for maintaining a 
do-not-call list as well as the additional harm of the call being 
automated.” Reversed and remanded. 

 
From the Governor’s Office: Michigan Governor Signs 

Bills Targeting Mortgage Fraud

Michigan Governor Rick Snyder signed a set of notary-
related laws late last week designed to combat real estate 
fraud, signaling that the state is getting tough on individuals 
and companies who engage in mortgage fraud.

This group of bills gives the state the authority to identify 
and punish individuals and businesses that deliberately falsify 
documents and notarizations in real property transactions. 
Significantly, the bills define mortgage fraud as a felony 
punishable by up to 20 years in prison and fines of up to 
$500,000, according to Senate Democratic Floor Leader 
Tupac A. Hunter (D-Detroit), who sponsored the central bill 
of the set, Senate Bill 43.

One bill—Senate Bill 252—makes it a felony to 
intentionally violate state notary laws when notarizing 
documents involving real property or a mortgage transaction, 
sending a clear message to notaries and their employers that 
intentional misconduct involving said documents will not be 
tolerated.

“As Michigan residents struggle to keep a roof over 
their heads, I am doing everything I can to protect them 
from being taken advantage of, whether it’s by the banks, 
the courts, or crooked companies,” Senator Hunter told the 
Wayne County Press & Guide. “Mortgage fraud and other 
corrupt behavior only exploit the state’s housing crisis and 
will continue until the appropriate laws are in place to stop 
them, and making mortgage fraud illegal is a good first step.”

For years, Michigan officials have sought statutory 
support to fight real property crimes. The state previously 
had issues prosecuting offenders because state laws did not 
define real property fraud clearly, forcing the state to rely on 
statutes that had lesser penalties or that didn’t clearly apply to 
the offenses committed, according to a state legislative report.

Earlier this year, an FBI report listed Michigan as one of the 
top 10 states for mortgage fraud.
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In 2009, Michigan amended its foreclosure by 
advertisement statute to require a mandatory 90-day pre-
foreclosure process to allow borrowers and the lenders to work 
together to avoid foreclosure.  However, this law, commonly 
referred to the 90-Day law, sunset on July 5, 2011.  The law 
was later extended to January 5, 2012.  On December 14, 
2011, the Senate passed a package of House Bills extending 
the law yet again.  These House Bills – HB 4542, 4543, and 
4544 – as passed in the Senate will extend the 90-day law for 
one year – until December 31, 2012.

The requirements of the 90-Day law remain the same 
except for a few changes.  Some of the changes are as follow:
1. The designated agent is now an individual, department 

or unit of the mortgage holder who is authorized to 
facilitate negotiations and attend meetings.

2. The requirements under the 90-day law will not apply 
to a mortgage of a property used for agricultural 
purposes if the mortgage is subject to pre-foreclosure 
requirements under the Farm Credit Act.

3. There is a provision that provides that the borrower 
will be liable for damages incurred during the 
redemption period.

4. There are now specific timeframes during the 90-
day period.  The borrower has 30 days from when 
the notice is sent to contact the designated agent to 
request a meeting.  The borrower has 60 days after the 
notice is sent to provide documents to the designated 
agent. Before 90 days after the notice is sent or 10 
days after the meeting between the borrower and 
designated agent, whichever is later, the designated 
agent must provide the borrower with a copy of the 
loan modification calculations.

5. The requirement that the 90-day law notice should be 
published in the local newspaper is now discretionary 
not mandatory.  The designated agent “may” publish 
the notice.

6. Persons not on the list of housing counselors cannot 
perform the duties required under the 90- Day law.  
Attorneys, licensed to practice law in Michigan and 
who provides mortgage assistance relief services as 
part of their practice, are exempt from this provision.

7. There is a reduction of the redemption period from 1 
year to 6 months for non-agricultural properties that 
are more than 3 acres.

Legislative Update: 
Michigan’s 90-Day Pre-Foreclosure Law - Revisited

By Lorray S.C. Brown, Michigan Poverty Law Program


