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Attorney Ron Burdge to Speak at the 
Consumer Law Section Annual Meeting 
Thursday Sept. 19, 2013 at 2:00 p.m.

Known nationwide as a leading lemon law attorney, Ronald L. Burdge 
has represented literally thousands of consumers in “lemon” lawsuits and 
actively co-counsels and coaches other consumer law attorneys.

From 2005 through 2011, Ronald L. Burdge was named as the only 
lemon law Ohio Super Lawyer by Law & Politics magazine and Thomson 
Reuters Corp., Professional Division. Burdge restricts his practice to 
lemon law and consumer law cases. The Ohio Super Lawyer results are 
published annually in the January issue of Cincinnati Magazine.

Ronald L. Burdge was named Consumer Law Trial Lawyer of the Year 
2004 by the National Association of Consumer Advocates, the nation’s 
largest organizaton of consumer law private and government attorneys. 
“Your impact on the auto industry has been magnified many times over 
because of the trail you blazed for others,” stated NACA’s Executive 
Director Will Ogburn.

Burdge has represented thousands of consumers in Ohio, Kentucky, 
and elsewhere since 1978 and is a frequent lecturer to national, state and 
local bar associations and judicial organizations. Burdge is admitted to 
Ohio’s state and federal courts, Kentucky’s state courts, and Indiana’s 
federal courts. Other court admissions are on a “pro hac” temporary, 
case-by-case basis.

The meeting and program are free but registration is requested to 
allow for proper facilities planning. Visit the Bar's Annual Meeting page 
at http://www.michbar.org/news/releases/archives13/AM/registration.cfm for 
more details.
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TILA and Regulation Z, effective June 1,1 prohibit contract terms requiring ar-
bitration in closed-end loans secured by a dwelling and open-end loans secured by a 
consumer’s principal dwelling.2 The regulation and the TILA provision also provide 
that no mortgage loan agreement shall be applied or interpreted to “bar a consumer 
from bringing an action” in court based upon a federal claim.3 While arbitration is 
clearly prohibited for mortgage loans entered into after June 1, 2013, the key issue 
today is whether the ban should be applied retroactively to prohibit enforcement of 
arbitration agreements made before that date.

Is There Precedent for Interpreting the Arbitration Ban Retroactively?

Federal courts, interpreting a related Dodd-Frank Act provision prohibiting 
mandatory arbitration when a whistleblower brings an action, have applied the ban 
on arbitration retroactively.4 Because Congress did not evidence an intent one way 
or another, the determinative question is whether the provision is procedural or sub-
stantive. Following the United States Supreme Court’s rulings that arbitration does 
not affect substantive rights, and is merely procedural in providing for an alternative 
forum, these courts find that the provision only affects procedure and is to be applied 
retroactively.5 But federal courts in other circuits, again interpreting Dodd-Frank’s 
limit on arbitration in whistleblower cases, have found to the contrary.6

Parsing the Statutory Language for Congressional Intent 
Concerning Retroactivity

There are two different TILA and Regulation Z subsections prohibiting arbitra-
tion. The first set, 15 U.S.C. § 1639c(e)(1) and 12 CFR 1026.36(h)(1), provide that 
mortgages shall not “include” terms which require arbitration. The second set, 15 
U.S.C. § 1639c(e)(3) and Regulation Z 1026.36(h)(2), provide that no mortgage 
provision shall be “applied” to prevent a consumer from bringing a federal cause of 
action. The ban on arbitration in new agreements applies to both federal and state 
claims, while the provision forbidding the application of an arbitration only applies 
to federal causes of action. Both the carveout for federal causes and the use of the 
word “applied” suggest that Congress meant to provide retroactive protection against 
arbitration for consumers with federal causes of action.

Other Evidence of Congressional Intent

The same legislation7 that prohibits arbitration in mortgage agreements also pro-
vides the Consumer Financial Protection Bureau with authority to limit arbitration 
more broadly for consumer credit transactions. That authority explicitly states that 
any restriction on arbitration only applies to agreements entered into more than 180 
days after the effective date of the Bureau regulation.8 The lack of such explicit restric-

Effective June 1, Regulation Z 
Prohibits Arbitration in 
Mortgage Loans
By Jon Sheldon

NCLC eReports, May 2013, No. 2
Arbitration; Mortgage Loans; Truth in Lending
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Continued on next page

tion concerning the mortgage arbitration provision argues for a 
congressional intent to allow retroactive application.

Does Retroactive Application Impair Existing Contracts?

Retroactive application of a limit on arbitration is not 
allowed if it improperly impairs existing contracts. But the 
Supreme Court has found no impairment of contract where a 
statute is one “conferring or ousting jurisdiction.”9 This type 
of statute “takes away no substantive right but simply changes 
the tribunal that is to hear the case.”10 While there is a split of 
authority, at least some federal courts conclude that a limit on 
application of an arbitration requirement confers jurisdiction 
on the courts and does not affect substantive rights.11 If a court 
finds no impact on substantive rights, then it can find that 
retroactive application does not impair contracts.

Copyright © 2013 National Consumer Law Center, Inc. All rights 
reserved.

Endnotes
1  12 CFR 1026.36(h), as amended by 78 Fed. Reg. 11279 at 

11413 (Feb. 15, 2013). While the regulation’s effective date is 
June 1, 2013, there is an argument (not accepted by any court 
to date) that the statutory provision on its own went into effect 
on July 22, 2010, Dodd-Frank’s default effective date. Dodd-
Frank Title XIV provisions requiring regulations go into effect 
on the regulation’s effective date, but the arbitration provision, 
while found in Title XIV, does not require a regulation, leaving 
its effective date unclear. The argument for an earlier effec-

tive date for the statutory provision is explained in National 
Consumer Law Center, Truth in Lending § 1.3 (8th ed. 2012).

2  15 U.S.C. § 1639c(e)(1).

3  15 U.S.C. § 1639c(e)(3).

4  Wong v. CKX, Inc., 890 F. Supp. 2d 411 (S.D.N.Y. 2012); 
Pezza v. Investors Capital Corp., 767 F. Supp. 2d 225 (D. Mass. 
2011).

5  Id.

6  Taylor v. Fannie Mae, 2012 WL 928170 (D.D.C. Mar. 20, 
2012); Blackwell v. Bank of America Corp., 2012 WL 1229673 
(D. S.C. March 22, 2012). Holmes v. Air Liquide USA, L.L.C., 
2012 WL 267194 (S.D. Tex. Jan. 30, 2012); Henderson v. 
Masco Framing Corp., 2011 WL 30222535 (D. Nev. July 22, 
2011).

7  Dodd-Frank Wall Street Reform and Consumer Protection 
Act, Pub. L. No. 111-203 (2010).

8  Id § 1028.

9  Landgraf v. USI Film Prods., 511 U.S. 244 (1994).

10  Hamdan v. Rumsfeld, 548 U.S. 557 (2006).

11  Wong v. CKX, Inc., 890 F. Supp. 2d 411 (S.D.N.Y. 2012); 
Pezza v. Investors Capital Corp., 767 F. Supp. 2d 225 (D. Mass. 
2011). But see Taylor v. Fannie Mae, 839 F. Supp. 2d 259 
(D.D.C. 2012); Blackwell v. Bank of America Corp., 2012 WL 
1229673 (D. S.C. March 22, 2012); Holmes v. Air Liquide US 
LLC, 2012 WL 267194 (S.D. Tex. Jan. 30, 2012); Henderson 
v. Masco Framing Corp., 2011 WL 3022535 (D. Nev. July 22, 
2011).

On July 3, 2013, the governor signed into law amendments 
to the Michigan foreclosure by advertisement statute.1 These 
amendments made significant changes to Michigan’s pre- fore-
closure negotiation provisions, otherwise known as the “90-day 
law.” Of special significance is the amendments’ creation of an 
inherent right for the purchaser at the sheriff’s sale (usually a 
bank) to inspect the exterior and interior of the homeowner’s 
entire property during the redemption period to determine if 
there is damage to the property. These changes will become 
effective January 10, 2014.

Michigan’s Current Foreclosure Law—
Until January 10, 2014

Michigan is a non-judicial foreclosure state.  This means 
that if there is a “power of sale” clause in your mortgage, and the 
homeowner has defaulted on the mortgage loan, the mortgagee 

(the bank) can foreclose by scheduling a sale of the home and 
advertising that sale date in the local newspaper.  There are no 
requirements for personal service or initiating a court action 
to foreclose.

In 2009, in response to the foreclosure crisis, Michigan 
amended the foreclosure-by-advertisement statute by requir-
ing a mandatory 90-day pre-foreclosure process to allow the 
homeowner and the mortgage holder or servicer to work to-
gether to avoid foreclosure. This pre- foreclosure negotiation 
process is generally referred to as the 90-day law.  This law was 
again amended in 2011.  Essentially, under the 90-day law, 
before foreclosing by advertisement, the mortgage holder or 
servicing agent must send a written notice to the homeowner 
providing the homeowner with information that, among other 

Changes to Michigan's Foreclosure Law 
By Lorray S.C. Brown, Michigan Foreclosure Prevention Project (a project of Michigan Poverty Law Program)
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Changes to Michigan's Foreclosure Law

Continued from page 3

things, includes: 1) the reasons that the mortgage is in default 
and the amount due under the mortgage loan; 2) the identity 
of a designated agent as the person to contact and who has the 
authority to make agreements to modify the loan; and 3) notice 
that the homeowner, either directly or with the assistance of a 
housing counselor, has 30 days to request a meeting with the 
designated agent to attempt to work out a loan modification 
to avoid foreclosure.

After the homeowner requests the meeting, the homeowner 
must provide financial documents to the designated agent 
within 60 days after the written notice is sent.  The designated 
agent should then schedule a meeting.  Before 90 days after the 
notice is sent or 10 days after the meeting between the home-
owner and the designated agent, the designated agent must 
provide the homeowner with a decision.  The 90-day law also 
provides a loan modification standard that the designated agent 
must use to determine if the homeowner is eligible for a loan 
modification, providing that the mortgage holder or servicer is 
not required to follow the HAMP guidelines.

If the mortgage holder or servicer does not comply with 
this pre-foreclosure negotiation process, the mortgage holder or 
servicer cannot foreclose by advertisement but must foreclose 
by going to court.  The 90-day law was scheduld to sunset on 
June 30, 2013.

Once the home is sold at the sheriff’s sale, there is a re-
demption period—six months for many properties.  During 
the redemption period, the homeowner still has an interest in 
the home and can continue to live there.  The homeowner also 
has the right to sell the property to another person or buy back 
the property and keep it.

Changes to Michigan’s Foreclosure Law—
Effective January 10, 2014

The changes to the foreclosure law will impact the 90-day 
pre-foreclosure process and a homeowner’s rights during the 
redemption period.

Act No. 105 (HB 4765)

This Act amends the 90-day law (MCL 600.3205e) to 
extend the sunset date from June 30, 2013 to June 30, 2014. 
However, the requirements of the 90-day law will not apply to 
foreclosures by advertisement initiated after January 9, 2014.  
As such, the 90-day pre- foreclosure negotiation process will 
continue until January 9, 2014. Foreclosures that have been 
initiated prior to January 9, 2014 must continue to comply 
with the 90-day law through June 30,

2014. Implicit in the Act is the fact that mortgage servicers 
will be required to comply with the new federal loss mitigation 

procedures implemented by the Consumer Financial Protection 
Bureau (CFPB).  The CFPB rules will take effect January 10, 
2014.

Act No. 103 (SB 380)

This Act amends MCL 600.3204. MCL 600.3204 sets 
out the circumstances under which a party may foreclose by 
advertisement in Michigan. The Act essentially amends MCL 
600.3204 to reflect that the procedures of the 90-day law will 
be effective until January 9, 2014.  It also amends the statute to 
apply to proceedings under the newly created provision MCL 
600.3206 which is discussed below.

Act No. 106 (HB 4766)

This Act, by creating a new section—MCL 600.3206, is 
an attempt to keep some of the requirements of the 90-day 
law.  However, the new section 3206 only applies to the five 
servicers who signed a consent judgment in the attorney general 
lawsuit that resulted in the national mortgage settlement.  The 
five servicers are Ally/GMAC, Bank of America, CitiMortgage, 
JP Morgan Chase, and Wells Fargo.  This new section does not 
apply to any other banks including small servicers and com-
munity banks.

Effective January 10, 2014, before foreclosing by adver-
tisement, these five servicers are required to designate an agent 
who can facilitate negotiations and attend meetings with the 
homeowners. These servicers are then required to send a written 
notice to the homeowner that contains: 1) the name, address, 
telephone number and e-mail of the designated agent; and 2) a 
statement informing the homeowner that, within 30 days, the 
homeowner may contact the designated agent, either directly 
or through a housing counselor, to request a meeting with the 
designated agent to attempt to work out a loan modification 
to avoid foreclosure.

If the homeowner requests a meeting, the servicer cannot 
initiate foreclosure proceedings unless the meeting has been 
held.  However, if the homeowner does not schedule a meet-
ing or does not attend a meeting, then the servicer can initiate 
foreclosure proceedings. Except for the five servicers, all other 
servicers are not required to wait until a 30-day opt-in period 
expires before initiating foreclosure proceedings.

Act No. 104 (SB 383)

This Act adds a provision to MCL 600.3240. MCL 
600.3240 sets out Michigan’s redemption periods.  This new 
provision gives the purchaser at the foreclosure sale the right 
to inspect the exterior and interior of the homeowner’s prop-
erty and all ancillary structures after the sale.  Inspections can 
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Consumer Law Section Council Elections to be held at the Annual Meeting 
September 19, 2013 at 2 p.m.

Proposed Slate:

CHAIR: Terry Adler

CHAIR-ELECT: Dani Liblang

SECRETARY: Stuart Sandweiss

TREASURER: Lynn Shecter

3-YEAR TERM: Andrew Campbell 

Nominations will be solicited from the floor at the meeting. 

Consumer Law Section Election Notice

occur periodically throughout the redemption period.  “If the 
inspection is unreasonably refused or if damage to the property 
is imminent or has occurred,” the purchaser of the sale can im-
mediately begin eviction proceedings to seek possession of the 
property and eliminate the homeowner’s redemption period. 
The court will not enter a judgment for possession and extin-
guishment of the homeowner’s right to redemption if, before 
the hearing for possession, the homeowner repairs any damage 
to the property.

The Act defines damage as follows:

“Damage” includes, but is not limited to, any of the 
following:

(a) The failure to comply with local ordinances 
regarding maintenance of the property

(b) A boarded up or closed off window or entrance(c) 
Multiple broken and unrepaired window panes

(d) A smashed through, broken off, or unhinged door

(e) Accumulated rubbish, trash, or debris

(f ) Stripped plumbing, electrical wiring, siding, or 
other metal material

(g) Missing fixtures, including, but not limited to, a 
furnace, water heater, or air conditioning unit

(h) Deterioration below, or being in imminent danger 
of deteriorating below, community standards for 
public safety and sanitation

 (i) A condition that would justify recovery of the 
premises under [Michigan’s summary proceedings]

Endnote
1  Act No. 105, Public Acts of 2013—HB 4765, amends MCL 

600.3205e.  Act No. 103, Public Acts of 2013—SB 380, 
amends MCL 600.3204.  Act No. 106, Public Acts of 2013—
HB 4766, adds MCL 600.3206.  Act No. 104, Public Acts of 
2013—SB 383, amends MCL 600.3240.
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Introduction

The once mighty Michigan Consumer Protection Act 
(MCPA)1 was laid low in 1999 by the Michigan Supreme Court 
in Smith v Globe Life Insurance Co.2  The Court accomplished 
this evisceration through a misinterpretation of the act’s primary 
exemption sections, MCL 445.904(1)(a) [§4(1)(a)] which ex-
empts “[a] transaction or conduct specifically authorized” by 
law3 and MCL § 445.904(2) [§4(2)] which at the time, while 
denying suits by the attorney general or prosecuting attorneys, 
permitted suits by individuals against certain industries such as 
insurance companies, banks and savings banks.4 The principal 
step in rendering the MCPA impotent consisted of construing 
of the first subsection so broadly that virtually all regulated 
businesses became exempt from coverage under the act.5 Next, 
the Court was left with the confusing burden of figuring out 
what to do with the second subsection as it specifically permit-
ted individuals to sue insurance companies.

The Court solved this conundrum by holding that the sec-
ond subsection, §4(2), was an exception to the broad exemption 
it had created by its interpretation §4(1)(a).6 This left an MCPA 
that applied to no regulated industries other than those few 
listed in the second subsection. Since the defendant in Smith 
involved an insurance company, one of those industries listed in 
§4(2), the end result of Smith was that the defendant was held 
subject to the act.  The insurance industry did not take well to 
being sacrificed on the alter of destroying the viability of the 
MCPA. It quickly lobbied the legislature for and obtained an 
amendment to the act specifically exempting insurance com-
panies from coverage under the act.7  Banks and savings banks 
are still among the businesses listed under §4(2).8 However, in 
the post-Smith era there have been no successful MCPA suits 
against either banks or savings banks under §4(2). This article 
will explore how that came to be and why this state of affairs 
will most likely remain the case.

A Little History

In the early years subsequent the MCPA becoming effec-
tive in 1977, the act was one of the most powerful unfair and 
deceptive trade practices acts in the country. It did what it was 
designed to do:  protect consumers. The act was recognized to be 
remedial in nature subject to a liberal construction.9 The cover-
age was interpreted to be extremely broad10 and the exceptions 

few and far between.11 During this period numerous regulated 
industries were determined to be subject to the act. These 
included such businesses as residential leasing,12 automobile 
sales,13 writing mortgages,14 and selling insurance.15

This positive state of affairs for consumers hit a large bump 
when the Court of Appeals decided Kekel v Allstate Insurance 
Co16 in 1985. Kekel misinterpreted both subsections of the 
act’s exemption provision. The first subsection exempted only 
“a transaction or conduct specifically authorized” by law.17 The 
Kekel Court, in effect, deleted the words “specifically autho-
rized” and substituted “subject to regulatory control” thereby 
exempting all businesses subject to regulatory control and 
changing what was theretofore a very narrow exemption into a 
very broad exemption.18 With the second subsection, the Kekel 
Court simply deleted the introductory phrase which permit-
ted suits by individuals19 against certain regulated industries. 
Thus, under the Kekel’s interpretation of §4(2) no suits were 
permitting against the listed regulated industries rendering its 
interpretation of the second subsection totally redundant given 
the Court’s broad interpretation of the first subsection. Kekel 
was clearly incorrectly reasoned and some courts refused to 
follow it20 while others treated it as gospel.21

The confusion created by Kekel was resolved and the viabil-
ity of the MCPA came to a screeching halt when the Supreme 
Court decided Smith v Globe Life Insurance Co.22 in 1999. With 
regard to §4(1)(a), the Smith Court was unwilling to substitute 
“subject to regulatory control”  for “specifically authorized” as 
the Kekel Court had done, but found its own way of reaching 
the same practical result of gutting the act.  Even though the 
statute is worded in the singular--”a transaction or conduct 
specifically authorized” by law, the Smith majority held that the 
inquiry should be whether “the general transaction is specifi-
cally authorized.” 

Contrary to the “common-sense reading” of this pro-
vision by the court of appeals, we conclude that the 
relevant inquiry is not whether the specific miscon-
duct alleged by the plaintiffs is “specifically autho-
rized.” Rather, it is whether the general transaction is 
specifically authorized by law, regardless of whether 
the specific misconduct alleged is prohibited.23

Smith involved the sale of credit life insurance. Using its 
interpretation of this exemption provision, the court concluded 

How Banks and Savings Banks Escaped Liability from 
the Michigan Consumer Protection Act

By Gary M. Victor
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that since selling credit life insurance is specifically authorized 
by law, the entire industry of selling credit life insurance was 
exempt.24 As correctly noted by Justice Cavanaugh in his dissent, 
the Smith majority basically adopted the Kekel interpretation 
which exempts all regulated industries.25 

Having created an interpretation of §4(1)(a) which would 
exempt the entire credit life insurance industry, the Court was 
left with the problem of what to do with §4(2) which specifically 
permitted suits by individuals alleging “an unfair, unconscio-
nable, or deceptive method, act, or practice” made unlawful by 
chapter 20 of the Insurance Code.26 The Smith Court solved this 
problem by holding that §4(2) was an exception to the broad 
exemption it created in §4(1)(a).

Although §4(1)(a) generally provides that transac-
tions or conduct “specifically authorized” are exempt 
from the provisions of the MCPA, §4(2) provides an 
exception to that exemption by permitting private ac-
tions pursuant to §11 arising out of misconduct made 
unlawful by chapter 20 of the Insurance Code.27 

As noted above, the insurance industry was unhappy with 
that holding and obtained its own specific exemption from the 
MCPA28 while banks and savings banks have not. Therefore, 
under Smith’s interpretation of §4(2), banks and savings banks 
should have potential MCPA because the Banking Code and 
the Savings Bank Act are two of the statutes listed in §4(2). Yet, 
in the post-Smith era there have been no successful MCPA suits 
against banks or savings banks. Now we can turn to the reasons 
why that came to be.

Banks and Savings Banks in the Post-Smith Era 

The first bank or savings bank case to consider MCPA 
liability in the post-Smith era was the 2001 Court of Appeals 
case of Dressel v Ameribank.29 The defendant savings bank in 
Dressel was charging a $400 “document preparation fee” in 
connection with its residential mortgage loans. In this class 
action, plaintiffs alleged that the defendant was engaged in the 
unlicensed practice of law in preparing mortgage loan docu-
ments and was in violation of the Savings Bank Act30 and the 
MCPA for charging excess fees.31 Defendant moved for sum-
mary disposition claiming it was exempt under §4(1)(a). The 
trial court granted defendant’s motion and plaintiffs appealed. 

Plaintiffs’ MCPA argument proceeded as follows:  (1) under 
Smith’s holding regarding §4(2), savings banks are subject to 
MCPA liability for violations of the Savings Bank Act; (2) the 
Savings Bank Act allows banks to collect charges consistent with 
the Credit Reform Act;32 (3) the Credit Reform Act33 prohibits 
charging excessive fees;34 (4) the bank’s document preparation 
fee involves the unlicensed practice of law and hence is an illegal 
fee; and, (5) charging an illegal fee is automatically excessive in 
violation of the Credit Reform Act, the Savings Bank Act and 

the MCPA. The Court agreed with this analysis35 and reversed.
Defendant savings bank appealed to the Supreme Court 

which reversed Dressel on the basis that the bank’s conduct 
did not constitute the practice of law.36 The Supreme Court’s 
analysis did not address the Court of Appeals’ holding that 
pursuant to Smith banks are subject to MCPA liability under 
§4(2). Since Dressel was the first Court of Appeals to consider 
that issue, under the 1990 Administrative Order on Court of 
Appeals decisions,37 this MCPA holding should have become 
binding on all subsequent courts until changed by the Supreme 
Court. That did not happen primarily because of the next case 
to consider banks and the MCPA.

The next MCPA-bank case was the 2004 Court of Ap-
peals case of Newton v Bank West.38 Newton was a class action 
alleging that the defendant bank was charging excessive fees 
for document preparation in residential real estate mortgage 
transactions. Before September 30, 1997, the bank was a federal 
savings bank and after September 30, 1997, it operated under 
the Michigan Savings Bank Act.39 The Court’s only mention 
of §4(2) was in a brief footnote which stated: “Certain excep-
tions to the exemption are set forth in MCL 445.904(2).…
The exceptions outlined in § 4(2) are not at issue in this case.”40 
The Court held the bank exempt under §4(1)(a) because the 
general transactions of making residential mortgage loans were 
specifically authorized by statute.41 

The Newton Court acknowledged that §4(2) was “not at 
issue” in its decision; therefore, Dressel’s §4(2) analysis that 
banks have potential MCPA liability should still be binding 
law. Moreover, Dressel’s reasoning is nothing more than an 
application of Smith’s exception to the exemption holding.42 
Nevertheless, Newton has become the precedent relied on for 
subsequent MCPA-bank cases which universally hold that 
banks are exempt under §4(1)(a). Such cases include numerous 
unreported Court of Appeals cases43 as well as federal district 
court cases.44  These cases offer no mention whatsoever of 
§4(2). If banks or savings banks are involved, these courts cite 
Newton and find them exempt under §4(1)(a). It is beyond 
question that allowing banks to totally escape MCPA liability 
on the basis of a §4(1)(a) exemption is inconsistent with Smith’s 
interpretation of §4(2).45

Any reasoned analysis of Smith and Dressel shows that there 
is potential MCPA liability for banks and saving banks under 
§4(2). Be that as it may, fighting the tide of Newton-§4(1)(a) 
exemption cases would most likely amount to tilting at wind-
mills. Some of the reasons why are discussed below.

Numerous Precedents—However Irrelevant—Are Hard to Reverse

It would be inaccurate to claim that Newton is incorrectly 
decided. Insofar as §4(2) was “not at issue,” the Newton Court’s 

Continued on next page
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analysis that the savings bank in question was exempt under 
§4(1)(a) was correct.  However, Newton is irrelevant to the 
general issue of the potential MCPA liability of banks and 
savings banks. Whenever that issue is brought into question, 
unless the  §4(2) argument is waived as it was in Newton, the 
applicable precedents are Smith and Dressel. The odd thing is 
that virtually all the MCPA-bank cases cite Smith’s §4(1)(a) 
“general transaction” holding but totally ignore its §4(2) hold-
ing. While it is possible the plaintiffs in these many cases had 
failed to argue that the defendants were liable under §4(2), it is 
more likely that many of these courts followed Newton blindly 
without conducting any in-depth analysis. In any event, an at-
torney attempting to attack these myriad precedents relying on 
Newton will more likely than not end up like Sisyphus pushing 
his rock up the hill.

A Strict Interpretation of  §4(2)

§4(2) permits individuals to sue for “an unfair, uncon-
scionable, or deceptive method, act, or practice which is made 
unlawful by”46 the Banking Code and the Saving Bank Act. 
Therefore, for there to be MCPA liability for a bank or savings 
bank, the Banking Code or Savings Bank Act must make the 
complained of conduct illegal. Unlike Chapter 20 of the Insur-
ance Code involved in Smith which contains a litany of unfair 
and deceptive trade practices,47 neither the Banking Code nor 
the Savings Bank Act contain similar lists of illegal conduct. 
For example, in Dressel, the act complained of was not a direct 
violation of the Savings Bank Act, but a violation of the Credit 
Reform Act which was incorporated into the Saving Bank Act. 
Even if a plaintiff relying on §4(2) in a MCPA suit against a 
bank or savings bank were to get by a Newton defense, a failure 
to show what specific section of the Banking Code or Savings 
Bank Act made the complained of conduct illegal would provide 
the court with a readily available basis for granting the defendant 
summary disposition. 

The Futility of Pursuing Consumer Rights in Michigan  

Litigation in Michigan designed to protect consumers has 
become fairly futile. Additionally, if the courts do not turn 
their backs on consumers, the Legislature will. What happened 
to the MCPA is a prime example. As the result Smith, one of 
the strongest consumer protection acts in the country, became 
one of the weakest, and then the legislature amended the act 
to give the insurance industry a specific exemption. The chance 
of winning a consumer case in the Michigan Supreme Court 
was rare enough with a 4 to 3 conservative majority and now 
consumer advocates face a 5 to 2 majority. Attorneys who choose 
to pursue an MCPA case against a bank or savings bank must 

understand from the get go that should they win along the 
way, they are headed for the Supreme Court and a likely loss 
in that venue. They must also recognize that even a win in the 
Supreme Court  will be a one-off as the industry will turn to 
the legislature for relief and likely will get it. However accurate 
one’s legal analysis may be, pursuing an MCPA case against a 
banks or savings banks is ill advised. Only a practitioner with 
the best of cases and a judge willing to do a comprehensive 
analysis should seriously consider pressing this issue.

Conclusion

When the Supreme Court in Smith v Globe Life Insurance 
Co.48 stabbed the MCPA in the heart by interpreting §4(1)(a)49 
of the exemption section50 so broadly that virtually all regulated 
businesses became exempt,51 it left room for individual cases 
against banks or savings banks by its interpretation of §4(2)52 as 
being an exception to that broad exemption.53 However, there 
have been no successful suits against banks or savings banks 
in the post-Smith era. In the first post-Smith case to examine 
the MCPA liability of a savings bank under §4(2), the Court 
of Appeals in Dressel v Ameribank54 held the bank liable. Dres-
sel was reversed on other grounds55 and the Dressel analysis of 
§4(2) which should be binding precedent has never been heard 
from again. The controlling case on banks and the MCPA is 
now Newton v Bank West56even though the Court stated that 
§4(2) was “not at issue” in the case.57 Newton holds that banks 
are exempt from MCPA liability under §4(1)(a) because they 
are regulated.58 

Intellectually, the issue of the MCPA liability of banks or 
savings banks should be determined by first addressing Smith’s 
analysis of §4(2) and that of Dressel. Despite the rationality of 
that approach, Newton’s irrelevant §4(1)(a) analysis has been 
uniformly followed by many cases. Today, attempting to sue 
a bank or savings bank for a MCPA violation using the ap-
propriate §4(2) analysis would amount to be a thankless task, 
not only because it would be hard to argue against the wave of 
Newton precedents, but also because it would be hard to show 
the complained of conduct is made illegal under the Banking 
Code or Saving Bank Act which do not contain a laundry list 
of illegal acts and because in general the chance of success for 
consumers in the Michigan Supreme Court is highly unlikely.  
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From the Bench

U.S. Court of Appeals Sixth Circuit

Issues: The Fair Debt Collection Practices Act (FDCPA)(15 
USC §§ 1692-1692p); Federal “case” or “controversy” require-
ment; U.S. Const. art. III, § 2, cl. 1; Fialka-Feldman v. Oakland 
Univ. Bd. of Trs.; Genesis Healthcare Corp. v. Symczyk; Camreta 
v. Greene; Mootness; Church of Scientology v. United States; Effect 
of an offer of judgment; Fed.R.Civ.P. 68; O’Brien v. Ed Donnelly 
Enters., Inc.; Zinni v. E.R. Solutions, Inc. (11th Cir.); Friedman’s, 
Inc. v. Dunlap (4th Cir.); Rand v. Monsanto Co. (7th Cir.); Gates 
v. Towery (7th Cir.); Whether a bad theory undermines federal 
jurisdiction; Steel Co. v. Citizens for a Better Env’t; Bell v. Hood; 
Powell v. McCormack; Chafin v. Chafin; Primax Recoveries, Inc. v. 
Gunter; Arbaugh v. Y & H Corp.; Moore v. Lafayette Life Ins. Co.
Case Name: Hrivnak v. NCO Portfolio Mgmt., Inc.
e-Journal Number: 54804
Judge(s): Sutton, McKeague, and Ripple
 The court held that the district court properly rejected de-
fendants’ mootness argument and allowed plaintiff’s claims to 
proceed. Plaintiff sued defendants, several debt-management 
companies and a law firm, under the FDCPA and state law 
claiming they dunned him on several credit card debts. He 
sought monetary and injunctive relief on behalf of a class of 
like-situated individuals. Defendants made a Rule 68 offer of 
judgment, which plaintiff rejected. On appeal, the court rejected 
defendants’ argument that their offer mooted the case and the 
class action because they offered him everything he could pos-
sibly win as an individual. It explained that “mootness occurs 
only when the offer is accepted or the defendant indeed offers 
to provide every form of individual relief the claimant seeks 
in the complaint.” The defendants “did not offer to satisfy all 
of” plaintiff’s individual demands. “They offered to satisfy just 
those demands they believed were legitimate under state law 
and the FDCPA.” The court noted that plaintiff asked for more 
than $25,000, reasonable attorney’s fees, and injunctive and 
declaratory relief, and the defendants offered him $7,000 plus 
costs and attorney’s fees. “Reasonable though the defendants’ 
offer may have been (and may still prove to be), the dispar-
ity between what they offered and what the plaintiff sought 
generally will preclude a finding of mootness.” The court then 
explained that an alleged failure to state a proper cause of ac-
tion calls for a judgment on the merits and not for a dismissal 
for want of jurisdiction, concluding that defendants’ offer did 
not preclude jurisdiction. “The defendants did not say, ‘We are 
willing to give [plaintiff] all of the relief he asked for.’ They in 
effect said, ‘We are willing to give [plaintiff] all of the relief he 
asked for, save the relief he should not receive on the merits.’ 

Because these other claims were not ‘so insubstantial’ that they 
‘fail[ed] to present a federal controversy,’ the defendants’ Rule 
68 offer did not deprive the court of subject matter jurisdic-
tion.” Affirmed.

Michigan Supreme Court

Issues: Applicability of § 2725 of the UCC (MCL 440.2725) 
to actions on an “open account” or an “account stated” when 
the underlying debt stemmed from the sale of goods; Moorman 
Mfg. Co. of CA v. Hall (OR App.); Stevens v. Tuller; Effect of 
official comments to the UCC; Shurlow v. Bonthuis; Applicabil-
ity of MCL 600.5807(8); Collection actions; An open account 
defined; Seyburn, Kahn, Ginn, Bess, Deitch & Serlin, PC v. 
Bakshi; A Krolik & Co. v. Ossowski; An account stated action; 
Leonard Refineries, Inc. v. Gregory; Converting an open account 
into an account stated; White v. Campbell; The burden-shifting 
statute (MCL 600.2145); Accrual; MCL 600.5831; Fuerbringer 
v. Herman; In re Hiscock Estate; An open account action; “As-
sumpsit”; Morrill v. Bissell; Goodsole v. Jeffrey; In re Dei’s Estate; 
Effect of partial payment; Yeiter v. Knights of St. Casimir Aid 
Soc’y; Statutory interpretation; Klooster v. City of Charlevoix; 
Sun Valley Foods Co. v. Ward
Case Name: Fisher Sand & Gravel Co. v. Neal A. Sweebe, Inc.
e-Journal Number: 55163
Judge(s): Zahra, Young, Jr., Cavanagh, Kelly, and McCormack; 
Concurring in part, Dissenting in part – Markman; Not par-
ticipating – Viviano
 The court held that because an action on an account stated and 
an action on an open account “are distinct and independent 
from the underlying transactions giving rise to the antecedent 
debt,” neither action is governed by the 4-year limitations period 
provided in UCC § 2725. Rather, both actions are governed by 
the 6-year limitations period in MCL 600.5807(8). Thus, the 
court reversed the Court of Appeals’ judgment, which barred 
the plaintiff’s open account and account stated actions as un-
timely, and remanded to the trial court for further proceedings. 
Plaintiff provided concrete supplies to defendant beginning 
in 1991. Defendant made sporadic payments to plaintiff, 
which maintained an account recording the supplies sold to 
defendant and the payments received. Defendant never paid 
its account in full during the course of their business relation-
ship. On 5/9/05, defendant made what turned out to be its last 
purchase from plaintiff. Plaintiff invoiced defendant $152.98, 
which defendant paid on 5/13/05 by check. Over 4 years later, 
plaintiff sued claiming that defendant owed it $92,968.57, in-
cluding $3,718.32 in finance charges. The trial court held that 
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plaintiff’s action was governed by § 2725 and was untimely. A 
divided panel of the Court of Appeals affirmed in a published 
opinion, relying on Moorman. However, that case ran contrary 
to the court’s prior pronouncements as to the materiality of the 
underlying transactions in an account stated action. It “is im-
material whether the underlying transactions involved the sale 
of goods.” Since “an account stated is ‘a contract based on assent 
to an agreed balance,’ an action on an account stated is subject 
to the six-year limitations period governing general contract ac-
tions provided in MCL 600.5807(8).” Plaintiff submitted with 
its complaint a summary of the account and an “AFFIDAVIT 
OF ACCOUNT STATED.” The trial court did not consider 
whether defendant properly objected to the statement of ac-
count. The court directed the trial court on remand to consider 
whether plaintiff presented evidence that defendant assented to 
its statement of account, “either expressly or by implication.” 
The court also held that “when an integral component of a 
transaction for goods or services is an express agreement for the 
periodic payment of money, an open account claim cannot be 
established by the mere performance or nonperformance of the 
contract obligation.” The creditor’s remedy is to timely pursue 
a breach of contract action. “But when the credit relationship 
is not defined as an integral part of the transaction for goods or 
services, and instead arises from a course of dealing between the 
parties, an open account claim may arise by implied contract.” 
An open account claim is “an action to collect on the single li-
ability stemming from the parties’ credit relationship regardless 
of the underlying transactions comprising the account.” Since 
it is an action for breach of an express or implied contract, it is 
also subject to the 6-year period provided in MCL 600.5807(8). 

Justice Markman agreed with the majority that an account 
stated claim arising out of transactions in goods is subject to 
the 6-year limitations period in MCL 600.5807(8). Thus, the 
justice concurred in the majority’s decision to reinstate plaintiff’s 
account stated claim. However, he disagreed with the major-
ity that plaintiff’s “amount owed on open account” claim was 
subject to the same limitations period. The justice concluded 
that instead, this claim “is simply the equivalent of a suit for 
breach of the underlying transactions in goods that comprise 
the account” and was subject to the 4-year limitations period 
set forth in MCL 440.2725. Thus, he dissented from the ma-
jority’s decision to reinstate plaintiff’s open account claim, and 
would remand to the trial court so that plaintiff could proceed 
exclusively on its account stated claim.

Michigan Court of Appeals

Issues: Mortgage foreclosure by advertisement; Plaintiff-PHH 
Mortgage Corporation’s claim that it was entitled to seek equity; 
Senters v. Ottawa Sav. Bank, FSB; Carlisle v. Dunlap; Claim of 
clerical or scrivener’s error; Constructive fraud; Abandonment of 
issue; Peterson Novelties v. City of Berkley; The adequacy of price; 
Macklem v. Warren Constr. Co.; Mistake; Genesee Foods Serv. v. 

Meadowbrook, Inc.; Casey v. Auto Owners Ins. Co.; Townsend v. 
Chase Manhattan Mtg. Corp.; Allegation of irregularity; Cala-
veras Timber Co. v. Michigan Trust Co.; Freeman v. Wozniak; 
Sweet Air Inv., Inc. v. Kenney; United States v. Garno (ED MI); 
Whether the trial court allowed PHH to amend its complaint; 
Sharp v. City of Lansing; Schimmer v. Wolverine Ins. Co.
Court: Michigan Court of Appeals (Unpublished)
Case Name: PHH Mtg. Corp. v. O’Neal
e-Journal Number: 54898
Judge(s): Per Curaim – Owens, Gleicher, and Stephens
  The court held, inter alia, that case law is clear that equity does 
not apply to cases of foreclosure by advertisement in the absence 
of fraud or irregularity and, potentially, mistake and accident. 
Plaintiff-PHH failed, as a matter of law, to establish that any 
of these conditions occurred in this case. Thus, the trial court 
properly granted summary disposition to defendants-C Plus and 
RealtyVolution. PHH sought to quiet title in the property and 
to set aside the sheriff’s deed on the mortgage foreclosure based 
on an alleged clerical error, or in the alternative, “reformation” of 
the sheriff’s deed, alleging a “scrivener’s error or clerical mistake” 
in the $1,000 bid amount. PHH claimed on appeal that it was 
entitled to seek equity. The “law is clear that only a few, limited 
circumstances permit equity to be invoked where foreclosure 
had occurred by statute.” The question was whether, as a matter 
of law, PHH “established the existence of, or at least a factual 
dispute as to the existence of, one of these circumstances.” Both 
counts alleged in the complaint were based on a claim of a cleri-
cal or scrivener’s error. However, the record was clear, and “PHH 
conceded, that the only error in this case was of its own making. 
Its agents drafted, sent, and confirmed the allegedly erroneous 
bidding instructions, and the sheriff’s deed accurately reflects 
the winning bid of $1,000. Thus, because both claims rested 
on a claim of clerical or scrivener’s error, and the undisputed 
facts proved that there was no such error, summary disposition 
was appropriate.” At the summary disposition hearing and in 
the brief on appeal, PHH argued that multiple factors occurred 
that should permit rescission of the foreclosure sale - mistake 
in the form of erroneous bidding instructions, the inadequacy 
of the sale price, irregularity in the form of disclosure of the 
bidding instructions, and “constructive fraud.” PHH failed to 
cite any facts or law to show that constructive fraud occurred. 
This issue was abandoned. The inadequacy of price argument 
was also meritless. “It is long-settled that ‘inadequacy of price 
cannot vitiate such a [foreclosure] sale, if otherwise fair and 
regular.’” Assuming that a mistake could rise to a level sufficient 
to invoke equity and set aside a statutory foreclosure sale, this 
was not such a case. The mistake was the alleged erroneous bid-
ding instructions being sent to the sheriff. However, the alleged 
mistake was unilateral “and the law has consistently held that 
unilateral mistakes are insufficient to entitle a party to relief.” 
“Where PHH is a sophisticated mortgage lender,” its law firm 
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was “a sophisticated law firm specializing in foreclosure, and 
the sheriff had extensive experience with foreclosure sales,” 
there was no basis to invoke equity to save PHH from its own 
mistake. Based on the record, the court also held that plaintiff 
either failed to establish an irregularity, or failed to establish an 
irregularity that rose to the level sufficient to require rescission 
of the foreclosure sale. Affirmed.

Issues: Foreclosure of real property by advertisement; Whether 
the trial court properly granted summary disposition to the 
plaintiff/counter-defendant (the bank) pursuant to MCR 
2.116(C)(8) and (9); Summary eviction proceeding to obtain 
possession of the property under MCL 600.5714(g); Legal 
sufficiency of the complaint; Johnson v. Pastoriza; Wade v. 
Department of Corrs.; Nicita v. Detroit (After Remand); Lepp 
v. Cheboygan Area Schs.; Mortgages of real estate containing a 
power of sale upon default of any mortgage condition; MCL 
600.3201; Cheff v. Edwards; MCL 600.3204(1)(d); MCL 
600.3204(3); Record chain of title evidencing the assignment 
of the mortgage to the party foreclosing the mortgage; Holdover 
after foreclosure; Reid v. Rylander; Manufacturers Hanover Mtg. 
Corp. v. Snell; Whether a party may foreclose on a mortgage 
by advertisement if the party is the owner of the indebtedness 
secured by the mortgage and can establish a record chain of 
title; Residential Funding Co. v. Saurman
Court: Michigan Court of Appeals (Unpublished)
Case Name: Bank of NY Mellon Trust Co. v. Monsivaes
e-Journal Number: 54823
Judge(s): Per Curiam - Murphy, Fitzgerald, and Hoekstra
  The court held that the trial court did not err when it 
determined that there was no question of fact whether the 
plaintiff-bank was the owner of an interest in the indebtedness 
under MCL 600.3204. Thus, the trial court properly granted 
the bank’s motion for summary disposition pursuant to MCR 
2.116(C)(9) and granted summary disposition of defendant’s 
counterclaim pursuant to MCR 2.116 (C)(8) for the bank. In 
7/03, defendant granted a mortgage to Classic Mortgage Cor-
poration in order to secure financing in the amount of $137,275 
to finance the purchase of a home. The mortgage was recorded 
on 7/24/03. On the same day, Classic Mortgage assigned the 
mortgage to Homecomings Financial Network, Inc. by an 
assignment of mortgage. The assignment was recorded on the 
same date. Homecomings assigned the mortgage to Chase by an 
assignment of mortgage recorded 2/12/04. Defendant defaulted 
on the mortgage by failing to make the required payments. 
Notice of the foreclosure was first provided by publication on 
9/10/10, and notice of the foreclosure sale was posted on the 
premises. A sheriff’s sale was held on 10/14/10. The bank was 
the successful high bidder. A six-month statutory redemption 
period expired on 4/14/11 without the property having been 

redeemed. The court noted, inter alia, “every mortgage of real 
estate, which contains a power of sale, upon default made in 
any condition of such mortgage, may be foreclosed by adver-
tisement, in the cases and in the manner specified in” MCL 
600.3201 and related statutes. Under MCL 600.3204(1)(d) the 
party foreclosing the mortgage must be “either the owner of the 
indebtedness or of an interest in the indebtedness secured by 
the mortgage or the servicing agent of the mortgage.” Pursuant 
to MCL 600.3204(3), if “the party foreclosing the mortgage by 
assignment is not the original mortgagee, a record chain of title 
shall exist prior to the date of the sale under [§] 3216 evidenc-
ing the assignment of the mortgage to the party foreclosing the 
mortgage.” The Michigan Supreme Court has clarified that a 
mortgagee can be an owner in the indebtedness - even though 
it does not have an ownership interest in the promissory note 
- because the mortgagee owns the “legal title or a security lien 
whose existence is wholly contingent on the satisfaction of the 
indebtedness.” “A mortgagee has an interest in the indebtedness 
because the mortgagee has a lien on the land which secures the 
mortgagor’s debt.” The evidence showed that Classic Mortgage 
was the mortgagee and had a lien on defendant’s land, and that 
Classic’s interest was assigned multiple times, eventually going 
to the bank. Thus, the bank became the owner of an interest 
in defendant’s indebtedness. Affirmed.

Issues: Whether defendants had standing to foreclose by ad-
vertisement under MCL 600.3204(3); “Chain of title” defined; 
Kim v. JPMorgan Chase Bank, N.A; Purchase and Assumption 
Agreement (PAA); Bank of America (BOA)
Court: Michigan Court of Appeals (Unpublished)
Case Name: Sobh v. Bank of Am., NA
e-Journal Number: 54786
Judge(s): Per Curiam – Wilder, Stephens, and Ronayne Krause
  The court held that as in Kim, because defendants lacked 
standing to foreclose, their foreclosure was voidable, but not 
void ab initio. Thus, the court reversed the trial court’s order 
granting summary disposition to defendants and dismissing 
the plaintiffs’ claims in this mortgage foreclosure action, and 
remanded. In 4/06, plaintiffs borrowed approximately $510,000 
from WM Bank, and in exchange, granted WM a mortgage 
interest in the property. In 2008, WM went into receivership, 
with the FDIC appointed as receiver. Defendant-Chase acquired 
all of WM’s assets, including plaintiffs’ mortgage, on 9/25/08, 
via a voluntary PAA. There was no indication in the trial court 
record that Chase recorded its interest in the mortgage after it 
was conveyed by WM. In 3/10, Chase assigned its interest in 
the mortgage to defendant-BOA. Plaintiffs stopped making pay-
ments on their mortgage in late 2009, and in early 2011, BOA 
initiated foreclosure by advertisement proceedings. Plaintiffs 
sued to stop the foreclosure, alleging a variety of statutory and 
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common law causes of action. The court held that the same 
result as in Kim was warranted here. There was no indication 
in the trial court record that Chase, after acquiring plaintiffs’ 
mortgage via the same PAA at issue in Kim, ever recorded its 
assignment before assigning the mortgage to BOA. Chase’s 
failure to comply with MCL 600.3204(3) before assigning its 
interest to BOA resulted in a break in the chain of title because 
Chase never recorded its assignment from WM before assigning 
it to BOA. Thus, “the plain requirement of MCL 600.3204(3) 
was not met here because ‘a record chain of title’ did not ‘exist 
prior to the date of sale.’” Defendants argued that MCL 3204(3) 
“does not require that all interim assignments be recorded . . . 
rather . . . all that is required is that the party foreclosing the 
mortgage record the assignment to it prior to the date of sale. 
Nowhere does the current statute require the recording of any 
interim assignments that may have been made between the date 
the initial mortgage was given and the date the last assignment 
was recorded prior to sale.” The court held that their argu-
ment was meritless. They failed to cite a single source in their 
appellate brief to support their contention that under MCL 
600.3204(3), interim assignments such as the one from WM 
to Chase need not be recorded so long as the foreclosing entity 
recorded the assignment by which it acquired the mortgage. 
Further, Kim squarely addressed this issue and held that, under 
MCL 600.3204(3), “’a mortgagee cannot validly foreclose a 
mortgage by advertisement before the mortgage and all assign-
ments of that mortgage are duly recorded.’” Thus, defendants 
were “incorrect that MCL 600.3204(3) does not require that 
interim assignments be recorded - it does.” The court held that 
the trial court erred when it concluded that BOA received a 
valid assignment from Chase - Chase’s failure to comply with 
the statute resulted in a break in the chain of title and thus, 
BOA did not have standing to foreclose on plaintiffs’ property 
under MCL 600.3204(3).

Issues: Foreclosure by advertisement; “Standing”; Effect of 
the expiration of the redemption period; MCL 600.3236; Pi-
otrowski v. State Land Office Bd.; Schulthies v. Barron; Effect of 
the Legislature’s repeal of the mortgage modification statutes on 
which the plaintiffs relied; Conlin v. Scio Twp.; In re Contempt 
of Dudzinski
Court: Michigan Court of Appeals (Unpublished)
Case Name: Hardwick v. HSBC Bank USA, NA
e-Journal Number: 55102
Judge(s): Per Curiam – Borrello, Jansen, and M.J. Kelly

 Holding that the plaintiffs lacked standing to bring this 
case because they lost all interest in the property at issue when 
the redemption period expired, the court affirmed the trial 
court’s order granting the defendants summary disposition. 
Plaintiffs purchased the residential property in 2006. Plaintiff-
Margaret Hardwick obtained a home loan and to secure the 

loan, plaintiffs granted a mortgage on the property. The mort-
gage was later assigned to defendant-HSBC, as a trustee, and 
it was serviced by defendant-Ocwen. It appeared that plaintiffs 
stopped making regular payments on their mortgage loan in 
late 2008. Both plaintiffs separately filed for bankruptcy under 
Chapter 7 in 2009 and received a discharge from bankruptcy. 
Defendant-Randall S. Miller & Associates was retained to 
handle plaintiffs’ mortgage modification and to institute 
foreclosure by advertisement proceedings as to the property. 
“After corresponding with plaintiffs in accordance with MCL 
600.3205b and reviewing various documents submitted by 
plaintiffs, Miller determined that plaintiffs were ineligible for 
a loan modification under the relevant statutory framework.” 
The foreclosure by advertisement proceedings went forward, 
and on 4/8/10, HSBC purchased the property at a sheriff’s 
sale. Plaintiffs had until 10/8/10 to redeem, but did not do so. 
Instead, they filed this case one week before the redemption 
period expired. The court held that the trial court correctly 
concluded that plaintiffs lacked standing. It did not matter 
that they filed the case a week before the redemption period 
expired. “The filing of this action was insufficient to toll the 
redemption period. ‘The law in Michigan does not allow an 
equitable extension of the period to redeem from a statutory 
foreclosure sale in connection with a mortgage foreclosed by 
advertisement and posting of notice in the absence of a clear 
showing of fraud, or irregularity.’” When the redemption period 
expired, all plaintiffs’ rights in the property were extinguished. 
The court also noted that since the Legislature repealed the 
mortgage modification statutes on which plaintiffs relied effec-
tive 6/30/13, even if they had standing, the issues presented in 
the case were now moot because the courts could not fashion 
the relief they sought on appeal.
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