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The Consumer Law Section will hold its annual meeting and election of officers 
at the State Bar Annual Meeting on September 30, 2010 in Grand Rapids. After the 
meeting, Ira Rheingold, Executive Director of the National Association of Consumer 
Advocates, will present an overview of the advances in consumer rights that have been 
made on the national level.

These advances are in sharp contrast to the dismal state of affairs here. The sad fact 
is that Michigan remains one of the worst states for consumer rights in the country 
according to National Consumer Law Center. Efforts to fix the Consumer Protec-
tion Act since it was judicially gutted in Smith v Globe Life Insurance Co, have been 
strenuously opposed by the insurance and real estate lobbies. Michigan consumers 
continue to purchase goods and services in this State with the false confidence that, 
should they be cheated, there is a meaningful opportunity to be heard in the Michi-
gan Court system.

One of the main arguments of the business special interests against consumer 
rights is that there are plenty of other remedies for consumers. The insurance lobby 
then points to the strong pro-consumer provisions in the insurance code. The lob-
byists fail, however, to reveal that there is no private cause of action available under 
these provisions. When this is mentioned, the industry claims that the regulatory 
framework, relying on the discretion (and resources) of the Office of Financial and 
Insurance Regulation (OFIR) is sufficient to protect consumers and besides, they argue, 
there are too many lawsuits. (The insurance industry ostensibly abhors a lawsuit.) As 
seen recently, even in those rare cases in which the insurance commissioner stands 
up for consumer rights, it is only a matter of time before such actions are thwarted. 

On July 8, 2010, the Michigan Supreme Court published its opinion in Insurance 
Institute of Michigan v. Commissioner, Financial & Insurance Services, 766 N.W.2d 873; 
2009 Mich. LEXIS 1295. In this case, OFIR issued rules banning the use of credit 
reports in calculating insurance premiums. Of course, the insurance industry brought a 
lawsuit right away. (The insurance industry appears to love bringing lawsuits. And why 
not? In 11 years, the industry has gone undefeated in the Michigan Supreme Court.) 
The insurance titans contended that OFIR – the regulatory agency created to regulate 
insurance companies – did not have the right to tell the insurance companies what to 
do. As could easily be predicted, the Michigan Supreme Court agreed, declaring the 
ban on credit scoring invalid and enjoining the enforcement of such a ban.

In the meantime, foreclosures are up, the numbers are staggering and the leader-
ship of this State has done little to provide meaningful relief. Credit card companies 
and debt buyers are piling exorbitant fees on top of already usurious interest rates and 
asking the courts to reduce these overdue accounts to judgments. As the credit scores 
of people who have lost their jobs fall, insurance companies can charge higher and 
higher rates on products which, in many cases, the citizens of Michigan are required 
to buy if they wish to drive or own a home or business. At the same time, the law and 
the courts make it easier and easier for charlatans to cheat people with impunity and 
for insurance companies to deny claims in bad faith. Slowly and painfully, Michigan 
consumers are waking up to the fact that we live in a caveat emptor state with only 
illusory protections against outright fraud. 

There is no sense in pondering who many of our leaders are working for. The 
answer is clear and obvious. The question that the citizens of this State should be ask-
ing themselves, as more and more of their income is squeezed from them to bolster 
record breaking profits is, “How much longer are we going to volunteer for this?”
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Some Ethical Issues in Consumer Law
By Josh Ard

According to the Preamble of the Michigan Rules of 
Professional Conduct, one of the main goals is the administra-
tion of justice.  “A lawyer should be mindful of deficiencies in 
the administration of justice and the fact that the poor, and 
sometimes people who are not poor, cannot afford adequate 
legal assistance, and should therefore devote professional time 
and civic influence in their behalf.” There is clearly more of 
a challenge to ensure the administration of justice when the 
parties differ in power and resources. That is quite often the 
case in consumer law. Thus, one might expect consumer law 
to be an area of practice rife with ethical challenges. There is 
certainly no a priori reason to assume that lawyers representing 
consumers would be any more or any less ethical than other 
lawyers, including lawyers representing businesses in actions 
against consumers. Membership in the Consumer Law Sec-
tion includes a large number of lawyers who most commonly 
represent businesses as well as those who represent consumers. 
This article is designed for all members.

A caveat is necessary from the outset. No individual has the 
power to decide what is or is not an ethical violation. Thus, the 
remarks in this article are only personal opinions based on what 
I hope is a reasonable reading of the plain language of the rules.

It is striking that the MRPC and ethics opinions have few 
remarks on consumer law. For example, a search of ethics opin-
ions for “debt collection” yielded no hits at all. Bankruptcy is 
well represented in ethics opinions, but bankruptcy extends well 
beyond consumers. Landlord opinions are also fairly common, 
but the first hits concern lawyers acting as landlords or tenants. 
In short, consumer law has not been a major focus of previous 
ethics rules or opinions.

The rules of professional conduct impact all lawyers who 
become aware of a violation. There is a duty to rat rule:

Rule 8.3 Reporting Professional Misconduct.

(a) A lawyer having knowledge that another lawyer 
has committed a significant violation of the Rules of 
Professional Conduct that raises a substantial ques-
tion as to that lawyer’s honesty, trustworthiness, or 
fitness as a lawyer shall inform the Attorney Griev-
ance Commission.

One fact about consumer law is that many default judg-
ments are obtained when a consumer fails to respond to a 
summons and complaint. This leads to temptation to file less 
than fully viable causes of action. This has happened in practice. 
Some suits have been brought on debt that is past the statute of 
limitations. Children who signed as responsible parties when a 

parent was admitted to a nursing home have been sued person-
ally on the debt, although both federal and state laws clearly 
indicate that they are not guarantors. Consumers are sued for 
debt in district courts other than ones in which they live, con-
trary to the federal Fair Debt Collection Practices Act. Because 
zip codes do not necessarily correspond to judicial districts, it 
requires a certain amount of diligence to find the right district 
court. For example, a Lansing mailing address may be found for 
persons living in at least four different district courts in three 
different counties. 

Temptations for short-cuts can easily lead to ethical viola-
tions. For example

Rule 3.1 Meritorious Claims and Contentions.

A lawyer shall not bring or defend a proceeding, or 
assert or controvert an issue therein, unless there is a 
basis for doing so that is not frivolous. A lawyer may 
offer a good-faith argument for an extension, modi-
fication, or reversal of existing law. A lawyer for the 
defendant in a criminal proceeding, or the respon-
dent in a proceeding that could result in incarcera-
tion, may so defend the proceeding as to require that 
every element of the case be established.

Bringing a suit on a debt that cannot be collected, whether 
due to the statute of limitations or some other bar, is frivolous. 

There is no escape because the lawyer didn’t know the law, 
owing to rules such as MRPC 1.1 on competence, but there 
would be an escape if the client fraudulently withheld facts 
or manufactured evidence to make a cause of action appear 
non-frivolous.

Ethical duties certainly continue throughout the represen-
tation. For example, if the lawyer learns that the action is not 
valid for some reason or that evidence presented was false, the 
lawyer has an affirmative duty to correct the errors. 

Rule 3.3 Candor Toward the Tribunal.

(a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law 
to a tribunal;

(2) fail to disclose a material fact to a tribunal 
when disclosure is necessary to avoid assisting a 
criminal or fraudulent act by the client;

Continued on next page
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(3) fail to disclose to a tribunal controlling legal 
authority in the jurisdiction known to the lawyer 
to be directly adverse to the position of the client 
and not disclosed by opposing counsel; or

(4) offer evidence that the lawyer knows to be 
false. If a lawyer has offered material evidence and 
comes to know of its falsity, the lawyer shall take 
reasonable remedial measures.

(b) The duties stated in paragraph (a) continue to the 
conclusion of the proceeding, and apply even if com-
pliance requires disclosure of information otherwise 
protected by Rule 1.6.

(c) A lawyer may refuse to offer evidence that the law-
yer reasonably

believes is false.

(d) In an ex parte proceeding, a lawyer shall inform 
the tribunal of all material facts that are known to the 
lawyer and that will enable the tribunal to make an 
informed decision, whether or not the facts are ad-
verse.

Obviously, the same rule affects lawyers representing consumers 
who falsify evidence or testimony, such as denying facts under 
oath that are true.

Some statutes create special ethical challenges for attorneys. 
So far as I am aware, no ethical rule or opinion has considered 
that there are some statutes that forbid others from engaging 
in certain activities with lawyers. The question is whether those 
statutes that are designed to regulate others have any ethical 
implications for lawyers. The chief example of such a statute is 
Article 9 of the Michigan Occupational Code regulating debt 
collectors. Consider the following subsections

A licensee shall not commit 1 or more of the following acts:
(a) Communicating with a debtor in a misleading or decep-

tive manner, such as using the stationery of an attorney or the 
stationery of a credit bureau unless it is disclosed that it is the 
collection department of the credit bureau. MCL § 339.915.

A licensee shall not commit any of the following acts:
(a) Listing the name of an attorney in a written or oral 
communication, collection letter, or publication.

(b) Furnishing legal advice, or otherwise engaging in 
the practice of law, or representing that the person is 
competent to do so, or to institute a judicial proceed-
ing on behalf of another.

(c) Sharing quarters or office space, or having a com-
mon waiting room with a practicing attorney or a 
lender.

(d) Employing or retaining an attorney to collect a 
claim. A licensee may exercise authority on behalf 
of a creditor to employ the service of an attorney if 
the creditor has specifically authorized the collection 
agency in writing to do so and the licensee’s course of 
conduct is at all times consistent with a true relation-
ship of attorney and client between the attorney and 
the creditor. After referral to an attorney, the creditor 
shall be the client of the attorney, and the licensee 
shall not represent the client in court. The licensee 
may act as an agent of the creditor in dealing with 
the attorney only if the creditor has specifically autho-
rized the licensee to do so in writing.

(e) Demanding or obtaining a share of the compensa-
tion for service performed by an attorney in collecting 
a claim or demand or collecting or receiving a fee or 
other compensation from a consumer for collecting a 
claim, other than a claim owing the creditor pursuant 
to the provisions of the original agreement between 
the creditor and debtor.

(f ) Soliciting, purchasing, or receiving an assignment 
of a claim for the sole purpose of instituting an action 
on the claim in a court. MCL § 339.915a

Note that the act specifically excludes lawyers as debt col-
lectors. MCL § MCL 339.901(b)(xi). Thus, a lawyer can legally 
use her own stationery and so forth in debt collection work. 

Violations of these provisions of Article 9 may result in li-
censing actions, fines, or restitution, but apparently not criminal 
sanctions. Note that some of these provisions contemplate that 
the debt collector is a client of the lawyer, but others (such as 
sharing office space) do not. 

MRPC 1.2(c) differs critically from the ABA’s model 1.2(d). 
[There is a national 1.2(b) that has no equivalent in Michigan, 
so our subsections are different.] Ours says

(c) A lawyer shall not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows is il-
legal or fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct with 
a client and may counsel or assist a client to make 
a good-faith effort to determine the validity, scope, 
meaning, or application of the law. MRPC 1.2.

The national versions uses “criminal” rather than illegal. These 
violations of Chapter 339 are not criminal, but they are il-
legal. They may be fraudulent. According to the preamble of 
the MRPC

“Fraud” or “fraudulent” denotes conduct having a 
purpose to deceive and not merely negligent misrep-

Some Ethical Issues  . . .
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resentation or failure to apprise another of relevant 
information.

It is likely that the purpose of these provisions is to discourage 
deception by debt collectors. The word “deceptive” is expressly 
used in 339.915(a). The issue may be moot in Michigan, since 
the behavior is clearly illegal. Thus, a lawyer who allows a client 
debt collector to engage in any of these activities is in violation 
of MRPC 1.2. It is much more of an open question whether 
a lawyer would violate a rule if she facilitated a violation by 
a non-client. None of the rules on Transactions with Persons 
Other than Clients [MRPC 4.1 through 4.4] are applicable 
because each contains a qualifying phrase “representing a client” 
or the equivalent.  Sharing a waiting area does not implicate 
representing a particular client. 

The prohibition against a debt collector hiring an attorney 
in 339.915(d) raises some interesting questions. The MRPC 
and ethics opinion have only addressed issue of confidentiality, 
zealous representation of the actual client, and maintaining the 
independence of the lawyer’s professional judgment. Consider 
MRPC 1.8

(f ) A lawyer shall not accept compensation for repre-
senting a client from one other than the client unless:

(1) the client consents after consultation;

(2) there is no interference with the lawyer’s in-
dependence of professional judgment or with the 
client-lawyer relationship; and

(3) information relating to representation of a cli-
ent is protected as required by Rule 1.6.

There is no recognition that a statute might bar payment 
by some entity. If the debt collector is a client, then Rule 1.2 
above would come into play if 339.915(d) were violated, but 
1.8 would be inapplicable. If the debt collector is not a client, 
then it is not clear what ethical rule a lawyer would violate in 
accepting payment from a person who cannot legally pay.

Attorneys are debt collectors under federal law. If the attor-
ney violates some provision of the federal Fair Debt Collection 
Practices Act, the attorney is liable for actual damages or statu-
tory damages of up to $1000.00. The client is not, except in 
rare cases where the client ordered the behavior at issue. The act 
not only forbids obviously wrong conduct such as harassment, 
extortion, assault, and the like, but also has requirements that 
might be considered more technical, such as requiring certain 
types of notice. A lawyer who violates the FDCPA faces a major 
ethical quandary. The defendant and the lawyer might prefer a 
grand solution—the debts and the damages are placed in a pot 
and offset each other to come up with a settlement amount. 
The problem with such a solution is that the debt is owed to 
the client and the damages are assessed against the lawyer, not 
the client. Obviously, the lawyer and client are now in conflict. 
Consider MRPC 1.7

(b) A lawyer shall not represent a client if the repre-
sentation of that client may be materially limited by 
the lawyer’s responsibilities to another client or to a 
third person, or by the lawyer’s own interests unless:

(1) the lawyer reasonably believes the representa-
tion will not be adversely affected; and

(2) the client consents after consultation. When 
representation of multiple clients in a single mat-
ter is undertaken, the consultation shall include 
explanation of the implications of the common 
representation and the advantages and risks in-
volved.

At a minimum, this requires giving the full facts to the client. 
One risk for the lawyer is that such a scenario might discourage 
the client from hiring the lawyer for further collection work. 
Falling afoul of debt collection law is hardly an indication of 
competent representation.

The way some law firms have reacted to PA 30 of 2009 also 
raises major ethical concerns. This act is a temporary measure 
scheduled to expire in the summer of 2011. Its major purpose 
is to provide a mechanism through which an owner can rene-
gotiate a mortgage that is about to be foreclosed by advertise-
ment. The act requires a mortgage servicer or mortgage holder 
to enter into negotiations or to appoint an agent “that has the 
authority to make agreements under 3205b and 3205b”. MCL 
§ 600.3205a. 

600.3205b Modification of mortgage loan; nego-
tiations; contacting housing counselor; providing 
documents; scheduling meeting.

 (1) A borrower who wishes to participate in nego-
tiations to attempt to work out a modification of a 
mortgage loan shall contact a housing counselor from 
the list provided under section 3205a within 14 days 
after the list is mailed to the borrower. Within 10 days 
after being contacted by a borrower, a housing coun-
selor shall inform the person designated under section 
3205a(1)(c) in writing of the borrower’s request.

(2) After being informed of a borrower’s request to 
meet under this section, the person designated under 
section 3205a(1)(c) may request the borrower to pro-
vide any documents that are necessary to determine 
whether the borrower is eligible for a modification 
under section 3205c. The borrower shall give the per-
son designated under section 3205a(1)(c) copies of 
any documents requested under this section.

(3) A housing counselor contacted by a borrower un-
der this section shall schedule a meeting between the 
borrower and the person designated under section 
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3205a(1)(c) to attempt to work out a modification of 
the mortgage loan. At the request of the borrower, the 
housing counselor will attend the meeting. The meet-
ing and any later meetings shall be held at a time and 
place that is convenient to all parties, or in the county 
where the property is situated.

600.3205c Loan modification.

 (1) If a borrower has contacted a housing counselor 
under section 3205b but the process has not result-
ed in an agreement to modify the mortgage loan, 
the person designated under section 3205a(1)(c) 
shall work with the borrower to determine whether 
the borrower qualifies for a loan modification. Un-
less the loan is described in subsection (2) or (3), 
in making the determination under this subsection, 
the person designated under section 3205a(1)(c) 
shall use a loan modification program or process that 
includes all of the following features:

(a) The loan modification program or process tar-
gets a ratio of the borrower’s housing-related debt 
to the borrower’s gross income of 38% or less, on 
an aggregate basis. Housing-related debt under 
this subdivision includes mortgage principal and 
interest, property taxes, insurance, and homeown-
er’s fees.

(b) To reach the 38% target specified in subdivi-
sion (a), 1 or more of the following features:

(i) An interest rate reduction, as needed, sub-
ject to a floor of 3%, for a fixed term of at least 
5 years.

(ii) An extension of the amortization period for 
the loan term, to 40 years or less from the date 
of the loan modification.

(iii) Deferral of some portion of the amount 
of the unpaid principal balance of 20% or less, 
until maturity, refinancing of the loan, or sale 
of the property.

(iv) Reduction or elimination of late fees.

(2) In making the determination under subsection 
(1), if the mortgage loan is pooled for sale to an inves-
tor that is a governmental entity, the person designat-
ed under section 3205a(1)(c) shall follow the modifi-
cation guidelines dictated by the governmental entity.

(3) In making the determination under subsection 
(1), if the mortgage loan has been sold to a govern-
ment-sponsored enterprise, the person designated un-

der section 3205a(1)(c) shall follow the modification 
guidelines dictated by the government-sponsored en-
terprise.

(4) This section does not prohibit a loan modification 
on other terms or another loss mitigation strategy 
instead of modification if the other modification or 
strategy is agreed to by the borrower and the person 
designated under section 3205a(1)(c).

(5) The person designated under section 3205a(1)(c) 
shall provide the borrower with both of the following:

(a) A copy of any calculations made by the person 
under this section.

(b) If requested by the borrower, a copy of the 
program, process, or guidelines under which the 
determination under subsection (1) was made.

(6) Subject to subsection (7), if the results of the cal-
culation under subsection (1) are that the borrower 
is eligible for a modification, the mortgage holder or 
mortgage servicer shall not foreclose the mortgage 
under this chapter but may proceed under chapter 
31. If the results of the calculation under subsection 
(1) are that the borrower is not eligible for a modifica-
tion or if subsection (7) applies, the mortgage holder 
or mortgage lender may foreclose the mortgage under 
this chapter. 

(7) If the determination under subsection (1) is that 
the borrower is eligible for a modification, the mort-
gage holder or mortgage servicer may proceed to fore-
close the mortgage under this chapter if both of the 
following apply:

(a) The person designated under section 3205a(1)
(c) has in good faith offered the borrower a modi-
fication agreement prepared in accordance with 
the modification determination.

(b) For reasons not related to any action or inac-
tion of the mortgage holder or mortgage servicer, 
the borrower has not executed and returned the 
modification agreement within 14 days after the 
borrower received the agreement.

(8) If a mortgage holder or mortgage servicer begins 
foreclosure proceedings under this chapter in viola-
tion of this section, the borrower may file an action 
in the circuit court for the county where the mort-
gaged property is situated to convert the foreclosure 
proceeding to a judicial foreclosure. If a borrower files 
an action under this section and the court determines 
that the borrower participated in the process under 
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section 3205b, a modification agreement was not 
reached, and the borrower is eligible for modification 
under subsection (1), and subsection (7) does not ap-
ply, the court shall enjoin foreclosure of the mortgage 
by advertisement and order that the foreclosure pro-
ceed under chapter 31.

Some law firms that regularly conduct foreclosures have con-
tracted to serve as the agent under 3205a, presumably as an 
additional source of income. This is an ethically risky decision, 
which might well not be worth the extra income.

One risk is that the agent must have the power to renegoti-
ate the loan. As a result of securitization and fractionalization 
of mortgages, it is not always clear who must assent to a modi-
fication. The mortgage at issue may be part of a pool in which 
a German pension fund has an interest, for example. The act 
does not clarify what the penalty, if any, would be for falsely 
claiming the power to renegotiate. A lawyer who falsely claimed 
the power to renegotiate violates MRPC 4.1.

Rule 4.1 Truthfulness in Statements to Others.

In the course of representing a client, a lawyer shall 
not knowingly make a false statement of material fact 
or law to a third person.

The major risk, however, involves the understanding of the 
borrower. The lawyer needs to make it clear that the lawyer is not 
an intermediary but represents the lender. After the negotiation 
ends, the lawyer may sue the borrower. The borrower needs to 
understand that anything said during the course of negotiations 
is not privileged and could be used against the borrower in liti-

gation. If the negotiation were with sophisticated commercial 
borrowers, there would be less chance of confusion. Typically, 
homeowners are not particularly sophisticated.

The borrower may or may not have a lawyer. Either situa-
tion presents risks to the lawyer-negotiator. If the borrower has 
a lawyer, MRPC 4.2 must be respected

Rule 4.2 Communication with a Person Represented 
by Counsel.

In representing a client, a lawyer shall not commu-
nicate about the subject of the representation with a 
party whom the lawyer knows to be represented in 
the matter by another lawyer, unless the lawyer has 
the consent of the other lawyer or is authorized by 
law to do so.

If there is no representation, the rule on point is 
MRPC 4.3

Rule 4.3 Dealing With an Unrepresented Person.

In dealing on behalf of a client with a person who is 
not represented by counsel, a lawyer shall not state 
or imply that the lawyer is disinterested. When the 
lawyer knows or reasonably should know that the un-
represented person misunderstands the lawyer’s role 
in the matter, the lawyer shall make reasonable efforts 
to correct the misunderstanding.

In either case, it will be a challenge to avoid confusing the 
borrower about the role of a lawyer who plans to sue them but 
at the same time acts to negotiate a change in the mortgage.

The State Bar of Michigan has designated October as Pro Bono Month, joining the American Bar Association and many 
other states to highlight the need for and importance of pro bono assistance.

Like lawyers all across the country, Michigan attorneys will be taking part in events to educate the public and the legal 
profession about pro bono work especially in the face of Michigan’s severe economic crisis, rise in foreclosures, and 
high unemployment and poverty rates. All these factors have contributed to greater demand for legal services. The State 
Bar’s theme for Pro Bono Month this year is “now more than ever—pro bono is more than just the right thing to do.”

State Bar President Charles Toy said lawyers have the unique ability to volunteer their legal expertise to those in need. 
“October provides us with an opportunity to highlight the unmet legal needs of the poor, and to recommit ourselves to 
the spirit of our Voluntary Pro Bono Standard—annually provide 30 hours of pro bono legal services, accept three pro 
bono cases, or contribute $300 to legal aid programs.” Lawyers who cannot provide service can meet their obligation 
with a donation to the Access to Justice Fund; many lawyers do both.

Pro Bono Month is also an opportunity to honor those in the legal profession who provide volunteer legal help for the 
needy or donate to legal programs through the Access to Justice Fund. Law firms, bar associations, legal service 
providers, judicial associations, and others are encouraged to organize events in October to celebrate pro bono. 
Resources to assist in planning can be found at www.michbar.org/probono.cfm. For more information, please contact 
Candace Crowley at the State Bar, ccrowley@mail.michbar.org.

Pro Bono Month Calls Attention to Unmet Civil Legal Needs of the Poor 
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Davis v Forest River1—The Michigan Supreme Court 
Provides a Small Consumer Victory With Little 

Precedential Value

Introduction

We might not like some of the decisions our Michigan 
Supreme Court makes, but we can appreciate the objectives of 
the process. The Supreme Court is supposed to create uniformity 
and predictability in state law. It generally accomplishes these 
goals by reviewing the statutes and legal precedents relevant to 
a dispute, applying those to the facts, and making a reasoned 
analysis to resolve the case and establish the law of the state 
should similar disputes arise in the future. Davis v Forest River2 
is an anomaly in how that process should work. Rather than 
making any reasoned analysis, the Court, through a series of 
orders, reached a conclusion leaving most observers confused 
regarding how that decision was reached and what legal prin-
ciples were created.

The ultimate question before the Michigan Supreme Court 
in Davis was whether the buyer of a recreational vehicle (RV) 
could use the Magnuson-Moss Warranty Act3 (MMWA) to 
obtain the remedy of rescission against the RV manufacturer 
with whom the buyer had no contract. The confusion created 
by the Court in answering this question did not result from 
a failure of the Court to understand that significant issues of 
Michigan jurisprudence were involved. Instead, it appears to 
have resulted from the absence of a clear path for getting from 
point “A”—the absence of a contract of purchase between the 
buyer and the manufacturer4 (lack of privity) to point “B”—the 
ability of a court to grant rescission of that contract. In its order 
granting leave to appeal,5 its order reversing and remanding to 
the Court of Appeals,6 and its order granting reconsideration,7 
the Court issued instructions requiring that a series of important 
legal issues be addressed. However, in its final order resolving the 
case, there is little evidence of how the Court used all that ac-
cumulated information. This article will examine Davis’s rather 
convoluted history and attempt to make sense of the final result.

The Facts

The essential facts of Davis were summed up by the Su-
preme Court in its November 9, 2009 final order. 

Immediately after purchasing a recreational vehicle, 
the plaintiff experienced serious problems with the 
vehicle. In accordance with the terms of the vehicle’s 
express warranty, the plaintiff repeatedly delivered the 

vehicle to an authorized dealer for repairs, which were 
to be remedied within a “reasonable time, not to ex-
ceed sixty days.” However, at one point, the vehicle 
was not returned to the plaintiff for 169 days, and, 
in total, it was out of service for 219 days during its 
first year. Because of continuing problems with the 
vehicle, the plaintiff was required to cancel a num-
ber of planned trips. The plaintiff has not used the 
vehicle since June 2003 because he fears additional 
breakdowns while on the road.8

The RV was sold by Kitsmiller RV and manufactured by 
defendant Forest River. After the manufacturer refused to accept 
the return of the RV and repay the purchase price to the buyer, 
the buyer filed suit against both the seller and manufacturer.

The Trial Court

The buyer’s complaint alleged eight counts including 
breaches of express and implied warranties, revocation of ac-
ceptance, violations of the MMWA, violations of the Michigan 
Consumer Protection Act9 (MCPA), breach of contract, and 
rescission of the contract.10 Kitsmiller RV accepted the case 
evaluation and was dismissed with prejudice as a defendant.11 
The parties agreed to the dismissal of the claim for revocation 
of acceptance under state law; however, the buyer maintained 
that he was entitled to seek revocation of acceptance or rescis-
sion as a common-law remedy through the MMWA. The trial 
court granted summary disposition to defendant on the breach 
of contract claim, and a jury found in defendant’s favor on the 
MCPA claim. The jury found that the buyer had “proven that 
he is entitled to revoke his acceptance of the motor home,” and 
on that basis the trial court entered judgment against Forest 
River.12 The defendant appealed to the Court of Appeals.

The Court of Appeals

The Court of Appeals was confronted with a series of puz-
zling issues. Some of them are as follows:

• Does the Uniform Commercial Code13 (UCC) apply 
to the transaction?

• If the UCC applies, does the UCC remedy of revoca-
tion of acceptance14 require privity of contract?
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• Is privity of contract required to obtain a remedy for 
breach of warranty?

• Has the UCC abolished the common-law remedy of 
rescission?

• Does the MMWA allow for the remedy of revocation 
of acceptance in the absence of privity?

• Does the MMWA allow for the remedy of rescission 
against the manufacturer for a breach of warranty?

• What part, if any, does the economic loss doctrine 
play in the case?

The majority of the Court of Appeals affirmed the trial 
court’s judgment in favor of the consumer under the MMWA 
but used a different theory.15 The majority held that the UCC 
was not relevant to the dispute16 and that the remedy of revoca-
tion of acceptance was unavailable in the absence of privity.17 
The majority conducted an extensive analysis of privity and 
concluded that privity is not required for a buyer to pursue 
remedies for breach of warranty against a manufacturer,18 in-
cluding the “longstanding” remedy of rescission.19

In discussing the MMWA, the majority noted that the act 
does not appear to require privity as it authorizes suit against 
suppliers and defines that term as “any person engaged in the 
business of making a consumer product directly or indirectly 
available to consumers.”20 Referencing the fact that the MMWA 
authorizes consumers to sue for “damages and other legal and 
equitable relief ”21 but does not define the nature of those rem-
edies,22 the majority concluded that MMWA makes available 
to the consumer “at a minimum remedies that are available 
under state law.”23 The majority then affirmed the trial court’s 
judgment “because rescission is an available remedy in this case 
under state law.”24

The dissenting judge argued that the majority had erred 
in granting rescission against a person with whom the buyer 
had never contracted.25 The dissent argued that Davis’s only 
remedy against Forest River was damages, and the trial court 
should be reversed to the extent that it permitted revocation 
of acceptance.26

The First Supreme Court Order

On December 19, 2008, the Supreme Court entered an 
order27 reversing and remanding to the Court of Appeals stating:

For the reasons stated in the Court of Appeals dissent-
ing opinion, the remedy of rescission under Michigan 
law is unavailable in this case. Further, this case is gov-
erned by the Uniform Commercial Code (UCC) as it 
involves a sale of goods. We REMAND this case to 
the Court of Appeals for reconsideration of the issues 
involving the Magnuson-Moss Warranty Act that the 
court found it unnecessary to reach in light of its de-
cision and to reconsider the applicability of the eco-

nomic loss doctrine and the availability of revocation 
of acceptance . . .in light of our holding that the UCC 
applies in this case.28

 Justice Cavanagh wrote a vigorous dissent joined by 
Justices Weaver and Kelly. The essence of Justice Cavanagh’s 
dissent can be summed up in his words as follows:

I dissent from the majority’s hasty dispatch of this 
case through an order. I find this disposition wholly 
inadequate given the complexity of the jurispruden-
tially significant issues on which this Court granted 
leave to appeal. The order is so unclear that I am un-
able to detect whether I disagree with its holdings, let 
alone its reasoning.

* * *

I find it unacceptable for this Court to direct the 
Court of Appeals and the parties to readdress these 
issues with only the confusing and inadequate “guid-
ance” this order provides. This Court should provide 
clarity, not confusion, to the courts below. The ques-
tions this order fails to address are not theoretical; to 
the contrary, the questions are directly necessary for 
resolution of this case.29

Both parties moved for reconsideration.

The Second Supreme Court Order                               
Granting Reconsideration

On May 1, 2009, the Court entered an order granting 
reconsideration30 with the following instructions:

The parties shall address: (1) whether the Uniform 
Commercial Code applies to the purchase contract 
between the plaintiff and the dealer, Kitsmiller RV; 
(2) if the UCC applies, whether the UCC provides 
the plaintiff’s exclusive remedy for revoking accep-
tance of the purchase contract; (3) whether the UCC 
requires privity to revoke acceptance of the purchase 
contract; (4) whether third-party beneficiary sta-
tus under the warranty confers on the plaintiff any 
rights independent of the warranty; (5) whether the 
economic loss doctrine and the UCC apply to the 
plaintiff consumer’s claims for breach of warranty; 
and (6) if the plaintiff’s consumer complaints are not 
governed by the UCC, what is the nature and source 
of any non-UCC remedy.31

The Final Supreme Court Order

On November 6, 2009, the Court entered its final order 
resolving Davis v Forest River.32 The Court first vacated the judg-
ment of the Court of Appeals and affirmed the “substance” of 

Continued on next page
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the trial court’s order stating that it was doing so for different 
reasons than those stated by the Court of Appeals.33 The Court 
then launched into a brief, and one might say, unexpected analy-
sis.34 The Court held that the UCC applied to the case and that 
the damages available for breach of warranty under the UCC are 
governed by MCL 440.2714(2).35 That UCC provision sets the 
measure of damages as the difference between the value of the 
goods accepted and the value they would have had if they had 
been as warranted, “unless special circumstance show proximate 
damages of different amount.”36 Acknowledging that in general 
an award of damages presumes the consumer will retain title,37 
the Court concluded that under the special circumstances of 
this case, the consumer should be able to relinquish title and 
recover the purchase price plus interest.

Because these circumstances have irreparably, and 
reasonably, damaged the plaintiff’s confidence in the 
integrity of this vehicle, if he were to retain title, he 
would not “be put in as good a position as if [de-
fendant] had fully performed.…” We, therefore, 
conclude that the plaintiff should be allowed to re-
linquish title. In light of this, the measure of damages 
under MCL 440.2714(2) is consistent with the trial 
court’s primary grant of judgment in the plaintiff’s 
favor. These damages include the purchase price of 
the vehicle less the sum paid to the plaintiff pursu-
ant to case evaluation, and repayment of interest paid 
on the loan and statutory interest pursuant to MCL 
600.6013(8), to the extent that such awards of inter-
est are not duplicative. This order does not affect the 
trial court’s award of attorney fees.38

What Does This All Mean?

One thing that is clear from the Supreme Court’s order 
is that the consumer’s remedy was based on a violation of the 
MMWA. The primary avenue for an award of attorney fees in 
this case would be under the MMWA.39 Since the Court left 
the attorney fee award intact, it appears to have accepted that 
the consumer prevailed on his MMWA claim. Another thing 
that is clear is the extremely narrow nature of the Court’s rul-
ing. This “quasi-rescission” remedy created by Davis will only 
be available against a manufacturer where special circumstances 
indicate that a consumer’s confidence in the integrity of the 
goods has been irreparably and reasonably damaged. 

The fact that the Court could have reached the same result 
by a myriad of different approaches, most of which would have 
established more generally applicable principles of law, tends to 
indicate that the Court had no intention of creating a broader 
rule. For example, the Court could have held that either revoca-
tion of acceptance or rescission is an available remedy against 

a manufacturer under the MMWA. There is case support for 
both positions.40 However, there is every reason to believe that 
this Supreme Court would be extremely resistant to creating a 
general principle of law that would authorize suits for revoca-
tion of acceptance or rescission against manufacturers that carry 
with them potential attorney fees awards. Even so, the Court 
apparently concluded that leaving this consumer without any 
reasonable remedy would be similarly unpalatable.

Although the legal issues are quite different, doing what 
the Court did brings to mind language from the classic case of 
Zabriskie Chevrolet, Inc v Smith.41 In Zabriskie, the buyer pur-
chased a new car, the transmission of which began to fail after 
being driven less than a mile from the dealership. The buyer 
immediately notified the dealer that he no longer wanted the 
car and stopped payment on his check for the car. The next 
day the dealer had the car towed to the dealership, had another 
transmission from one of the showroom cars installed in it, and 
offered the car back to the buyer, who refused to take it. On the 
issue of whether the dealer had sufficiently cured the defect in 
the car after the buyer’s rejection,42 the Court stated:

For a majority of people the purchase of a new car 
is a major investment, rationalized by the peace of 
mind that flows from its dependability and safety. 
Once their faith is shaken, the vehicle loses not only 
its real value in their eyes, but becomes an instrument 
whose integrity is substantially impaired and whose 
operation is fraught with apprehension. The attempt-
ed cure in the present case was ineffective.43

 As was the case with the Court in Zabriskie, our 
Supreme Court in Davis recognized that in certain cases like 
those involving a car or an RV, no amount of money or repairs 
will make the consumer whole. Rather than waltzing through 
a minefield of conflicting legal theories creating potentially 
troublesome principles along the way, the Court found a way 
to do the right thing without causing more damage than nec-
essary. A victory for the consumer in the Michigan Supreme 
Court, however arrived at and however limited, should still be 
cherished. 
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