
It was a real thrill to hear the legendary Frank Kelley address an
audience of solid supporters, as he accepted the First Annual Frank
J. Kelley Consumer Advocacy Award at the annual meeting in Lan-

sing.  The award will
be given each year to
an outstanding con-
sumer advocate in
Michigan as chosen
by the Consumer Law
Section.  Kelley is
practically an institu-
tion in his own right–
as he reminded us, he
was busy establish-
ing a consumer pro-
tection division

within the attorney general’s office when Ralph Nader was still in
high school!  We will miss Kelley’s pioneering efforts in the realm of
consumer protection.

Attorney General Accepts First Annual
Frank J. Kelley Consumer Advocacy Award

By Carolyn Bernstein

Kelley recalled old successes, like helping to put home improve-
ment scams out of business.  Years ago, salesmen would plant them-
selves in consumers’ living rooms–sometimes into the early morn-
ing hours–pressuring for acceptance of high-priced home repair
contracts.  By the morning, when consumers awoke and tried to
cancel,  the contracts had already been resold to banks in Chicago,
leaving consumers no recourse when they got nothing for their
money.  Kelley’s diligence put these scams out of business.

And Kelley spoke of new achievements, like forcing K-Mart to
halt their practice of scanning prices higher than those marked on
the goods.  Now, K-Mart employs scanner checkers to correct scan-
ner errors at every store they operate, cutting out millions of dollars
in overcharges.

Frank Kelley has reason to be proud of his stellar achievements.
The Consumer Law Section was honored to present him with the
award.  Future honorees will have a tall order to fill, but we hope
many will be inspired to try.  As Frank Kelley exhorted all of us:
“Never give up!”

Consumer Law Section Annual Meeting
Speakers Inspire Listeners

By Carolyn Bernstein

Speakers Richard Feferman and Elizabeth Brater inspired listen-
ers at the Consumer Law Section’s annual meeting during the State
Bar conference in Lansing this September. Richard Feferman, the
key note speaker, is a nationally known speaker, author and consult-
ant on the subject of how to build a consumer law practice. Elizabeth
Brater is a State Representative and chair of the Consumer Protec-
tion Committee. Attendees enjoyed the added highlight of listening
to a short talk by Attorney General Frank Kelley, who was awarded
the first annual Consumer Advocacy Award named in his honor.
Thomas G. Kavanagh Jr. also appeared to remind attorneys of their
pro bono obligations and to provide an alternative for attorneys to
donate their time: contributing to the Access to Justice program.

Rep. Brater discussed current trends in consumer law in this
state and provided an overview of the political process particularly
within the context of term limits. Several bills now pending are part
of a package designed to address emerging complexities in the mar-

ketplace, including problems with the Internet, mail and phone sys-
tems. As Rep. Brater pointed out, introducing new freestanding
bills helps protect existing legislation from attacks by special inter-
est groups, though it makes the successful passage of each single
bill a much harder process.

Special interest groups surprise even Rep. Brater with their scare
tactics. It can even be hard to identify in advance all the groups with
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I am proud to be serving as Chair of the Consumer Law Section
as we enter our third year of existence. As consumer lawyers, our
objective in establishing the Section was to raise the profile of Con-
sumer Law practice within our profession and, ultimately, to change
the attitudes of both attorneys and judges toward Consumer Law.
As a section, we have reviewed and commented on legislation, as
well as assisted with the drafting of proposed consumer legislation.

As is evident from the results of the recent Federal and State
elections, we have our work cut out for us. This Section will work
hard to continue making progress, but, I fear, it will be a major struggle
just to maintain the recent gains we have made. It is imperative that
we continue our struggle to make others aware that the establish-
ment and enforcement of consumer laws is necessary for the protec-
tion of our citizens.

I take this opportunity to welcome and congratulate our new
executive board, Chairperson Elect Ian Lyngklip, Secretary Carolyn
Bernstein, returning Treasurer Clarence Constantakis, and new coun-
cil members Steve Lehto (our first section Chairperson), Phillip
Rogers and Mary Grace McCarter. I look forward to working with all
of you in the coming year. Also, I would like to thank our outgoing
Chairperson, Fred Miller, for all the wonderful and invaluable work
he has done with the Section. I am pleased that he is going to
continue to be active in the Section.

Just a word about the Annual Meeting, “and a good time was
had by all!” It was an exciting meeting. We awarded the Section’s
first annual consumer advocacy award to our illustrious retiring
Attorney General Frank J. Kelley. The Frank J. Kelley Consumer
Advocacy Award will be given annually by the Section to a person
or persons who have advanced the cause of consumer advocacy. If
you missed the meeting, you missed the wonderful reminiscences
of Mr. Kelley as he walked down memory lane. You also missed an
exciting presentation by Richard Feferman on “Building a Consumer
Law Practice.” Finally, Representative Liz Brater updated us on cur-
rent legislation.

In closing, it is going to be an interesting year in Consumer Law.
We invite you to be a part of it and we welcome your input and
assistance. Please feel free to attend Section Council meetings.
Meetings will be posted on our Internet website at www.michbar.org.
If you cannot attend the meetings, you are welcome to contribute
by writing an article for the newsletter. Please feel free to contact me
directly at (517) 887-2838 or other Council members for information.

By Laurin C. Roberts Thomas
Section Chairperson

From the Chair
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When I worked as a
Legal Services attor-
ney, a staple consumer
case involved the pur-
chase of a used car that
didn’t work at an in-
flated price. However,
Congressional action in
1994 has reduced the
involvement of Legal

Services programs in consumer law in two ways. Budget cuts forced
programs to concentrate their resources on certain types of cases,
and consumer cases usually lost out to family, housing and public
benefits. Federal law also prohibits Legal Services programs from
seeking attorney fees under fee shifting statutes like the Michigan
Consumer Protection Act (MCPA), removing one of the most im-
portant weapons available to consumer attorneys especially in cases
with small damages. As a result, low income consumers must look
to the private bar if their claims are to be heard.

Fortunately, Michigan law provides a number of possible rem-
edies for consumers in cases like the one described above, and
often a way to collect attorney fees from the other side.

Sales which involve price gouging violate the The MCPA provi-
sion against “(z) Charging the consumer a price that is grossly in
excess of the price at which similar property or services are sold.”1

Recognized sources for prices of used cars are readily available and
should be admissible under MRE 803 (17). A jury should have no
trouble finding violations in egregious cases.

Remedies are available to buyers of defective cars (or other prod-
ucts). Statements made by the seller may create an express warranty
or support a claim of fraud. “(a) An affirmation of fact or promise
made by the seller to the buyer which relates to the goods and
becomes part of the basis of the bargain creates an express warranty
that the goods shall conform to the affirmation or promise.”2 It is not
necessary to use words such as warranty or guarantee.3 The state-
ment may appear in advertising or promotional literature.4 Reliance
is presumed .5 And express warranties cannot be disclaimed. 6

A material misrepresentation of fact will also support a claim for
fraud. ‘The general rule is that to constitute actionable fraud it must
appear: (1) That defendant made a material representation; (2) that it
was false; (3) that when he made it he knew that it was false, or made
it recklessly, without any knowledge of its truth and as a positive
assertion; (4) that he made it with the intention that it should be
acted upon by plaintiff; (5) that plaintiff acted in reliance upon it;
and (6) that he thereby suffered injury. “7 In addition, the seller is
under a duty to disclose known hidden defects.8 Repair records,
title history or previous owners may lead to evidence that the seller

knew of serious defects. A material misstatement of fact or failure to
reveal a known hidden defect violates the MCPA.9

Goods are subject to an implied warranty of merchantability; i.e.
that they are fit for the ordinary purpose for which such goods are
used.10 Defects must be present at delivery, but can be proved by
circumstantial evidence.11 The seller may disclaim implied warran-
ties by “expressions like ‘as is.’”12 However, the inevitable “as is”
clause might not be effective. It must be “conspicuous.” A dis-
claimer in standard type, without contrasting color or on the reverse
side of the contract is not conspicuous .13 The FTC Used Car Rule14

requires that a “Buyer’s Guide” (window sticker) be prominently
and conspicuously displayed on the vehicle. If the vehicle is not
covered by express or implied warranties, the dealer must check the
box labeled “AS IS - NO WARRANTIES”. If the seller has not com-
plied with the rule, the disclaimer should not be effective.

Car dealers like to pack the contract with extended warran-
ties or service contracts. The Magnuson-Moss Warranty
Act prohibits the disclaimer of implied warranties if the

seller makes a written warranty or enters into a service contract
within 90 days of the sale.15 Yet, dealers typically use “as is” clauses
even though an extended warranty or service contract is sold. This
causes a probability of confusion as to the legal rights, obligations
or remedies of the parties, in violation of the CPA.16

An “as is” clause will not defeat a claim of fraud.17 If the buyer is
told that the car is covered by a warranty, or that the dealer will fix
problems that develop, and the contract includes an “as is” clause,
this violates the CPA.18

If a supplier, warrantor, or service contractor fails to comply
with obligation under a written warranty, Magnuson-Moss pro-
vides a cause of action for damages and attorney fees.19 Failure
to honor an express or implied warranty also violates the CPA:
“... failure of the other party to the transaction to provide the
promised benefits.”20

Ordinarily, the remedy for misrepresentation or violation of a
warranty is the difference in value between the product as it is and
the product as it should have been. More attractively, the UCC
allows the buyer of nonconforming goods to revoke his accep-
tance.21 Revocation must occur within a reasonable time but that
depends on the circumstances. If the buyer was attempting to get
repairs, that is reason for delay.22 The buyer is entitled to revoke if
the nonconformity substantially impairs the value of the goods to
the buyer. This is a subjective standard. The lack of a spare tire was
held to meet the standard where that buyer was concerned about
the danger of a breakdown.23 To revoke, the buyer must notify the
seller, but not in any particular manner. The buyer must offer to
return the car but need not actually do so unless requested.24 A
letter to the dealer revoking acceptance probably won’t get the

Used Cars—Remedies for Unfortunate Buyers
By Michael O. Nelson
Attorney at Law
Michigan Poverty Law Program
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response demanded, but it will protect the client’s right to revoke.
A buyer who rightfully revokes acceptance may recover all amounts
paid, consequential damages, and perhaps attorney fees.25

Footnotes

1 MCL 445.903 (1)(z); McRaild v Shepard Lincoln Mercury,
367 N.W.2d 404, 141 Mich. App. 406 (1985).

2 MCL 440.2313.

3 Id.

4 Fargo Mach & Tool Co v Kearney & Trecker Corp, 428 F
Supp 364 (E D Mich 1977).

5 Comment 3 to UCC 2.313.

6 MCL 440.2316. Hensley v Colonial Dodge, 69 Mich App
597, 245 NW2d 142 (1976), V. J. Brennan, concurring.

7  McGhee v. GMC Truck & Coach Division, 98 Mich. App.
495; 296 N.W.2d 286, 290 (Mich. App. 1980).

8 Clemens v Lesnek, 200 Mich App 456, 505 NW 2d 283 (1993);
Cf. Shimmons v Mortgage Corp of America, 205 Mich App
27 (1994).

9 MCL 445.903 (1):

“(bb) Making a representation of fact or statement of fact mate-
rial to the transaction such that a person reasonably be-
lieves the represented or suggested state of affairs to be
other than it actually is.”

“(s) Failing to reveal a material fact, the omission of which tends
to mislead or deceive the consumer, and which fact could
not reasonably be known by the consumer.”

“(cc) Failing to reveal facts which are material to the transac-
tion in light of representations of fact made in a positive
manner.”

See Temborius v Slatkin, 157 Mich App 587, 403 NW2d 821
(1996).

10 MCL 440.2314.

11 It is reasonable to assume that defects which become evi-
dent shortly after sale were present at delivery: Hensley v
Colonial Dodge, 69 Mich App 597, 245 NW2d 142 (1976),
Continuous malfunction: National Cash Register Co v Adell
Industries Inc 57 Mich App 413, 225 NW2d 785 (1975). Buyer
need not show the precise reasons for the malfunction. Fargo
Machine & Tool Co v Kearney & Trecker Corp, 428 F Supp
364 (ED MI 1977).

12 MCL 440.2316.

13 Latimer v William Mueller & Sons, 149 Mich App 620, 386
NW2d 618, 1 UCC Rep.Serv.2d 1128 (1986), Krupp Engineer-
ing v Honeywell 209 Mich App 104, 530 NW2d 146, 26 UCC
Rep Serv 2d 742 (1995)

14 15 CFR Part 455.

15 15 USC 2308.

16 MCL 445.903 (1) (n).

17 Lenawee Co Bd of Health v Messerly, 417 Mich 17, 32 n 16;
331 NW2d 203 (1982).

18 MCL 445.903 (1) (y).

19 15 USC 2301 - 2312.

20 MCL 445.903 (1) (y). Mikos v Chrysler Corp 158 Mich App
781, 404 NW2d 783, 4 UCC Rep Serv 2d 59 (1987). Implied
warranty is as much a part of the promised benefit as express
warranty.

21 MCL 440.2608.

22 Kelynack v Yamaha Motor Corp, USA, 152 Mich App 105,
394 NW2d 17 (1986).

23 Colonial Dodge v Miller, 420 Mich 452, 362 NW2d 704 (1985).

24 King v Chrysler-Plymouth Inc, 184 Mich App 204, 184NW2d
42 (1990), Kelynack.

25 Kelynack, supra. n 24.
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In a little-noticed but significant 1997 decision, Eastern District
Federal Judge Paul Gadola carved out an important exception to the
economic loss doctrine, ruling that Michigan law does not prevent
a consumer from raising tort claims in defective goods cases where
there is no personal injury claim, but only economic loss. Republic
Insurance Co. v Broan Manufacturing Co., Inc.

In Neibarger v Universal Cooperative,
the Michigan Supreme Court adopted the
economic loss doctrine, confirming a line
of Court of Appeals decisions stretching
back to at least 1980. Neibarger held that
tort claims are generally unavailable in
cases involving the commercial sale of
goods subject to the Uniform Commercial
Code, where the only damage is economic.

The issue often comes up in the con-
text of statute of limitations problems, as it
did in the Republic Insurance case. The
plaintiff insurance company in this case
was subrogated to the claims of its
insureds, consumers whose house burned
down, allegedly caused by a defective ceil-
ing fan. No one suffered a personal injury.

The defective fan was purchased and
installed many years before the fire. The
Uniform Commercial Code has a four-year
statute of limitations for causes of action
arising out of the sale of goods under Ar-
ticle 2. The cause of action accrues at the
time of delivery of the goods, in the ab-
sence of an express warranty clearly cov-
ering future performance. The discovery rule available in tort cases
does not apply to UCC claims. If the plaintiff was limited to UCC
claims in Republic Insurance, the case would be dismissed under
the Article 2 statute of limitations.

Neibarger said that the Uniform Commercial Code is a compre-
hensive statutory scheme, meant to set out the rights and remedies
of the parties to sales of goods. Tort law has developed in the

context of addressing personal injuries caused by unsafe products.
Where the only loss is economic, the Court said, the parties must
settle for contract-based remedies, which are subject to the negotia-
tion of terms, warranties and remedies as part of the sale.

The Court in Neibarger referred several times to this doctrine
applying “in a commercial transaction”. This term was never clearly

defined. The coverage of the Uniform Com-
mercial Code is not limited to transactions
between two businesses. It covers con-
sumer cases and transactions between in-
dividuals. Whether the term “commercial
transaction” triggering the economic loss
doctrine is as extensive as the reach of the
UCC itself has never been addressed by a
published Michigan decision.

In the Republic Insurance case, Judge
Gadola held that a consumer purchase is
not a “commercial transaction” for the pur-
poses of the economic loss doctrine. The
Court reasoned that property loss sus-
tained by consumer purchasers of defec-
tive products is the type of loss “tradi-
tionally remedied by a resort to the law of
product liability”. “Since the purposes of
tort law would be furthered, the economic
loss doctrine should not apply.”

Judge Gadola also ruled that it was ir-
relevant whether or not the consumer had
purchased the product directly. Even if a
contractor bought the fan, the economic
loss doctrine would not apply, as long as
the product was purchased for use by con-

sumers in a residential context.

Republic Insurance was allowed to pursue its claim. In addition,
the Court held that the Plaintiff’s implied warranty count was brought
under a product liability theory, not pursuant to the UCC implied
warranty provisions. The Court applied the tort statute of limita-
tions and the discovery doctrine to the implied warranty count as
well as the negligence claim, and refused to strike the count.

Federal Court Rules Consumer Tort Claims
Survive Economic Loss Doctrine

By  Frederick L. Miller

Happy HolidaysHappy HolidaysHappy HolidaysHappy HolidaysHappy Holidays
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Attendees enjoyed the added highlight
of listening to Attorney General

Frank Kelley

an interest in the legislation. As an example, Rep. Brater discussed
pending legislation to address the problem of extended consumer
warranties sold for excessive profit–often at a higher margin than is
earned on the sale of the goods themselves–that are not backed up
by a qualified warranty provider. In response to this bill, not only are
car dealers coming out of the woodwork to protest, but mechanics
groups too seek to narrow the bill. Often bill opponents attempting
to sink a bill will remain silent until the last moment so the Committee
can’t anticipate or address their concerns. Other strategies include
arguing that proposed regulations conflict with federal law, or will
unfairly disadvantage Michigan businesses which must compete
with out-of-state businesses.

Rep. Brater was quick to welcome the input of all groups so that
bills can be properly narrowed to address specific concerns and
don’t overreach into unexpected areas. But too much input often
results in endless discussions boiled down to nothing more than
stall tactics and red herrings thrown out by so-called “working
groups.”

There have been some recent successes, including passage of a
bill sparked by the recent rash of identity theft which prevents mer-

chants from re-
quiring a social
security or credit
card number to
cash personal
checks, and a bill

designed to protect privacy which prohibits the Secretary of State
from selling databases containing the names and addresses of people
who recently applied for drivers licences or vehicle registrations
without their permission.

Rep. Brater reminded listeners that consumer protection laws
result from hard fought, lengthy, grass roots efforts to support
change. Term limits threaten those efforts due to the loss of institu-
tional memory. With the plethora of bills handled by 29 different
committees in the House, representatives rely on like-minded allies
to inform them which bills deserve support. Forming alliances and
staying informed gets tougher when the participants change often.
Further, term limits don’t really address voter frustration with
government’s entanglement with special interests, according to Rep.
Brater. Instead, dependence on special interest PAC money will ac-
tually increase, exacerbating voter frustration. She called for cam-
paign finance reform as the better way to reduce this frustration.

Finally, Rep. Brater invited all consumer lawyers to participate in
drafting bills and providing input to combat the scare tactics and
stalling strategies of pro-market special interests. Contact this Sec-
tion Council for information on how to help.

While Rep. Brater painted a bleak picture of the fight to protect
consumers through the legislative process, speaker Richard Feferman
ebulliently described how to build a law practice to protect consum-
ers in court. Feferman “loves going to work every day” and seems
hardly able to believe his good fortune in handling the cases he
does. He encourages a “boy scout practice”—do what you feel
good doing–and his enthusiasm is infectious.

Feferman travels extensively as a management consultant for
consumer attorneys in addition to handling his own consumer law

practice in Albuquerque. He provided concrete suggestions on how
to be a successful consumer lawyer: 1) specialize and identify your-
self exclusively as a consumer lawyer; 2) establish standards to
screen cases you will handle; and 3) develop business management
techniques to build your practice.

Feferman stressed the importance of becoming known as a con-
sumer attorney. He urged attorneys not to fear the consumer lawyer
label. Accepting the label helps you develop a personal niche.
Feferman even suggests narrowing your practice to a specific con-
sumer area, such as claims brought under the Truth in Lending Act
or Fair Debt Collection Practices Act. That way, your name will be
associated with that area of the law and you can expect to receive
calls and referrals from all over the state and beyond. And when
judges and opponents recognize your expertise in a given area, you
get the added bonus of finding your cases settle more quickly.
Feferman finds that judges now inform opposing counsel that
Feferman is someone to be reckoned with seriously.

Secondly, Feferman encouraged attorneys to adopt stringent
standards for the cases they choose to accept. Fee-shifting statutes
are so prevalent in the consumer area, it’s possible to handle noth-
ing else. Further, Feferman views it as a kindness to turn away cli-
ents who would pay you more to litigate than they could ever re-
cover in damages, no matter how meritorious a claim they have.

Feferman finds that he is accorded much more respect–and larger
fees under fee-shifting statutes–in federal court than in state court.
He contends that federal judges are simply more used to awarding
attorney fees because they routinely do it in Title VII employment
and other cases. State judges, on the other hand, often prefer to
split the difference in disputed matters and the result is a fee award
that doesn’t adequately compensate you for your time. Even when
your case is small, you can point out to a federal judge that Con-
gress must have believed the issues are important or they would not
have conferred federal jurisdiction.

Feferman also suggests focusing on “dead ringer” cases - those
which have technical claims visible within the four corners of the
documents and are therefore nearly impossible to dispute. In par-
ticular he mentioned the Truth in Lending Act, Fair Debt Collection
Practices Act, Consumer Leasing Act and the Odometer Act. Claims
brought under these acts often result in easy wins, provide for
federal court jurisdiction, and contain fee shifting provisions.

Are there cases to avoid? “Dumb people with unrealistic expec-
tations,” says Feferman. It might sound cruel, but he believes you
can’t change some minds so it’s best not to try. Similarly, Feferman
turns down clients he dislikes, even if they have good claims, which
goes a long way in explaining why he’s so happy going to work
every day.

Feferman reminded his listeners to avoid cases which are too big
for their expertise or at least consider associating with another attor-
ney or firm with enough money to afford the higher costs of big
cases. And surprisingly, Feferman avoids the glory of class action
cases. Even if you win a large award, you may have to wait years to
collect and the company could even be driven out of business.

Consumer lawyers should also carefully scrutinize and fortify
their business management techniques, according to Feferman. He
discourages advertising as a consumer lawyer in the yellow pages.

CLS Speakers Continued from page 1
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While conceding that such an ad will generate many calls, Feferman
finds the cost of screening out the “junk” calls outweighs the value
of the good cases identified. Instead, rely on networking with other
attorneys who may assist with screening out cases with little or no
merit. Invite them to call you for free advice or offer to co-counsel a
consumer case with them. Mostly, you will discover other attorneys
are more than willing just to hand the cases over to you.

Networking with other professionals can generate cases too.
Bankers victimized by unethical mortgage companies, CPA’s, real
estate agents all can help funnel cases to you. Plus Feferman has
developed a feeder system with his local Legal Aid office, since
they are now prohibited by law from accepting fee-generating cases.
In exchange, Feferman repays his “sources” by offering training on
how to recognize consumer violations and prevent victimization. He
also offers free informational sessions at senior centers, bar offices
and committees, writes newspaper articles on consumer scams and
donates many pro bono hours.

For Feferman, the results of his strategies are obvious; he proudly
reports he’s supporting two kids in college, no mean feat for any
consumer advocate.

Feferman’s commitment to the field of consumer protection en-
livened attendees.

Thomas G. Kavanagh, Jr., Director of Development for Access
to Justice for All provided valuable information on how attorneys
can meet their pro bono obligations by donating to the program. He
reminded us that a huge percentage of low-income people have
legal needs which are not being met. The Access to Justice program
raises substantial funds to support Legal Services programs and
pro bono services throughout Michigan. To learn more, or to make
a contribution, contact Mr. Kavanagh at the State Bar at (517) 346-
6372 or Jennifer Lynn Williams, Administrative Assistant, at (517)
347-6421.

Be sure to visit our Internet site for the latest Section news
and project updates!

Welcome to Our Home!
www.michbar.org
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