
Introduction
Th e ostensible issue in Liss was whether residential home 

builders are exempt from liability under the Michigan Consumer 
Protection Act (MCPA). Th e real issue, as articulated by the 
Court, was the “scope of the exemption for regulated conduct 
and transactions under the . . . MCPA.”3 In Smith v Globe Life 
Ins Co,4 the Supreme Court made what appeared to be a very 
broad interpretation of the MCPA exemption section5 in a case 
involving insurance companies. Subsequently, in Forton v Laszar,6 
a court of appeals panel, without discussing Smith, held that 
residential builders were not exempt from the MCPA. Later, 
in Hartman & Eichhorn Bldg Co, Inc v Dailey,7another court of 
appeals panel considered the issue of residential builder liability 
again. While questioning the wisdom of both Smith and Forton, 
the Hartman Court opined that residential builders would be 
exempt under Smith’s interpretation of the exemption section but 
held otherwise on the basis that it was bound by Forton.8 

Th e Lisses had sued their residential builder in 2003, al-
leging violations of the MCPA, among other claims. Th e de-
fendant moved for summary disposition on the MCPA claims 
alleging an exemption under Smith. Th e trial court denied 
defendant’s motion relying on Hartman. Th e Supreme Court 
granted defendant’s motion to bypass the court of appeals. Th e 
Court had also granted leave in Hartman and consolidated the 
two cases for briefi ng and argument. Th us, the scope of the 
Smith exemption was placed squarely before the Court. Th is 
article will examine the history of interpretation of the MCPA 
exemption section, the Smith approach, its clarifi cation or 
extension by Liss, and what can be done next.
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For those of us who have made a commitment to protecting consumers, the chal-
lenges can sometimes seem overwhelming. We see fi rsthand the stress that sometimes 
rises to the level of trauma as we assist individual clients who have been victimized by 
unscrupulous merchants. We know the diffi  culties we face as advocates who attempt to 
navigate a maze of regulations, red tape, and deception. However, the enormity of our 
challenges became even more apparent when our section hosted the Michigan premiere 
of the riveting, thought-provoking fi lm Maxed Out. Th is documentary by James Scur-
lock takes a critical look at the credit card industry’s political infl uence on government 
regulation of debt. Th e viewer is able to have a bird’s eye view of the very disturbing 
ways in which lending practices wreak havoc on the lives of ordinary Americans.

Th e special April screening was followed by a question-and-answer session that 
featured council members Adam Taub and Ian Lyngklip. Th is documentary was a 
poignant reminder of the special responsibility we have as consumer advocates to 
protect and maintain the rights of consumers in the face of fi nancial industry power 
that is bolstered by government’s willingness to legislate away consumers’ rights. 

Th e fi lm was only one element of what has been a very busy and productive year 
for our section. On another front, we have had to fi ght a battle concerning mortgage 
foreclosures. It comes as no surprise that nationwide we are faced with soaring fore-
closure rates. It is also no surprise that Michigan is one of the states with the highest 
foreclosure rates. Th ese high foreclosure rates are the result of predatory mortgage 
lending. Most sub-prime lenders who engage in these predatory mortgage lending 
practices are allowed to thrive in Michigan because of Michigan’s weak anti-predatory 
mortgage lending law. Consequently, mortgage brokers and lenders must be held 
accountable. When Michigan legislators recently introduced and held hearings on 
appraisal fraud bills (Senate Bills 342, 343, and 356), our section was there to make 
it clear that these bills are nothing more than symbolic gestures that allow legislators 
to appear that they are protecting the rights of Michigan’s consumers, when in fact 
they have done nothing. On behalf of the section, council member Michael O. Nelson 
presented testimony before a Senate committee. He made it clear that these bills do 
not address the real problem of predatory mortgage lending. Unfortunately, because 
of the high foreclosure rates, Michigan’s low-income homeowners are also vulnerable 
to other predators such as foreclosure rescue scams. 

Our section continues to meet its challenge to restore and maintain consumer 
protection in Michigan. In February 2007, the council assisted in the creation of 
an ad hoc coalition named the Campaign to Protect Michigan’s Consumers. Th is 
coalition includes statewide community organizations such as the AARP, ACORN, 
International Union, UAW, Michigan Advocacy Project, Michigan State AFL-CIO, 
and Michigan League for Human Services. Th e mission of the Campaign is to seek 
vigorous consumer protection through legislation and education. To that end, the 
council members and the Campaign to Protect Michigan’s Consumers have been 
working with Representative Jones, the sponsor of the Michigan Consumer Protec-
tion Act (MCPA) bill (HB 4217), in his eff ort to fi x the MCPA. A bill to restore the 
MCPA is even more critical today in light of the recent Michigan Supreme Court 
decision in Liss v Lewiston-Richards that eff ectively eviscerated the MCPA. In Liss, the 
Supreme Court held that the Michigan Consumer Protection Act exempts licensed 
and regulated businesses from the Act and prevents consumers from using the Act in 
lawsuits against residential builders, home improvement companies, and other regu-
lated businesses. Our section and the Campaign have vowed to urge the legislature 
to reverse the eff ect of this court decision.
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History of the
 MCPA Exemption Section

As originally passed, the MCPA exemption section, MCL 
445.904(1)(a), read in pertinent part, as follows:

(1) Th is act does not apply to . . . the following: 
 (a) A transaction or conduct specifi cally autho-
rized under laws administered by a regulatory board 
or offi  cer acting under statutory authority of this state 
or the United States. . . .(emphasis added).

Th is exemption section was designed to be very narrow. 
Its purpose was to protect businesses from liability under the 
MCPA when they engaged in conduct that was “specifi cally 
authorized” by law. For example, the Motor Vehicle Service 
and Repair Act9 (MVSRA) authorizes a repair facility to charge 
10 percent or $10 over a written estimate without getting the 
permission of the customer.10 Th at conduct could constitute a 
violation of several sections of the MCPA.11 Th us, under MCL 
445.904(1)(a), a repair facility that does what is specifi cally 
authorized under the MVSRA is exempt from MCPA liability 
for that transaction or conduct.

Th is exemption section has been the subject of substantial 
and confusing litigation. Th e Supreme Court, in Attorney 
General v Diamond Mortgage Co,12 interpreted the “specifi cally 
authorized” language narrowly in a manner consistent with 
the act’s remedial purpose. Under Diamond, a transaction 
or conduct is only exempt from the MCPA if that particular 
transaction or conduct is “specifi cally authorized” by law. Here 
is the Court’s analysis:

We agree with the plaintiff  that Diamond’s real estate 
broker’s license does not exempt it from the Michigan 
Consumer Protection Act. While the license generally 

authorizes Diamond to engage in the activities of a real 
estate broker, it does not specifi cally au thorize the con-
duct that plaintiff  alleges is violative of the Michigan 
Consumer Protection Act, nor transac tions that result 
from that conduct. In so concluding, we disagree that 
the exemption of §4(1) becomes meaning less. While 
defendants are correct in stating that no statute or 
regulatory agency specifi cally authorizes misrepre-
sentations or false promises, the exemption will nev-
ertheless apply where a party seeks to attach such 
labels to “[a] transaction or conduct specifi cally 
authorized under laws administered by a regulatory 
board or offi  cer acting under statutory authority of 
this state or the United States.” (emphasis added)13

Despite its inferior status, a later court of appeals case—
Kekel v Allstate Ins Co14—appeared to make a holding directly 
contrary to Diamond.15 Under Kekel’s holding, virtually any 
regulated business could avoid MCPA liability. Th e Kekel 
court accomplished this by simply deleting the statutory words 
“specifi cally authorized” and substituting “subject to regulatory 
control”16—a brazen act of judicial legislating. 

It seemed that the confusion created by Kekel was cleared 
up when the court of appeals rendered its decision in Smith v 
Globe Life Insurance Co.17 Like Kekel, Smith involved a suit by 
an individual against an insurance company. Th is panel sided 
with the Diamond interpretation of “specifi cally authorized” 
and held that the Kekel court was clearly in error when it held 
that individual actions could not be brought against insurance 
companies.18 Unfortunately, the court of appeals’ decision in 
Smith was reversed by the Supreme Court.19 

Liss v Lewiston-Richards, Inc
Continued from page 1

Th e work of the consumer advocate is never ending. As 
long as the fi nancial industry makes its profi ts from the poor, 
we will be needed to protect consumer rights. Our section 
will therefore continue to seek vigorous consumer protection 
in Michigan through legislation, education, and making our 
voice heard in litigation as friends of the court. To prepare 
our members for the battles ahead, there will be a workshop 
at the section’s annual meeting (Th ursday, September 27, 
2007, 2 - 4 p.m.) on the “Nuts and Bolts of Litigating a Preda-
tory Mortgage Lending Case.” We will also present Senator 
Carl Levin, a longtime advocate for consumer rights, with 
the Frank J. Kelley Consumer Advocacy Award to honor his 

commitment to consumer protection—evident most recently 
when he took the credit card industry to task for unfair and 
abusive practices. 

It has been a great pleasure to serve as the chair of the 
section this year, and to have the honor and privilege of work-
ing with such extremely committed and passionate consumer 
advocates. Th ank you.

Lorray S.C. Brown
Chair, Consumer Law Section

Continued on next page
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Th e Supreme Court in Smith dealt a major blow to the MCPA 
with its interpretation of “specifi cally authorized.” Under Smith’s 
interpretation, the inquiry is not whether the defendant’s alleged 
transaction or conduct is “specifi cally authorized” by law, but 
whether the general transaction of defendant’s business is specifi -
cally authorized. Without explanation, the Court stated:

Contrary to the “common-sense reading” of this pro-
vision by the court of appeals, we conclude that the 
relevant inquiry is not whether the specifi c miscon-
duct alleged by the plaintiff s is “specifi cally autho-
rized.” Rather, it is whether the general transaction is 
specifi cally authorized by law, regardless of whether 
the specifi c misconduct alleged is prohibited.20 

Applying the Smith analysis, if the general transaction is spe-
cifi cally authorized by statute, e.g., selling credit life insurance, 
then even if the defendant has engaged in unfair or deceptive 
trade practices in selling the credit life insurance, the transaction 
is exempt from MCPA liability. 

Th e question left by Smith was what types of businesses 
would be entitled to its blanket exemption from MCPA li-
ability. Th is issue was left open by a footnote in the majority 
opinion responding to Justice Cavanagh’s concurrence.21 Justice 
Cavanagh had argued that under the majority’s interpretation, 
every regulated activity would be exempt and that the major-
ity had, in eff ect, adopted the Kekel approach.22 Th e majority 
responded as follows:

We need not reach or otherwise address consumer 
transactions that are not before us because it is clear 
in this case that the sale of credit life insurance is “spe-
cifi cally authorized” under the Credit Insurance Act, 
which is administered by the insurance commissioner 
. . . . Th us, it is clear that, contrary to the position 
of the concurrence, insurance companies are not “like 
most businesses.” 460 Mich at 466, fn 12 (emphasis 
by the Court) (citations omitted).

For consumer advocates, this footnote was the only ray 
of hope for the possible resuscitation of the MCPA. Liss was 
intended to make sure that any such hopes were dashed.

The Liss Clarifi cation
From the start, the Liss majority makes it clear that residen-

tial builders are exempt from the MCPA, and therefore, that 
Smith is to be broadly interpreted rather than limited to heavily 
regulated businesses such as the insurance industry.

We hold that under MCL 445.904(1)(a), residential 
home builders are exempt from the MCPA because 
the general transaction of residential home building, 

including contracting to perform such transaction, 
is “specifi cally authorized” by the Michigan Occupa-
tional Code (MOC), MCL 339.101 et seq. Th erefore, 
we overrule any holding to the contrary in Forton and 
Hartman.23

Th e Court goes on to “clarify” the Smith test as follows:

Applying the Smith test, the relevant inquiry “is 
whether the general transaction is specifi cally autho-
rized by law, regardless of whether the specifi c miscon-
duct alleged is prohibited.” Th is Court has not con-
strued the meaning of “specifi cally authorized” under 
the MCPA. “Specifi c” means “having a special appli-
cation, bearing, or reference; explicit or defi nite.” “Au-
thorize” means “to give authority or formal permission 
for; sanction.” Th us, the exception requires a general 
transaction that is “explicitly sanctioned.”24

Th e Court then applies this test to residential builders:

In this case, the general conduct at issue is residential 
home building. Residential home builders are licensed 
under the MOC and are regulated by the Residen-
tial Builders’ and Maintenance and Alteration Con-
tractors’ Board, which oversees licensing and handles 
complaints fi led against residential builders. More-
over, there is a set of administrative rules promulgated 
to regulate the licensing procedure. Furthermore, the 
general transaction at issue in this case, contracting to 
build a residential home, is “specifi cally authorized” 
by law. A residential home builder, by statutory defi -
nition, is one who engages in construction activities 
“for a fi xed sum, price, fee, percentage, valuable con-
sideration, or other compensation . . . .” Th erefore, a 
residential home builder is “specifi cally authorized” to 
contract to build homes.25 

Given the Liss Court’s clarifi cation of Smith, whenever the 
general transaction of any business is “explicitly sanctioned” 
by law, that business is exempt from the MCPA. Clearly, any 
business subject to the Michigan Occupational Code would 
appear to be exempt. Most businesses are regulated to some 
extent. Th erefore, the opportunity for consumers to utilize the 
protections of the MCPA has become extremely limited. Th is 
is the result produced by Liss even though many of the most 
pernicious consumer frauds involve regulated businesses.26 If 
the MCPA is not totally dead, it is living on life support with 
the plug of its resuscitator about to be pulled. Th e question is 
what can be done to remedy the problem.

Liss v Lewiston-Richards, Inc
Continued from page 3
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Fixing What the Supreme Court 
has Done to the MCPA

Th is author has already addressed the issue of how to fi x 
the MCPA in a previous article.27 Th e best method of fi xing 
the MCPA advocated in that article and reaffi  rmed here is to 
simply delete the exemption section—MCL 445.904(1)(a).  
Th e current problem results from Smith’s and now Liss’s “mis-
interpretation” of the “specifi cally authorized” language in 
that exemption section. In successfully countering the Court’s 
willingness to do mischief to the act by broadly interpreting 
the exemption section, those words subject to misinterpretation 
should be deleted. Trying to tinker with the act by adding new 
words would only give the Court additional language to play 
with. Th e elimination of MCL 445.904(1)(a) would make it 
clear to this and future courts that no regulated industry can 
escape MCPA liability without a specifi c exemption.28 

Th e downside to this approach is small. Th is would apply in 
those few circumstances for which the exemption was actually 
designed—where there is potential MCPA liability regarding 
a transaction or conduct specifi cally authorized by law. After 
considerable thought, those of us who have worked with the 
MCPA have only come up with very few circumstances in which 
this could be a problem for a business.29 During the 30-year 
period that the MCPA has been in eff ect, no reported or even 
unpublished case has dealt with circumstances that could have 
fallen within the true intention of the “specifi cally authorized” 
exemption. Deleting that subsection, therefore, will restore 
the original potential of the MCPA in protecting consumers 
and honest businesses. Consumers will again be able to both 
individually utilize the remedies of the MCPA and act as private 
attorneys general protecting the general public. Honest business 
will prosper because any competitive advantage of using decep-
tive practice will be eliminated. All this can be accomplished 
with little risk of harming any business or providing a vehicle 
for future attacks on the statute. 
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Consumer Law and the Unauthorized Practice of Law

By Josh Ard

Consumer law attorneys may be quite useful in the fi ght 
against the unauthorized practice of law. Unauthorized practice 
of law is a major problem aff ecting both consumers and attor-
neys. Under current statutes, the primary weapon the State Bar 
has in combating the unauthorized practice of law is to obtain 
an injunction that forbids the perpetrator from doing exactly the 
same thing again. If that happens, the perpetrator is subject to 
contempt of court sanctions. It should come as no surprise that 
these remedies are much more eff ective against the little guy than 
large businesses that skirt the boundaries of the practice of law. 
Th e end result is that the State Bar of Michigan is limited in its 
ability to eff ectively address all of the unauthorized practice of 
law perpetrators, a fact that frustrates the State Bar and annoys 
many practicing attorneys. Consumer lawyers can help the rest 
of the Bar. It might even be a way of breathing life into the 
Consumer Protection Act, which is almost moribund. 

Th e stated purpose of the Bar in enforcing the unauthor-
ized practice of law is to protect consumers. It is true that many 
attorneys who complain that the Bar is not doing enough 
are more interested in protecting their own businesses than 
in protecting consumers, but the Board of Commissioners, 
who has to approve any litigation, realizes that attorneys are 
not the most sympathetic victims and concentrates litigation 
eff orts in cases in which palpable harm results to consumers 
of quasi-legal services. It is also true that businesses, especially 
small businesses, can be harmed by the unauthorized practice 
of law, but this happens much more rarely. Most businesses are 
sophisticated enough not to contract with unqualifi ed providers 
of legal services. Most businesses are able to protect themselves 
through contract remedies. Most businesses are not seeking 
legal services in the areas in which the unauthorized practice 
of law is most common—probate and elder law, family law, 
immigration, and criminal defense.

Most persons who hire people who engage in the unauthor-
ized practice of law are deceived into doing so. It hardly ever 
happens that someone has a sales pitch like the following: “I 
am not an attorney. I am not qualifi ed to do the work. Hire me 
anyway.” Sometimes the perpetrator of the unauthorized prac-
tice of law insinuates or even baldly states that he is a licensed 
attorney. It is rather easy to buy a “replacement” diploma for 
any law school to hang on one’s wall. In many immigrant com-
munities, perpetrators rely on misunderstandings. In most civil 
law systems, a person with a title similar to notary is actually a 
fairly high-powered attorney. For example, in Spanish-speak-
ing countries, un notario is an attorney with special expertise, 
especially in real estate matters. It is not surprising that many 
Hispanics are duped into thinking that a notary public can 
legally perform legal services for them. More often for English-

speaking victims, the perpetrator suggests that one need not be 
a licensed attorney to do the job. One of the selling points of 
the trust mill operations is that attorneys are overpriced and 
refuse to prepare trusts! In short, the standard modus operandi 
of the unauthorized practice of law is an unfair and deceptive 
act or practice.

It seems logical that a major weapon to combat the un-
authorized practice of law would be to use the state UDAP 
[unfair and deceptive acts and practices] statute. Ours is the 
Consumer Protection Act. MCL §§ 445.901 et seq. As readers 
of this newsletter know, our Consumer Protection Act is virtu-
ally dead. Almost a decade ago, the Michigan Supreme Court 
cut the heart out of the act. In Smith v Globe Life Insurance Co., 
460 Mich 446, 597 NW2d 28 (1999), the Court interpreted 
an exemption in MCL § 445.904 extremely expansively. Th e 
relevant part of the exemption says:

445.904 Exemptions; burden of proof. 
(1) Th is act does not apply to either of the following:

(a) A transaction or conduct specifi cally authorized 
under laws administered by a regulatory board or of-
fi cer acting under statutory authority of this state or 
the United States.

Virtually everybody agrees that the intent of the legislature 
was to exempt very narrow acts and practices authorized in 
regulations, such as the fact that an automotive repair shop 
may be off  by up to 10 percent in an estimate without having 
to alert the customer. Th e Court went well beyond this limited 
exemption:

Consistent with these rulings, we conclude here that, 
when the legislature said that transactions or conduct 
“specifi cally authorized” by law are exempt from the 
MCPA, it intended to include conduct the legality of 
which is in dispute. Contrary to the “common-sense 
reading” of this provision by the court of appeals, we 
conclude that the relevant inquiry is not whether the spe-
cifi c misconduct alleged by the plaintiff s is “specifi cally 
authorized.” Rather, it is whether the general transaction 
is specifi cally authorized by law, regardless of whether 
the specifi c misconduct alleged is prohibited.

Th e particular case involved a claim of unfair and deceptive acts 
and practices in the sale of credit life insurance. Since the company 
was authorized to sell credit life insurance, the court held that the 
act did not apply. Th e Michigan Supreme Court has not retreated 
from this analysis. In Liss v Lewiston-Richards, Inc., decided in June 
2007, the Court held that “residential home builders are exempt 
from the MCPA because the general transaction of residential 
home building, including contracting to perform such transac-
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tion, is ‘specifi cally authorized’ by the Michigan Occupational 
Code (MOC), MCL 339.101 et seq.”

Th us, it would appear that the Consumer Protection Act is 
virtually useless. How many legal businesses are not regulated? 
Th e unauthorized practice of law, however, might be an excep-
tion. A person would be extremely foolish to try to predict how 
our Supreme Court would interpret plain language, because the 
quote from Smith expressly states that they are not constrained 
by “common sense.” Nevertheless, it would seem to be very 
diffi  cult to hold that something can be both unauthorized 
and specifi cally authorized at the same time. Note also that in 
Smith, the Court claimed that it was adopting the reasoning of 
an earlier case, Diamond Mortgage, that the transaction had to 
be specifi cally authorized to fi t into the exemption. In that case, 
the Court noted that real estate brokers were not specifi cally 
authorized to write mortgages, so the exemption was inappli-
cable. Assuming the Court maintains this analysis, silence about 
authorization is not enough for the exemption. In other words, if 
the transaction is neither specifi cally authorized nor specifi cally 
banned, then the exemption should not be available. 

Only licensed attorneys are allowed to engage in the prac-
tice of law. 

600.916 Unauthorized practice of law. 

(1) A person shall not practice law or engage in the 
law business, shall not in any manner whatsoever lead 
others to believe that he or she is authorized to practice 
law or to engage in the law business, and shall not in 
any manner whatsoever represent or designate himself 
or herself as an attorney and counselor, attorney at law, 
or lawyer, unless the person is regularly licensed and 
authorized to practice law in this state. A person who 
violates this section is guilty of contempt of the Su-
preme Court and of the circuit court of the county in 
which the violation occurred, and upon conviction is 
punishable as provided by law. Th is section does not 
apply to a person who is duly licensed and authorized 
to practice law in another state while temporarily in 
this state and engaged in a particular matter.

Th at statute does not defi ne what the practice of law or the 
law business is, however. Th ere is no defi nition in any other 
statute or in a court rule. Th e only help is in case law. Th e major 
recent case is also from the Michigan Supreme Court, Dressel v 
Ameribank, 468 Mich 557, 664 NW2d 151 (2003). Th e Court 
was given an off er that it turned out it could refuse. A bank 
charged $300 as a document preparation fee in a mortgage. 
Th e plaintiff  argued that this was either a junk fee (because the 
document was presumably a deed and the bank did not really 
draft it) or the unauthorized practice of law (because the bank 
did draft the deed and legally could not). Th e Court opined 
that the bank could have drafted it and was perfectly justifi ed 
to do so, because preparing a deed does not necessarily involve 
the practice of law. Th e opinion stated, “We hold that a person 

engages in the practice of law when he counsels or assists another 
in matters that require the use of legal discretion and profound 
legal knowledge.” Because the Court found no evidence that 
the bank gave any legal advice, opined on the legality of the 
documents, or made any comments about the wisdom of sign-
ing them, and believed that the bank merely took standard 
forms and fi lled them out as the consumer requested, it held 
that there was no legal discretion or profound legal knowledge 
required for the task.

Th ere is little guidance from the court about what activi-
ties do require legal discretion and profound legal knowledge. 
Presumably, this would include representing parties in court, 
although I have actually heard the argument that landlord-
tenant cases are so simple that they don’t require the requisite 
legal discretion and profound legal knowledge. One hopes that 
courts would not agree if they ever had to rule on such an argu-
ment. Old case law includes many activities as the practice of 
law, such as drafting legal pleadings, preparing wills and trusts, 
and so forth.

A victory under the Consumer Protection Act would be 
much more valuable to a victim of the unauthorized practice 
of law than if the State Bar simply obtained an injunction. Re-
covery of actual losses is authorized, as is payment of attorney 
fees, under the act. I am unaware if any cases using this cause 
of action have gone to court. I have recovered payments for 
consumers who were defrauded by trust mills (organizations 
that give poor-quality cookie-cutter-type legal documents 
pushed by intense marketing arrangements, such as free-meal 
seminars) using strongly written letters mentioning the Con-
sumer Protection Act as one cause of action, pointing out that 
the exemption does not apply to them. I have not had to test 
this, because the perpetrators have decided to refund the money. 
Th at is probably a wise business decision—it makes sense to pay 
the small percentage of victims who seek qualifi ed legal help in 
exchange for keeping these cases out of public scrutiny. Enough 
money is made out of the 98 percent + of victims who do not 
seek qualifi ed legal assistance.

Th e act may authorize certain actions brought by business 
harmed by unfair competition. Consider the actual language:

445.911 Action by person for declaratory judg-
ment, injunction, or actual damages; class action 
by person for actual damages; order; hearing; re-
ceiver; sequestration of assets; cost of notice; limi-
tations. 
 (1) Whether or not he seeks damages or has an ad-
equate remedy at law, a person may bring an action to 
do either or both of the following:

(a) Obtain a declaratory judgment that a method, act, 
or practice is unlawful under section 3.

(b) Enjoin in accordance with the principles of equity 

Continued on next page
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a person who is engaging or is about to engage in a 
method, act, or practice which is unlawful under sec-
tion 3.

(2) Except in a class action, a person who suff ers loss 
as a result of a violation of this act may bring an ac-
tion to recover actual damages or $250.00, whichever 
is greater, together with reasonable attorneys’ fees.

(3) A person who suff ers loss as a result of a viola-
tion of this act may bring a class action on behalf of 
persons residing or injured in this state for the actual 
damages caused by any of the following:

(a) A method, act, or practice in trade or commerce 
defi ned as unlawful under section 3.

(b) A method, act, or practice in trade or commerce 
declared to be unlawful under section 3(1) by a fi nal 
judgment of the circuit court or an appellate court of 
this state which is either reported offi  cially or made 
available for public dissemination pursuant to section 
9 by the attorney general not less than 30 days before 
the method, act, or practice on which the action is 
based occurs.

(c) A method, act, or practice in trade or commerce 
declared by a circuit court of appeals or the Supreme 
Court of the United States to be an unfair or deceptive 
act or practice within the meaning of section 5(a)(1) of 
the federal trade commission act, 15 U.S.C. 45(a)(1), 
in a decision which affi  rms or directs the affi  rmance 
of a cease and desist order issued by the Federal Trade 
Commission if the order is fi nal within the meaning 
of section 5(g) of the Federal Trade Commission Act, 
15 U.S.C. 45(g), and which is offi  cially reported not 
less than 30 days before the method, act, or practice 
on which the action is based occurs. For purposes of 
this subdivision, a method, act, or practice shall not 
be deemed to be unfair or deceptive within the mean-
ing of section 5(a)(1) of the Federal Trade Commis-

sion Act solely because the method, act, or practice is 
made unlawful by another federal statute that refers 
to or incorporates section 5(a)(1) of the Federal Trade 
Commission Act.

(4) On motion of a person and without bond in an 
action brought under subsection (3), the court may 
make an appropriate order: to reimburse persons who 
have suff ered damages; to carry out a transaction in 
accordance with the aggrieved persons’ reasonable ex-
pectations; to strike or limit the application of uncon-
scionable clauses of contracts to avoid an unconscio-
nable result; or to grant other appropriate relief. Th e 
court after a hearing may appoint a receiver or order 
sequestration of the defendant’s assets if it appears to 
the satisfaction of the court that the defendant threat-
ens or is about to remove, conceal, or dispose of his 
assets to the detriment of members of the class.

Section (1) does not require any loss. Other sections do not 
specify whether loss of business to unfair competitors is a loss 
that can be compensated under the act. If attorneys harmed by 
the unauthorized practice of law are possible clients, then there 
are many more opportunities for consumer law attorneys, who 
could take their friend and neighbor down the street.

One of the most important projects of the Consumer Law 
Section council is to revive the Consumer Protection Act, a goal 
that various other bodies, such as the Governor’s Task Force on 
Elder Abuse, endorsed. A functioning Consumer Protection Act 
would certainly help in fi ghting the unfair and deceptive acts 
and practices involved in the marketing of the unauthorized 
practice of law. It would be especially helpful if legislative action 
clarifi ed the possibility that the act can be used by businesses 
to remedy the eff ects of unfair competition. Even without any 
legislative action, however, the Consumer Protection Act is 
a weapon that should not be ignored in the fi ght against the 
unauthorized practice of law.

Consumer Law and the Unauthorized . . .
Continued from page 7
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Foreclosure rates in Michigan have reached all-time highs. 
Michigan, as of May 2007, was eighth in the number of fore-
closures nationally, behind more populous states including 
California and Florida.1 Th e number of Michigan foreclosures 
increased by 86.75 percent from May 2006 to May 2007. Ad-
ditionally, the foreclosure rate has been caused in large part by 
the failure of subprime lending. Th e Center for Responsible 
Lending indicates that nearly one in fi ve subprime loans will 
end in foreclosure,2 causing a net loss of homeownership.3 Th is 
epidemic does not just aff ect those who lose their homes and 
face homelessness, but also our communities due to the costs 
of homelessness, vacant houses, lost taxes, and general instabil-
ity. However, while the foreclosure rate has become a crisis of 
staggering proportions, the state of Michigan is failing to take 
appropriate action to deal with the situation.

The Predatory Mortgage Lending Problem
A signifi cant piece of the foreclosure problem are practices 

often referred to as “predatory lending,” which are prevalent in 
the subprime market. While not a legal term, these predatory 
practices often include excessive fees, excessive interest rates, the 
inclusion of single premium credit insurance, lending without 
regard to the ability to repay, loan fl ipping, engaging in fraud 
and deception, prepayment penalties, and balloon payments.4 
Th e Center for Responsible Lending adds to this list yield spread 
premiums (where the lender gives the mortgage broker a pay-
ment for increasing the interest rate that the homeowner pays) 
and binding arbitration clauses whereby the homeowner loses 
his or her right to fi le a lawsuit in a court with a jury.5 

In the real world, predatory lending looks something like 
this: an adjustable rate mortgage to a homeowner on a fi xed 
income that, after an initial teaser rate, explodes to rates well 
over 12-15 percent with a corresponding payment increase of 
several hundred dollars per month; lenders paying mortgage 
brokers “yield spread premiums” for selling homeowners higher 
interest rates that are rarely if ever disclosed to the homeowner; 
and loans with prepayment penalties and balloon payments. 
Th ese loans are often sold by “bait and switch” tactics where 
mortgage brokers and lenders promise homeowners aff ordable 
monthly payments and lower interest rates but then bury the 
real terms in the inch-thick pile of documents in closing. 

While  research shows that these predatory lending practices 
are contributing to the high rate of foreclosures and the net loss 
of homeownership, it also indicates that strong state laws are 
eff ective at preventing predatory lending and the loss of homes.6 

Benefi ts of state regulation include reducing the costs of sub-
prime mortgages such as upfront fees and interest rates. Eff ective 
state laws regulate the entire range of mortgage loan products, 
restrict prepayment penalties, and broadly defi ne points and fees 
to include prepayment penalties and yield spread premiums.7 
Moreover, studies of those states that regulate predatory lend-
ing indicate that the regulations have produced no signifi cant 
reduction in the access to credit for homeowners.

Michigan’s Response to Predatory Lending
In 2002, Michigan enacted the Michigan Consumer 

Mortgage Protection Act.8 Th e Act purports to address the is-
sues of predatory lending, but has failed to adequately protect 
homeowners. 

Th e scope of the law is inadequate. While the Act applies 
to residential refi nance loans, it does not include other loan 
products such as home equity lines of credit and reverse mort-
gages or to the mortgage foreclosure rescue schemes that have 
developed recently. It does attempt to limit some predatory 
terms in the mortgage products that it does regulate, including 
limiting some balloon notes, eliminating single premium credit 
insurance fi nancing, and limiting “deceptive acts.”

However, the Act fails utterly in its enforcement. Hom-
eowners have no private right of action to enforce the require-
ments of the Act; its enforcement is left entirely to the Michigan 
Offi  ce of Financial and Insurance Services, the Michigan attor-
ney general, and local prosecutors. Consequently, actions under 
the Act have been rare if any have been prosecuted at all.

Unfortunately, the only practical eff ect of this law has been 
to preempt local eff orts, such as in Detroit, to pass meaningful 
regulation of predatory mortgage lending. Meanwhile, advo-
cates report an increase in predatory practices, especially the 
“bait and switch” and “exotic” mortgage products that are not 
appropriate for most homeowners.

Predatory Lending Reform in Other States
By contrast, other states have been far more proactive 

in addressing the issues of predatory lending. In 2006, Ohio 
enacted sweeping reforms to combat predatory lending. Other 
states have followed Ohio’s lead and have also passed compre-
hensive reforms. 

Predatory Mortgage Lending: 

Time for Michigan to Act
By Karen Merrill Tjapkes

Continued on next page
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Th e amendments and additions to Ohio law were passed 
as a package in Ohio Senate Bill 185, taking eff ect on January 
1, 2007.9 One of the most important set of revisions concerns 
the Mortgage Broker Registration Act.10 S.B. 185 imposes af-
fi rmative duties on the mortgage broker to ensure that a loan 
is suitable for the homeowner. Th e new duty includes a duty 
to act with good faith and fair dealing; to act with reasonable 
skill, care, and diligence; and to make “reasonable eff orts” in 
securing a loan with “rates, charges and repayment terms that 
are advantageous to the borrower.”11 Th e importance of this 
suitability requirement is clear—it requires mortgage brokers 
to provide mortgage loans that make sense for the homeowner’s 
circumstances, not what will provide the mortgage broker with 
the highest commission. Mortgage brokers who violate their 
duty under this section can be liable for damages, including 
punitive damages and attorneys’ fees.12

S.B. 185 imposes additional requirements during the ap-
plication process, including that the good faith estimates must 
include a good faith estimate of the brokerage fee and that the 
homeowner must be warned if the loan exceeds 90 percent of the 
property value.13 In order to address “bait and switch” tactics, a 
mortgage broker must now re-disclose material changes in the 
loan terms, such as a change from a fi xed rate to an adjustable 
rate, at least 24 hours before the close of the loan instead of 
waiting until the closing.14

Other states have followed Ohio’s lead. For example, 
Minnesota recently passed legislation that will also address 
mortgage lending.15 Th e legislation includes provisions that 
require verifi cation of the homeowner’s ability to pay, including 
at the fully indexed rate on adjustable rate mortgages; require 
that brokers act in the best interest and in good faith towards 
borrowers; and require that the mortgage loan provide a net 
tangible benefi t to the homeowner and a fi ve percent cap on 
points and fees, including the yield spread premium. Th e leg-
islation has a private right of action and provides homeowners 
remedies including actual damages, statutory damages, costs, 
and attorneys fees.

Conclusion
Michigan is a leader in the number of foreclosures, but 

is losing at protecting its homeowners. Michigan’s attempt to 
reform mortgage lending in 2002 failed to actually introduce 

Predatory Mortgage Lending . . .
Continued from page 9

real reform and failed to give homeowners the right to enforce 
the law. Michigan cannot aff ord more homeless families and 
vacant houses. It is time to follow the lead of Ohio and Min-
nesota and enact meaningful regulation.
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Introduction
Over the better part of the last decade, Michigan con-

sumers have seen their legal protections erode.1 Although the 
legislature has played its part, much of this erosion has been 
the result of appellate court decisions. If this trend continues, 
consumers can do little more than stand back and watch their 
rights circle the drain. Several of these cases have decreased the 
potential liability of automobile dealers at the expense of car 
buyers.2 Th e court of appeals in Davis v LaFontaine Motors, Inc3 
is an example of such a case and may have added the fi nal nail 
to that coffi  n. Davis is replete with problems. Th is article will 
examine Davis in terms of its impact on the ability of new car 
buyers to pursue remedies for breaches of implied warranties,4 
to revoke acceptance to defective vehicles,5 and to obtain redress 
for breaches of express warranties.6

The Case
Th e plaintiff s in Davis purchased a new 2001 Daewoo 

from defendant dealer, an authorized Daewoo dealer, executing 
a retail installment purchase agreement. After plaintiff s took 
possession, they had some minor warranty repairs performed 
by defendant. Subsequently, in September of 2001, defendant 
cancelled its sales and service agreement with Daewoo. When 
plaintiff s next took the car to defendant for warranty repair, they 

were informed that defendant was no longer doing Daewoo 
warranty work and were referred to another Daewoo dealer. 
In March 2002, when plaintiff s sought warranty repairs from 
the second Daewoo dealer, they were told that Daewoo had 
declared bankruptcy and they would have to pay for any further 
repairs on their vehicle.7

Plaintiff s brought suit against defendant and the assignee of 
their purchase agreement under the Uniform Commercial Code 
(UCC)8 seeking to revoke acceptance of the vehicle as well as 
remedies for breaches of express and implied warranties. Th ey 
also made claims for violations of the Magnuson-Moss War-
ranty Act,9 the Michigan Consumer Protection Act (MCPA),10 
and the Motor Vehicle Service and Repair Act.11 Relying on 
disclaimers in its purchase agreement, the dealer moved for sum-
mary disposition. Plaintiff s countered, claiming the disclaimer 
was defective, defendants could not disclaim express warranties, 
and the disclaimer had no eff ect on a buyer’s right to revoke 
acceptance.12 Without a written opinion, the trial court denied 
defendant’s motion except with regard to plaintiff s’ claims un-
der the MCPA and held that defendant was liable under the 
manufacturer’s warranty.13 Th e appeal followed.

New Car Buyers Lose Their Right to Revoke Acceptance or 
Pursue Remedies for Breach of Warranty
By Gary M. Victor

Continued on next page
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The Purchase Order Disclaimer
Automobile dealers, as is the case with most merchants, 

have done their best to limit their liability. With each decision 
favoring their business, dealers have modifi ed their contracts to 
incorporate any new advantageous language. Th e language in 
Davis, if not universal with Michigan dealers at the moment, 
is likely to become a model for future dealer contracts. 

Th e fi rst page of the vehicle purchase order contained the 
following language under the heading “IMPORTANT BUYER 
INFORMATION”:

1. Any warranties from a Manufacturer or supplier, 
including warranties on any Dealer-installed Non-
Manufacturer accessories, are theirs, not Dealer’s, 
and only such Manufacturer or other supplier will 
be liable for performance under those warranties. All 
goods, services and Vehicles sold by Dealer are sold 
“AS IS” unless Dealer furnished Buyer with a separate 
written warranty or service contract or the used car 
sticker on the window on the vehicle indicates other-
wise. (SEE PARAGRAPH 10 ON REVERSE SIDE). 
Th is disclaimer in no way aff ects the Manufacturer’s 
Vehicle warranty.14

Paragraph 10 on the back of the page was entitled “WARRAN-
TY DISCLAIMER,” printed in all capital letters, and provided:

A. IN THE EVENT THE VEHICLE IS EITHER 
A NEW VEHICLE OR A USED VEHICLE STILL 
SUBJECT TO A MANUFACTURER’S WAR-
RANTY, DEALER EXPRESSLY DISCLAIMS 
ALL WARRANTIES, EXPRESS AND IMPLIED 
(INCLUDING ANY IMPLIED WARRANTY OF 
MERCHANTABILITY OR FITNESS FOR A PAR-
TICULAR PURPOSE) ON THE VEHICLE. FUR-
THER, DEALER NEITHER MAKES NOR AU-
THORIZES ANY OTHER PERSON TO MAKE 
ON DEALER’S BEHALF, ANY WARRANTY IN 
CONJUNCTION WITH THE SALE OF THE VE-
HICLE. AS TO ANY MANUFACTURER’S WAR-
RANTY EXTENDED TO BUYER BY MANUFAC-
TURER, DEALER SPECIFICALLY DISCLAIMS 
ANY LIABILITY THEREUNDER, SUCH MAN-
UFACTURER’S WARRANTY BEING BETWEEN 
BUYER AND MANUFACTURER ONLY.15

The Court’s Analysis
Implied Warranties

Given the judicial atmosphere in Michigan, it is hard to 
pick too big a bone with the court’s analysis on the implied 

New Car Buyers . . .
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warranty issue. Th e UCC allows both the implied warranty 
of merchantability16 and the implied warranty of fi tness for 
a particular purpose17 to be disclaimed, provided that the 
disclaimer is conspicuous.18 Additionally, the UCC provides 
that all implied warranties are disclaimed in an “AS IS” sale.19 
It could be argued that the Paragraph 10 disclaimer language is 
not conspicuous because it is on the reverse side of the purchase 
agreement. It could also be argued that any such disclaimer in 
a vehicle purchase agreement is either inconspicuous20 or un-
conscionable.21 However, it is inconceivable that such positions 
will be adopted in Michigan anytime soon. Even if Paragraph 
10 could be struck down, there is still the problem with the “AS 
IS” language on the front of the purchase agreement. 

Th e use of “AS IS” language in a new vehicle sale is even 
more insidious than the usual warranty disclaimer. Th ese two 
little words dispose of both the warranty of merchantability 
and warranty of fi tness for a particular purpose. Moreover, 
the UCC contains no requirement that the “AS IS” language 
be conspicuous22 or even in writing.23 Th erefore, a merchant 
can accomplish with two two-letter words that which would 
otherwise take a full, conspicuous paragraph. What is perhaps 
the most signifi cant holding in Davis rests on the use of the 
“AS IS” language to eliminate a Michigan car buyer’s right to 
revoke acceptance.

Revocation of Acceptance

Th e UCC allows buyers to revoke their acceptance of goods 
that have non-conformities24 that substantially impair the value 
of the goods to the buyer.25 Th e Michigan Supreme Court has 
recognized a new car buyer’s right to revoke acceptance provided 
the buyer can show the defect “has a special devaluing eff ect on 
him and that the buyer’s assessment of it is factually correct.”26 
Under the Michigan law, revocation of acceptance is available 
against the dealer but not the manufacturer.27 Hence, if a new 
car buyer loses his right to revoke against the dealer, he loses the 
right altogether. Th is elimination of the buyer’s right to revoke 
is exactly what Davis has accomplished.

Under the view of the Davis court, whenever a new car is 
purchased under a contract containing the magic “AS IS” words 
and the dealer does not furnish a separate written warranty or 
service contract, the right to revoke against the dealer is lost. 
As stated by the court:

. . . [W]e hold that, for the purposes of revocation un-
der MCL 440.2608, nonconformity is a failure of the 
goods sold to conform to legitimate expectations aris-
ing from the contract. In this contract, it was plainly 
agreed that “All goods, services and Vehicles sold by 
Dealer are sold ‘AS IS’ unless Dealer furnished Buyer 



August 2007

13

with a separate written warranty or service contract 
or the used car sticker on the window on the vehicle 
indicates otherwise.” Because plaintiff s purchased the 
vehicle “as is,” the vehicle, even with the alleged de-
fects, conforms to the contract and therefore neces-
sarily conforms to the parties’ legitimate contractual 
expectations. Plaintiff s got the vehicle for which they 
bargained; there was no nonconformity.28

If not currently the case, it is reasonable to expect most, 
if not all, new car dealers will put “AS IS” language in their 
purchase agreements. New car buyers will then lose any con-
tractual right to revoke acceptance no matter what defects the 
vehicle may have. Future car buyers may still have some rights 
against vehicle manufacturers under Michigan’s Lemon Law,29 
which under circumstances considerably more restrictive than 
revocation under the UCC may allow the buyer a refund or 
replacement vehicle.30 Consumers like the plaintiff s in Davis, 
however, are left with no remedy whatsoever when a manufac-
turer goes bankrupt. In essence, Davis permits dealers to sell 
defective cars with relative contractual immunity. Whatever 
merit the Davis court’s analysis may contain on the revocation 
of acceptance issue, its analysis on express warranties is at best 
perfunctory and at worst dangerous.

Express Warranties

Express warranties are endemic in sales contracts. Th ey 
are easy to create and hard to eliminate. Any statement of fact 
or promise,31 any description,32 and any sample or model33 
that becomes part of the basis of the bargain creates an express 
warranty. Also, it is not necessary for a seller to use words such 
as “warranty” or even have the intention to make a warranty.34 
It is hard to see how one could sell anything without making 
statements of fact or promises or without describing the goods 
in any way. “Buy my goods, please—I can’t tell you what they 
are or what they will do.” Th e possibility that the dealer in Davis, 
or any other car dealer for that matter, could sell a new vehicle 
without making a signifi cant number of express warranties is 
infi nitesimal. 

Express warranties are also diffi  cult to eliminate. Th ere 
is no method of disclaiming them, as is the case with the 
implied warranties of merchantability and fi tness for a par-
ticular purpose,35 and “AS IS” sales do not apply to them.36 
Even though express warranties cannot be readily disclaimed, 
it has not stopped sellers from using language that purports 
to disclaim both express and implied warranties such as the 
language in the Davis contract quoted above. In an attempt 
to remove potential confusion where a seller, through words 
or conduct, makes express warranties while at the same time 
using language that would disclaim those warranties, the UCC 
has established a rule of construction.

MCL §440.2316(1) provides:

Words or conduct relevant to the creation of an ex-
press warranty and words or conduct tending to ne-
gate or limit warranty shall be construed wherever 
reasonable as consistent with each other, but subject 
to the provisions of this article on parol or extrinsic 
evidence. . . negation or limitation is inoperative to 
the extent that such construction is unreasonable.37

Clearly, since the dealer must have made some express 
warranties during the sale in Davis, an analysis relying alone 
on the contractual language disclaiming express warranties is 
erroneous. Th is appears to be what happened in Davis.

Plaintiff s in Davis alleged that the dealer created an express 
warranty by representing that the sale included a manufacturer’s 
warranty.38 Relying on the purchase agreement disclaimer lan-
guage, the court disposed of this issue as follows:

Nowhere in the vehicle purchase order does LaFontaine 
make any express warranty. Rather, the vehicle purchase 
order recognizes the manufacturer’s warranty and then 
clearly disclaims any such warranty. Because LaFontaine 
did not make an express warranty of its own, the trial 
court erred in denying summary disposition on plaintiff s’ 
claim that defendants breached an express warranty.39

Without knowing what statements of fact, promises, or 
descriptions the dealer may have made regarding warranty 
work on the buyer’s new vehicle, there was no way of knowing 
what express warranties, if any, were made by the dealer. Th ere-
fore, the court’s reliance on the disclaimer language alone was 
improper. Th e Davis analysis dangerously leaves the incorrect 
impression that express warranties can be disclaimed merely by 
using disclaimer language. Th is misstep by the Davis court is 
magnifi ed by the fact that there were several other more reason-
able legal paths leading to the same result. 

Under one approach, the court could have acknowledged 
that the purchase order language negating express warran-
ties might be inoperative under MCL §440.2316(1) quoted 
above. It could then simply have stated that even if the dealer 
made an “affi  rmation of fact” indicating the car came with a 
manufacturer’s warranty thereby creating an express warranty, 
the representation was in fact true. Since the car did come with 
a manufacturer’s warranty, the dealer’s express warranty to that 
eff ect, if made, could not be the basis for a breach of express 
warranty claim. A single case from another jurisdiction notwith-
standing,40 an express warranty that a new vehicle comes with a 
manufacturer’s warranty would not ordinarily obligate the dealer 
to perform warranty repairs in the event of the manufacturer’s 
subsequent bankruptcy. 

Continued on next page
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A second approach would involve reliance on the purchase 
agreement’s merger clause in conjunction with the express war-
ranty disclaimer. Virtually all new car dealer contracts contain 
an integration or merger clause. A typical merger clause states 
that the written contract is the fi nal understanding of the par-
ties and that all prior agreements are superseded by the written 
contact. MCL §440.2316(1) makes the negation of express 
warranty disclaimer language subject to the UCC parol evidence 
rule.41 Under the parol evidence rule, prior or contemporane-
ous agreements are not admissible for the purpose of varying 
or contradicting a fi nal written contract.42 

Th e Davis court could have reasoned that even if the dealer’s 
statement that the car came with a manufacturer’s warranty 
could constitute an express warranty, the statement was inad-
missible under the parol evidence rule. Th e Michigan Supreme 
Court had taken the relatively extreme position that “[r]eliance 
on pre-contractual representations is unreasonable as a mat-
ter of law when the contract contains an integration clause.43 
Th us, an analysis relying on the merger clause in conjunction 
with the express warranty disclaimer would prevail as a matter 
of law even if the dealer had stated that the car came with a 
manufacturer’s warranty.44

Summary
As stated by the New Jersey Court in Zabriskie Chevrolet, 

Inc v Smith:45 
For a majority of people, the purchase of a new car 
is a major investment, rationalized by the peace of 
mind that fl ows from its dependability and safety. 
Once their faith is shaken, the vehicle loses not only 
its real value in their eyes, but becomes an instrument 
whose integrity is substantially impaired and whose 
operation is fraught with apprehension.46

After the court of appeals decision in Davis v LaFontaine,47 
consumers whose faith has been shaken as a result of defects in 
new vehicles will have little opportunity to cure their apprehen-
sion by seeking redress against the dealer. 

 Th e Davis court has made it clear that the unsophisti-
cated consumer of a new vehicle will be treated the same as a 
commercial buyer. Under Davis, by simply using the words “AS 
IS” in the sale of a new vehicle, the dealer will have eff ectively 
disclaimed the implied warranties of merchantability and fi tness 
for a particular purpose. Moreover, those little “AS IS” words 
will prevent the buyer from revoking acceptance no matter what 
defects there may be in the vehicle. In essence, Davis holds that 
by buying a new vehicle “AS IS,” the consumer is knowingly 
accepting the vehicle with all its defects whether discoverable 

or undiscoverable. Simply, a new vehicle buyer has nothing to 
complain about when buying in an “AS IS” sale whatever might 
later go wrong with the car.48

Th e Davis court compounded its harsh treatment of con-
sumers on the implied warranties and revocation of acceptance 
issues with an unnecessary, overbroad and apparently incorrect 
analysis on the issue of express warranties. Without acknowledg-
ing that the UCC provides that language disclaiming express 
warranties is inoperative when it confl icts with other words or 
conduct creating express warranties,49 the court relied on the 
express warranty disclaimer language in the purchase agreement 
to dispose of the buyers’ express warranty claim.50 

Th e court stated that the buyers alleged an express warranty 
based on the dealer’s representation that the car came with a 
manufacturer’s warranty. Th e court could have disposed of this 
argument easily with either of two lines of reasoning. One, on 
the basis that the representation was true when made; the other, 
on the basis that the representation would not be admissible 
under the parol evidence rule given the merger clause in the 
purchase agreement. Instead, it incorrectly left the dangerous 
impression that express warranties can be eff ectively disclaimed 
by language in the purchase agreement alone. 

Michigan’s downhill slide of consumer protections appears 
unstoppable. Davis is yet another case in that trend, further pro-
tecting automobile dealers at the expense of buying consumers. 
Perhaps the change of political winds may prove of some help. 
However, given the economic downturn in Michigan, protect-
ing business rather than consumer appears to be in the forefront 
of the minds of both the courts and legislature. Unfortunately, 
any change in direction may be a long time in coming.
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members of the State Bar of Michigan. Statements made on behalf of the Section do not 
necessarily refl ect the views of the State Bar of Michigan. 
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State Bar Consumer Law Section 2007 Election Notice
Th e State Bar Consumer Law Section will hold its 2007 Offi  cer and Council Members Election on 

Th ursday, September 27, 2007, at 2 p.m., at the State Bar Annual Meeting at the DeVos Place, Grand Rapids.

Nominees for Offi cers: 
Chairperson: Lawrence J. Lacey

Chair-elect: Terry J. Adler
Treasurer: Frederick L. Miller 

Secretary: Dani K. Liblang

Additional nominations for offi cers may be made at the meeting.

Section Council Nominees
Four Section Council seats will also be fi lled by elections at the Annual Meeting.  Th ree are open seats expiring in 
2010 and on is a vacancy created by resignation with a term expiring in 2009.  Th e nominating Committee has 
nominated the following:

Term Expiring 2009:  Lynn Shecter
Term Expiring 2010:  Josh Ard, Gary M. Maveal, Karen Merrill Tjapkes

Additional nominations may also be made from the fl oor.


