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Introduction

We live in a world where debt has become a product, a commodity. There 
are primary, secondary, and tertiary markets where debts are bought and 
sold.1 As debts move down the line of these markets, they generally are less 
collectible and cheaper for debt collectors to buy.2 Some of these debts ar-
rive in the hands of debt collectors after the statue of limitations has expired 
on those obligations. Suing or threatening to sue on a debt after the statute 
of limitations has expired constitutes a violation of several statutes, includ-
ing the Michigan Collection Practices Act3 (MCPA) and the federal Fair 
Debt Collection Practices Act4 (FDCPA). The expiration of the statute of 
limitations and potential statutory liability have not prevented debt collec-
tors from attempting to collect these debts from unwary consumers.5  

Often in the past when a consumer sued on one of these debts was 
astute enough to raise the statute of limitations as a defense,6 the debt col-
lector simply dismissed the case and slinked away moving on to the next 
case. Of late, debt collectors have adopted a new approach, especially in 
cases involving attempts to collect deficiencies regarding the sale, reposses-
sion, and resale of motor vehicles. Generally, automobile sales are subject to 
the four-year statute of limitations under the Uniform Commercial Code7 
(UCC). These days, when debt collectors sue to collect on a deficiency over 
four years old but less than six, they plead or defend cases using an account-
stated theory subject to the general six-year statute of limitations on con-
tract claims.8 

The 2013 Michigan Supreme Court decision in Fisher Sand and Gravel 
Co v Neal A. Sweebe, Inc9 has provided these debt collectors with the impe-
tus to use this account-stated approach in their attempts to make an end 
run around the UCC four-year statute. This article will examine the conflict 
between the UCC four-year statute and the six-year account-stated statute 
as it relates to attempts to collect on deficiencies in automobile sales and 
how to defeat an account-stated claim.

Automobile Deficiences Are Generally Subject
to the UCC Four-Year Statute

Until the recent confusion created by Fisher Sand and Gravel, discussed 
below, there was little doubt that deficiency debts arising out of automobile 

Defeating a Debt Collector’s Use 
of an Account-Stated Theory to 
Circumvent the Four-Year Statute 
in Deficiency Cases
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sales were subject to the UCC four-year statute of limita-
tions. That statute, MCL § 440.2725, reads, in pertinent 
part, as follows:

(1)  An action for breach of any contract for sale 
must be commenced within 4 years after the 
cause of action has accrued. By the original 
agreement the parties may reduce the period 
of limitation to not less than 1 year but may 
not extend it. 

(2)  A cause of action accrues when the breach 
occurs, regardless of the aggrieved party’s 
lack of knowledge of the breach. 

The official commentary to this section makes clear 
the drafters’ intention to have a uniform statute of limita-
tions throughout the country regarding the sale of goods. 

   To introduce a uniform statute of limitations 
for sales contracts, thus eliminating the jurisdic-
tional variations and providing needed relief for 
concerns doing business on a nationwide scale 
whose contracts have heretofore been governed 
by several different periods of limitation depend-
ing upon the state in which the transaction oc-
curred. This Article takes sales contracts out of 
the general laws limiting the time for commenc-
ing contractual actions and selects a four-year pe-
riod as the most appropriate to modern business 
practice. This is within the normal commercial 
record-keeping period.

Any question in Michigan regarding the applicability 
of the UCC four-year statute of limitations to deficiency 
suits arising from automobile sales appeared to be resolved 
by the Court of Appeals in First America Bank v Thompson.10 
In that case, the bank, as the assignee of the auto dealer, 
brought an action for a deficiency judgment against a co-
buyer following repossession and sale of the vehicle. The 
suit was brought more than four years after the cause of ac-
tion arose but less than six. Plaintiff argued that as a secured 
transaction, Article 9 of the UCC which contains no spe-
cific statute of limitations should apply, bringing the case 
under the general contract, six-year statute. The defendant 
argued for Article 2’s four-year statute on the sale of goods. 
Faced with this issue, the Court of Appeals held that:

. . .a deficiency action, although arising from 
both a sale of goods and a secured transaction, 

relates primarily to the sales aspect of the transac-
tion and is thus subject to Article 2’s four-year 
statute of limitations.11 

First America Bank is consistent with the vast major-
ity of cases throughout the country.12 Also, it represents 
the principal issue in most of these cases:  whether a 
deficiency suit is subject to the Article 2 UCC sale-of-
goods four-year statute or the general contract statute 
applicable to secured transactions under Article 9. Of 
the many cases that have considered this issue, research 
finds only two that have held Article 9 controlling.13 
There appear to be no reported automobile deficiency 
cases anywhere in the country that have even consid-
ered whether the statute of limitations applicable to an 
account stated could be an alternative theory to Article 
2. That may change in Michigan after the Supreme 
Court’s decision in Fisher Sand and Gravel. We can now 
turn our attention to that case.

How Fisher Sand and Gravel Muddied the Waters
 The long and the short of Fisher Sand and Gravel14 

is the Supreme Court’s holding that  contracts starting 
off as the sale of goods under an open account can be 
converted into an account stated subject to the six-year 
general contract statute of limitations. In the words of 
the Court:

     At issue in this case is whether the four-year 
period of limitations in § 2725 of article 2 of 
Michigan’s Uniform Commercial Code (UCC), 
MCL 440.2725, is applicable to actions on either 
an open account or an account stated when the 
underlying debt stemmed from the sale of goods. 
Because actions on an account stated and actions 
on an open account are distinct and independent 
from the underlying transactions giving rise to 
the antecedent debt, neither action is governed 
by the four-year limitations period provided in § 
2725 of the UCC. Rather, both actions are gov-
erned by the six-year period of limitations pro-
vided in MCL 600.5807(8).15

 The Court noted that:  “At times, this Court has 
not been a model of clarity when addressing collection 
actions.”16 Fisher Sand and Gravel is no exception. After 
a reading of the case, it is unclear exactly how this con-
version takes place other than it is not on the road to 
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Damascus. What is clear is that the facts of Fisher Sand 
and Gravel have nothing whatsoever to do with deficiency 
suits in automobile cases. The problem, however, is that 
quotes from the Court’s abundant verbiage can be used 
to argue either for or against the application of Article 2’s 
four-year statute of limitations to deficiency cases.

During a period of over 12 years, plaintiff in Fisher 
Sand and Gravel provided concrete supplies to defen-
dant. Plaintiff regularly invoiced defendant for these 
supplies and maintained an account that recorded the 
supplies sold to defendant and the payments defendant 
submitted on that account. Defendant made sporadic 
payments but never paid its account in full. Over four 
years after defendant’s last payment, plaintiff sued defen-
dant for over $95,000 on theories of breach of contract, 
unjust enrichment, account stated and open account.17  
Defendant moved for summary disposition arguing that 
Article 2’s four-year statute applied. Plaintiff claimed that 
as an open account the six-year general contract statute 
should control. The trial court found for defendant. A di-
vided Court of Appeals affirmed holding that as the suit 
involved the sale of goods the four-year statute applied 
regardless of the theory of liability asserted.18 

The Supreme Court spent a considerable amount of 
time trying to explain an account stated and the manner 
in which an open account can be “converted” into an ac-
count stated. 

     An account-stated action is based on an agree-
ment, between parties who have had previous 
transactions of a monetary character, that all the 
items of the accounts representing such transac-
tions are true and that the balance struck is correct, 
together with a promise, express or implied, for the 
payment of such balance. Importantly, an open ac-
count may be converted into an account stated.

     The conversion of an open account into an ac-
count stated, is an operation by which the parties 
assent to a sum as the correct balance due from 
one to the other; and whether this operation has 
been performed or not, in any instance, must de-
pend upon the facts.19

One problematic part the case for consumer advocates 
is language that an “agreement” to convert an open ac-
count into an account stated can be based on inaction by 
the debtor--the failure to object to a demand for payment.

The parties to an account stated need not expressly 
assent to the sum due, as there are instances when 
assent may be inferred from a party’s inaction:

 * * *                

In other words, the debtor’s new promise to pay 
is a matter of express or implied contract, de-
pending on the conduct of the parties. When the 
parties expressly agree to the sum due, the stated 
account forms an express contract. By contrast, 
when one party’s assent is inferred from inaction, 
the stated account operates to form an implied 
contract. No matter the method of assent, the 
debtor in an account-stated action has received 
goods or services without having paid for them, 
and an action exists when the price of those goods 
or services is greater than the sum paid.20

Another concern for consumer advocates is that 
while the Court of Appeals majority gave  deference to 
the official comment to 2-725, noting that such com-
ments “are useful aids to the interpretation and con-
struction of the UCC,”21  the Supreme Court gave the 
comment short shrift.

The Court of Appeals erroneously relied on the 
official comment to § 2725 of the UCC to ar-
rive at its result. The official comments to the 
UCC do not have the force of law. When as-
certaining the Legislature’s intent, a reviewing 
court should focus first on the plain language of 
the statute in question, and when the language 
of the statute is unambiguous, it must be en-
forced as written. Examining the plain language 
of § 2725, Professor Corbin concluded that, be-
cause an action on an account stated is not an 
action “for breach of any contract for sale,” the 
four-year limitations period does not apply to 
actions on an account stated.22

The Court’s eventual resolution of the account-stated 
issue could possibly present the greatest difficulties for 
consumer advocates.

. . . Having erroneously concluded that plain-
tiff’s claim was time-barred, the trial court did 
not consider whether defendant had properly 
objected to plaintiff’s statement of the account. 
On remand, we direct the trial court to consider 
whether plaintiff presented evidence that defen-
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dant assented to plaintiff’s statement of the ac-
count, either expressly or by implication.23

How Fisher Sand and Gravel Co Can Create
Problems for Consumer Advocates

 Consumer advocates are likely to get involved 
in automobile deficiency cases in one of three scenarios: 
(1) on behalf of the defendant/counter-plaintiff in a case 
brought by a debt collector; (2) on behalf of an individual 
plaintiff in a suit against a debt collector who previously 
sued the client after the expiration of the UCC four-year 
statute of limitations; and, (3) on behalf of a class, the 
members of which were sued by a debt collector after the 
expiration of the four-year statute. In all three scenarios, 
the consumer advocate wants the UCC’s four-year stat-
ute to apply as a matter of law. Major problems with that 
goal would be presented if a court were to hold that the 
six-year statute applied, or even if the court were to hold 
that there was a question of fact whether the deficiency 
was “converted” into an account stated. 

 Consumer advocates can reasonably expect debt 
collectors to raise Fisher Sand and Gravel in all three sce-
narios. Their argument will be relatively simple to make. 
They will argue that once the debtor was notified of the 
deficiency and did not object to it, the debt was convert-
ed into an account stated subject to the six-year statute. 
As can be seen from portions of the case provided above, 
selective quotes, and there are many more, can be used 
to support a debt collector’s position. Given the fact that 
this conflict is between two less-than-pristine parties-
-one that failed to pay a deficiency and the other that 
most likely purchased a debt over four years old--a bad 
decision is always possible, especially in state court. Any 
bad decision, like a virus, can infect others. The objective 
is to nip the debt collector’s account-stated argument in 
the bud and prevent such a bad decision. How to do that 
is discussed next. 

How to Defeat an Account-Stated Attack
A debt collector’s argument that the account-stated 

six-year statute applies to a deficiency case as a matter 
of law is easily defeated as it is no more than a “Hail 
Mary” pass poorly thrown. Even Fisher Sand and Gravel 
acknowledges that the issue of whether the parties have 
agreed to convert an open account into an account stat-
ed is a question of fact.24 As noted above, the Supreme 
Court remanded the case for a determination of whether 

the “plaintiff presented evidence that defendant assent-
ed to plaintiff’s statement of the account.”25 The more 
troublesome issue, especially in a class action, is whether 
an automobile deficiency can ever be converted to an ac-
count stated. If a court would rule that there is an issue 
of fact whether this conversion is possible, class certifica-
tion would be extremely unlikely. Fortunately, both the 
facts and the law of Fisher Sand and Gravel show that a 
deficiency regarding the purchase of a single automobile 
can not become an account stated.    

The two broadest approaches to defeat an account-
stated attack are:  first, to emphasize the factual distinc-
tions between Fisher Sand and Gravel and the typical au-
tomobile deficiency case; and second, to point out that 
an automobile deficiency can never be an open account 
capable of being converted into an account stated.  

Fisher Sand and Gravel is not an unreasonable deci-
sion. When a seller and buyer have had numerous transac-
tions in goods under an open account over a 12-year pe-
riod and the seller sends the buyer a statement of account 
which is not objected to, it is at least arguable that the 
parties have by implication agreed to treat the statement of 
account as an account stated. That is simply not the case in 
a single transaction involving an automobile. Throughout 
Fisher Sand and Gravel the Court refers to “transactions,” 
not a transaction. In addition to the singularity problem, 
the debt collector was not even a party to the purchase 
of the automobile. This is precisely why, as noted above, 
the principal attack on the UCC four-year statute in de-
ficiency cases has historically been based on an Article 9 
secured transactions approach. The factual distinctions be-
tween Fisher Sand and Gravel and the normal automobile 
deficiency are so striking that they can not be overcome by 
a debt collector’s selective quotations.

 Furthermore, a debt collector’s account-stated at-
tack assumes the Court was creating a significant change 
in the law regarding the sale of goods as it currently ap-
plies to the sale of a single automobile. There is no indi-
cation that the Court had such an intention, quite the 
contrary. Were it otherwise, it is extremely doubtful that 
the more liberal justices would sign on. In fact, the only 
dissent is by Justice Markman who argued that the six-
year statute should not apply to an open account for the 
sale of goods.26 

To demonstrate its intention to limit the application 
of its holding, the Court makes it clear that in a situa-
tion such as an automobile deficiency, an open account 



Consumer Law Section Newsletter

6

is never created and the creditor is left his remedies for 
breach of contract.

 We hold that when an integral component 
of a transaction for goods or services is an 
express agreement for the periodic payment 
of money, an open account claim cannot 
be established by the mere performance or 
nonperformance of the contract obligation. 
Under those circumstances, the creditor’s 
remedy is to timely pursue a breach of contract 
action when the debtor fails to live up to the 
terms of the underlying agreement. But when 
the credit relationship is not defined as an 
integral part of the transaction for goods or 
services, and instead arises from a course of 
dealing between the parties, an open account 
claim may arise by implied contract.27 

The simple fact that a debtor in an automobile sale 
“subject to the periodic payment of money” fails to pay 
does not create an open account. No open account; no 
account stated. Period. The four-year statute applies.

Conclusion
The statute of limitations applicable to contracts for 

the sale of goods, UUC 2-725,28 is four years. In our cur-
rent world where debts are bought and sold as commodi-
ties, sometimes debt collectors buy automobile deficiency 
obligations that are more that four years old and attempt 
to collect those debts. Suing on a debt after the statute 
of limitations has expired constitutes a violation of the 
Michigan Collection Practices Act29 (MCPA) and the 
federal Fair Debt Collection Practices Act30 (FDCPA). 
This potential liability has not prevented debt collectors 
from suing unwary consumers. Consumer advocates 
get involved in these case by representing a defendant/
counter plaintiff in a suit brought by a debt collector, by 
representing the plaintiff in an individual suit against a 
debt collector that has previously sued the client after the 
expiration of the four-year statute or by representing a 
class of plaintiffs where the debt collector has filed a series 
of similar suits.

When confronted with these MCPA and FDCPA 
claims, deficiency debt collectors using various theories 
have leaned over backward trying to convince courts that 
the six year statue on contracts in general31 should apply. 
Until 1996, the most common theory used by debt col-

lectors was that Article 9 on security transactions should 
apply to deficiency cases. That approach was defeated 
by the Court of Appeals decision in First America Bank 
v Thompson,32which consistent with the vast majority of 
cases across the country, held that Article 2’s four-year on 
the sale of goods controls automobile deficiency cases. 
In Fisher Sand and Gravel Co v Neal A. Sweebe, Inc,33 the 
Michigan Supreme Court provided deficiency debt col-
lectors with a new theory to use in their attempts to cir-
cumvent the four-year statute--account stated.  

In Fisher Sand and Gravel, the Court held that a con-
tract for the sale of goods under an open account can 
be converted to an account stated subject to the six-year 
statute. Debt collectors, citing Fisher Sand and Gravel 
now are claiming that the six-year statute applies to au-
tomobile deficiency cases as a matter of law, and if not 
as a matter of law, the case raises a question of fact as to 
whether the debtor implicitly agreed to the conversion 
of the deficiency into an account stated. The issue, then, 
is how to defeat an account-stated argument by a defi-
ciency debt collector.

The argument that the account-stated six-year statute 
applies as a matter of law is a non starter as the Court in 
Fisher Sand and Gravel held the question of whether a 
debtor agreed to convert the debt into an account stated 
is a question of fact.34 To defeat the question of fact argu-
ment, consumer advocates must emphasize the striking 
factual differences between Fisher Sand and Gravel and 
a typical automobile deficiency case.  Fisher Sand and 
Gravel involved the sale of goods on an open account 
over a 12-year period and suit by the seller. The usual au-
tomobile deficiency case involves a single transaction and 
a suit by an assignee debt collector. Most importantly, in 
order to defeat an account-stated argument, the consum-
er advocate can show that even under the law established 
in Fisher Sand and Gravel, an automobile deficiency was 
never an open account, and therefore, can not be “con-
verted” into an account stated. There being no open ac-
count “the creditor’s remedy is to timely pursue a breach 
of contract action”35 under Article 2.36

Endnotes
1 See generally, Federal Trade Commission, The Structure and 

Practices of the Debt Buying Industry, January 2013, (hereinafter 
FTC Report), available at:  https://www.ftc.gov/sites/default/
files/documents/reports/structure-and-practices-debt-buying-
industry/debtbuyingreport.pdf.

2 Debt buyers pay an average of 4 cents on the dollar for pur-
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chased debts with older debts costing less than newer debts. 
FTC Report at ii.

3 MCL § 445.251 et seq. In particular section 445.252(e) which 
prohibits making inaccurate, misleading, untrue or deceptive 
statements in a communication to collect a debt, and  section 
445.252(f ) which prohibits misrepresenting in a communica-
tion with a debtor the legal status of a legal action being taken 
and the legal rights of a creditor or debtor.

4 15 U.S.C § 1692 et. seq. In particular section 1692e which 
prohibits making a false and deceptive representation in con-
nection with the collection of a debt.

5 With regard to purchased debt in general, only 3.2% of con-
sumers dispute attempt to collect on purchased debt, and even 
at that low rate there are an estimated one million disputes per 
year. FTC Report at iv.

6 In a 2010 study, only 6% of those responding indicated that 
they would decline payment if they did not know the debt was 
time barred. See FTC Report at fn 194. 

7 MCL § 440.2725.

8 M.C.L. § 600.5807(8). Debt collectors also tend to plead 
unjust enrichment which could well be sanctioned as frivolous 
since the law is abundantly clear that an unjust enrichment 
claim must fail when there is an expressed contract between 
the parties. See, eg, Belle Isle Grill Corp v Detroit, 256 Mich 
App 463, 478 (2003) (“However, a contract will be implied 
only if there is no express contract covering the same subject 
matter.”) and Superior Ambulance Service v Lincoln Park, 19 
Mich App 655, 663 ( 1969) (“[T]here cannot be an express 
and an implied contract for the same thing existing at the same 
time.”)   

9 494 Mich 543 (2013).

10 217 Mich App 581 (1996).

11 Id at 550.

12 See, eg, the cases listed in Daimler Chrysler North America, LLC 
v Ouimette, 830 A.2d 38 at 42 (Vt Sup Ct, 2003.

13 See, NC Nat’l Bank v Holshouser, 247 SE2d 645, 648 
(Nc,1978) and Chaney v. Fields Chevrolet Co, 503 P2d 1239, 
1241 (Or, 1972).

14 494 Mich 543 (2013). 

15 Id at 547-548.

16 Id at 555.

17 Id at 548-549.

18 Id at 549-550.  See,  Fisher Sand and Gravel Co v Neal A. 
Sweebe, Inc,  293 Mich App 66, 74 (2011).

19 Id at 554-555.

20 Id at 558-559.

21 293 Mich App 66 at 73. 

22 494 Mich at 560.

23 Id  at 562.

24 Id at 554-555.

25 Id.

26 Id at 574-594.

27 Id at 568. See also, Justice Markman’s dissent at 579:

 Further, I agree with the majority that an open account 
constitutes a commercial arrangement in which a seller allows 
a customer to buy on credit without a formal borrowing agree-
ment or other guarantee as to the customer’s payment. That is, 
under an “open account” arrangement, the seller delivers goods 
to the customer and a series of credit charges are made on the 
customer’s open account without an express agreement be-
tween the seller and the customer as to when the customer will 
pay the seller for the goods. I further agree with the majority 
that the critical factor in deciding whether an account is open 
is whether the terms of payment are specified by the parties’ 
agreement or are left open and undetermined, and that there 
can be no open account where the parties have an express agree-
ment defining their liabilities. (emphasis added).

28 MCL § 440.2725.

29 MCL § 445.251 et seq.

30 15 U.S.C § 1692 et. seq.

31 M.C.L. § 600.5807(8).

32 217 Mich App 581 (1996).

33 494 Mich 543 (2013).

34 Id at 554-555.

35 494 Mich at 562.

36 The genesis of this article was Harden v Autovest, LLC, File No. 
1:15-cv-34 in the Western District of Michigan, Southern Di-
vision. Harden is a class action against a debt collector alleging 
violations of the MCPA and FDCPA. The Defendant moved 
for summary judgment on an account stated theory. On July 
29, 2015, Judge Robert Holmes Bell denied Defendant’s mo-
tion for many of the reasons discussed in the article.
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U.S. Department of  Housing and Urban 
Development (HUD)’s newly revised policy provides 
spouses of reverse mortgage borrowers with the most 
workable option to date to prevent surviving spouses’ 
evictions and homes from foreclosure. HUD’s Mortgage 
Letter 2015 affirms the reverse mortgage lenders now 
have the option to assign a loan to HUD if there is a sur-
viving spouse living in the home, without requiring the 
spouse to pass the “Principle Limit Test” or “Principal 
Limit Factor Test.” This criterion was the biggest hurdle 
for non-borrowing spouses to meet under the previous 
version of the HUD policy.

The non-borrowing spouse must still satisfy criteria 
in order for the loan to be assigned to HUD. These in-
clude being able to obtain, within 90 days following the 
death of the borrower, title or legal rights to remain in 
the home. In addition, any default on property taxes or 
homeowner’s insurance must be resolved before the loan 
can be eligible for assignment.

If the loan is assigned to HUD under the MOE 
Assignment option (see Mortgage Letter), the due and 

payable status of the loan will be deferred until the death 
of the souse. Though the spouse is allowed to stay in the 
home, she or he will not receive any proceeds from the 
reverse mortgage (Home Equity Conversion Mortgage 
or HECM); additionally, during the deferral period, the 
spouse is obligated to pay taxes and insurance, maintain 
the property, and meet the other requirements of the 
mortgage.

More information can be found on HUD’s website 
(http://portal.hud.gov/documents/huddoc?id=15-15ml.
pdf )

Reverse Mortgage Update: HUD Throws a Lifeline to 
Surviving Non-Borrowing Spouse

Invite someone you know to join the fun 
Invite someone to join the section

Section membership forms can be found at http://www.michbar.org/sections



September 2015

9

 U.S. Court of Appeals Sixth Circuit
Issues: The Fair Debt Collection Practices Act (FDCPA 
or Act) (15 USC § 1692 et seq.); § 1692k(a); Whether 
an “artificial entity” is a “person” entitled to sue under 
the Act; The federal Dictionary Act; 1 USC § 1; Cur-
rier v. First Resolution Inv. Corp.; § 1692a(3) (defining 
“consumer”); Ford Motor Co. v. United States
e-Journal Number: 60482
Case: Anarion Inv., LLC v. Carrington Mtg. Servs., LLC
Judges: Kethledge and McCalla; Dissent – Donald
Summary: The district court erred by dismissing the 
plaintiff-investment company’s (Anarion) FDCPA suit 
after erroneously finding that it was not a “person” 
entitled to sue a “debt collector” under the Act for an 
alleged foreclosure misrepresentation. The court rejected 
the defendants’ argument that the term “‘any person’ 
as used in the Act means only natural persons[]” and 
overturned the district court’s ruling. The court con-
sidered the federal Dictionary Act, which provides that 
“the word ‘person’ includes artificial entities—like An-
arion—unless ‘the context indicates otherwise[.]’” There 
was “plenty of relevant context” in this case because the 
word “‘person’ appears 24 times in the FDCPA. In some 
places, the term refers exclusively to artificial entities.” 
The court concluded that “when Congress meant to re-
fer only to natural persons, it did so expressly.” Reversed 
and remanded for a determination whether there was 
any liability under the Act.

Issues: Whether the defendant’s “settlement offers” on 
time-barred debts violated the Fair Debt Collection 
Practices Act (FDCPA) (15 USC §§ 1692-1692p); Stat-
ute of limitations on the debt; MCL 600.5807(8); Ef-
fect of a partial payment; Yeiter v. Knights of St. Casimir 
Aid Soc’y; Whether the defendant’s statements created 
a “misleading impression”; 15 USC § 1692e; Grden v. 
Leikin Ingber & Winters PC; Federal Home Loan Mtg. 
Corp. v. Lamar; De Vries v. Alger; Kistner v. Law Offices of 
Michael P. Margelefsky, LLC; Wallace v. Washington Mut. 
Bank, F.A.; McMahon v. LVNV Funding, LLC (7th Cir.); 
Distinguishing Huertas v. Galaxy Asset Mgmt. (3rd Cir.) 

& Freyermuth v. Credit Bureau Servs., Inc. (8th Cir.); 
Consumer Financial Protection Bureau (CFPB)

Case Name: Buchanan v. Northland Group, Inc.
e-Journal Number: 59039
Judge(s): Sutton and Rosenthal; Dissent – Kethledge
 [This appeal was from the WD-MI.] Where defendant-
Northland Group sent plaintiffs-class members letters 
offering a “settlement” to resolve their unpaid debts 
without disclosing that the statute of limitations had 
run on the debts, the court held that the plaintiffs stated 
a claim that the offers violated the FDCPA because 
they could “plausibly mislead an unsophisticated con-
sumer into thinking her lender could enforce the debt 
in court[.]” The letters did not inform the plaintiffs 
that the six-year Michigan statute of limitations had 
run on the debt, or inform the plaintiffs that making a 
partial payment on a time-barred debt would restart the 
statute-of-limitations period. The district court dis-
missed the case, concluding that Northland’s letter was 
not misleading as a matter of law. Although the court 
agreed with Northland’s arguments that under “Michi-
gan law, as under the law of most states, a debt remains 
a debt even after the statute of limitations has run on 
enforcing it in court[,]” and that the settlement offer, 
by itself, did not constitute a “threat of litigation[,]” 
the court declined to dismiss the case, for three reasons. 
First, “whether a letter is misleading raises a question 
of fact.” Second, plaintiff-Buchanan offered evidence to 
support her claim, offering expert testimony, and the 
court noted that the “relevant agencies charged with en-
forcing the Act are in the midst of studying this precise 
problem.” The CFPB has asked for input on potential 
rulemaking regarding time-barred debt, and “posed 
several questions directly relevant to this lawsuit[.]” 
Third, the court found that it was “plausible to allege” 
that the “settlement offer” misleadingly implied that the 
underlying debt was enforceable in court. Northland’s 
motion to dismiss was improperly granted. Reversed 
and remanded.

From the Bench
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Michigan Court of Appeals
Issues: Loss of property through foreclosure; Whether 
the foreclosure proceeding was valid; MCL 600.3204 
(the “one-action rule”); Greenville Lafayette, LLC v. 
Elgin State Bank; Kim v. JPMorgan Chase Bank, NA; 
Kuschinski v. Equitable & Cent. Trust Co.; Feldman 
v. Equitable Trust Co.; MCL 600.3204(1)(b); Bryan 
v. JPMorgan Chase Bank; Inaccurate recitation in the 
sheriff’s deed; MCL 566.101; Summary dismissal of the 
counts in defendant-Black’s counterclaim; Claim that 
the district court erred by not vacating the possession 
judgment; Waived issue; Electrolines, Inc. v. Prudential 
Assurance Co, Ltd.; MCR 4.201(D); MCR 2.105(J)(3); 
Temporary restraining order (TRO)
e-Journal Number: 60487
Case: Citizens Bank v. Black

Judges: Per Curiam – Ronayne Krause, Murphy, and 
Servitto
Summary: [Unpublished opinion.] In these consolidated 
appeals, the court held, among other things, that the 
foreclosure proceeding was valid where a showing of 
prejudice was required, and it was not established. Also, 
the plaintiff-bank did not obtain a double recovery. 
The cases arose from a challenge by defendant-Black to 
a foreclosure by advertisement, sheriff’s sale, and sum-
mary-proceedings eviction pursued by the bank, which 
held “two promissory notes that were in default and had 
been executed by Black as obligor, one of which was 
secured by a mortgage on Black’s later foreclosed-upon 
law office building.” She claimed that the foreclosure 
proceeding was invalid, given that the bank pursued the 
foreclosure by advertisement as to the building “while 
it concomitantly maintained the civil suit to collect 
money damages on the debt associated with the law-of-
fice note, thereby violating MCL 600.3204(1)(b).” The 
court was “surprised that the bank ignored the long-
established Michigan rule applicable to the recovery of 
debts secured by a lien or mortgage on real property, 
where it filed the civil suit and then within two weeks, 
with the suit pending, initiated the foreclosure.” It 
questioned the bank’s assertion that “it effectively ‘dis-
continued’ the civil suit regarding the law-office note; 
there was no voluntary dismissal of the claim pertaining 
to this note.” In its summary disposition motion filed 
after the sheriff’s sale and the expiration of the statutory 
redemption period, “it still sought a money judgment 

on the claim regarding the law-office note, ‘less ap-
propriate offsets.’” However, reversal was not merited. 
Black did not advance any arguments asserting that she 
“would have been in a better position to preserve her 
interest in the property absent the bank’s noncompli-
ance with MCL 600.3204(1)(b).” Instead, she argued 
that the rule or principle from Kim “only applies where 
there was a defect in the foreclosure process itself, e.g., 
insufficient notice, and not to an ‘election of remedies’ 
problem.” The court did not read Kim that narrowly. It 
“broadly observed that mortgagors ‘must show that they 
were prejudiced by . . . [a] failure to comply with MCL 
600.3204.’” This case presented a failure to comply with 
MCL 600.3204. Further, there was a “defect or irregu-
larity in the foreclosure process comparable to a notice 
problem, i.e., it should not have been commenced with 
the civil suit pending, just as the foreclosure proceeding 
in Kuschinski should not have been commenced be-
cause a TRO had been issued enjoining any foreclosure, 
and just as a foreclosure should not be pursued absent 
notice.” Affirmed.

Telephone Consumer Protection Act (TCPA); 47 
USC §§ 227(b)(1)(C) & (b)(3); “Article III standing”; 
American Copper & Brass, Inc. v. Lake City Indus. Prods., 
Inc.; Machesney v. Lar-Bev of Howell, Inc. (ED MI); Ira 
Holtzman, C.P.A. v. Turza (7th Cir.); Owners Ins. Co. v. 
European Auto Works, Inc. (8th Cir.); “Direct liability” 
under the TCPA; 47 CFR §§ 64.1200(c)(2) & (f )(10); 
DISH Network (FCC); Palm Beach Golf Ctr.-Boca, Inc. 
v. Sarris (11th Cir.); Federal Communications Commis-
sion (FCC)
Summary: [This appeal was from the ED-MI]. The 
district court erred by finding that plaintiff-Avio lacked 
Article III standing to sue defendant-Alfoccino for 
violating the TCPA, and by failing to find that Alfoc-
cino could have “direct liability” for another company’s 
transmissions of unsolicited facsimile advertisements 
to Avio and a class of similarly situated persons. Under 
the TCPA, recipients of unsolicited fax advertising have 
“the legal right to recover damages and obtain injunctive 
relief from the senders of those faxes.” American Copper 
concluded “that through the TCPA, Congress intended 
to remedy a number of problems associated with junk 
faxes, including the cost of paper and ink, the difficulty 
of the recipient’s telephone line being tied up, and the 
stress on switchboard systems.” It is not necessary for 
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the recipients to actually view or print the fax advertise-
ment “to suffer a violation of the statutorily-created 
right to have one’s phone line and fax machine free of 
the transmission of unsolicited advertisements.” There 
was sufficient evidence to find that Avio suffered an in-
jury on two occasions – a fax transmission on 11/13/06 
and another on 12/4/06. The district court also erred 
by finding a second, independent basis for granting 
Alfoccino summary judgment—that the TCPA only 
provides for “indirect—not direct—liability.” The FCC’s 
“regulation defines ‘sender’ with respect to the TCPA’s 
prohibition of unsolicited fax advertisements as being 
‘the person or entity on whose behalf a facsimile unso-
licited advertisement is sent or whose goods or services 
are advertised or promoted in the unsolicited advertise-

ment.’” The court concluded that the plain language of 
the TCPA and the regulation establish that “direct li-
ability attaches to the entity whose goods are advertised 
as opposed to the fax broadcaster.” The FCC’s decision 
in DISH Network was inapplicable because that case 
involved “liability for telemarketing voice calls.” Because 
Alfoccino was a “sender” under the FCC’s regulations 
implementing the TCPA, direct liability may “attach to 
Alfoccino if an unsolicited advertisement for its goods 
or services was faxed to an entity with which it had no 
existing business relationship.” The court also rejected 
Alfoccino’s challenge to the regulation’s language as to 
the term “use,” finding it “unconvincing in light of the 
FCC’s regulation defining ‘sender,’ which has resolved 
the issue.” Reversed and remanded.

Consumer Law Section Council Elections to be held at the Annual Meeting 
October 8, 2015 at 2 p.m.
Proposed 2015-2016 Council Slate

Chair: Lorray S. C. Brown, Ann Arbor

Chair-elect: Lynn H. Shecter, Birmingham

Secretary:  Lawrence L. Lacey, Royal Oak

Treasurer:  Terry J. Adler, Grand Blanc

Council Members:

Term Expires 9/30/2016

• Andrew L. Campbell,Flint
• Daniel O. Myers, Traverse City
• Gary M. Victor, Ypsilanti

Term Expires 9/30/2017

• Rex C. Anderson, Davison 
• Michael O. Nelson, Grand Rapids 
• Stuart Sandweiss, Southfield 
• Lisa Feistritzer

Term Expires 9/30/18
• WilliamJ. Ard, Williamson
• Kristen L. Krol, Lansing
• Joon H. Sung, Detroit 
• Karen M. Tjapkes, Grand Rapids

Immediate Past Chair:  Dani K. Liblang, Birmingham
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