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The “infamous government-created environmental disaster commonly 
known as the Flint Water Crisis”1 (FWC) started as a local issue and became 
a story of major proportions known throughout the country and much of the 
world.2 Most of the initial reporting focused on medical problems, especially 
lead poisoning3 and to a lesser extent Legionnaires Disease.4 Even now, years 
later, the news is replete with questions about who will eventually be held 
civilly5 or criminally responsible.6 The FWC tragedy generated hundreds of 
lawsuits.7 Given the economics of litigation and the magnitude of damage 
to the citizens of Flint and their children, the vast majority of these lawsuits 
were framed in terms of personal injury. But a few of the FWC cases sought 
compensation for economic harm.

In those cases, the central issue presented was whether the city was en-
titled to charge residents for the sale of contaminated water or retain monies 
collected from such sales.  These cases can arguably be classified as consumer 
protection matters.8 The remedies sought in these cases focused on return 
of money paid for contaminated water, stopping shutoffs for non-payment 
of water bills and vacating liens placed on property for failure to pay water 
bills. This article will examine the core legal questions raised in these con-
sumer cases.  

The principal questions addressed here that were part of the FWC con-
sumer litigation are:

1. Was there a contract between the city of Flint and its water consumers?
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2. If there was a contract between the parties, was that a contract for the 
sale of goods subject to the Uniform Commercial Code or for delivery of 
services under the common law?

3. Did the city of Flint breach a warranty of merchantability by selling con-
taminated water?

4. If there was no contract—UCC or common law—between the city of 
Flint and its water consumers, were those consumers entitled to quasi-
contract relief?

Each of these questions will be discussed below. As we shall see, like the 
governor’s office, the court in the FWC cases refused to give serious consider-
ation to the arguments of the Flint consumers adding insult to injury.  

Was there is a contractual relationship between the city of Flint and 
its water consumers?

Michigan courts have long recognized that municipalities supplying water 
to its residents are exercising a proprietary function selling water as a com-
modity and the relationship between a municipality and its water consumers is 
contractual in nature. As early as 1898, the Supreme Court in Preston v. Board 
of Water Com’rs of the City of Detroit,9 held that money paid by residents for 
water is a price paid for a commodity.

. . .water rates paid by consumers are in no sense taxes, but are noth-
ing more than the price paid for water as a commodity, just as similar 
rates are payable to gas companies.10 

In 1928, the Michigan Supreme Court in Curry v. City of Highland Park11 citing 
the Pennsylvania Supreme Court held that a municipality operates its waterworks 
as a proprietor.

This court in common with nearly every court in the Union is in 
accord with the Pennsylvania court in holding that the municipality 
holds its lighting plant and waterworks as a proprietor and not as a 
governmental agency.12 

In 1937, the Michigan Supreme Court in Taber v. City of Benton Harbor13 
again held that a municipality operates its water works as a proprietor. 

Although a city may in the construction, operation, and maintenance 
of a waterworks system be acting, under certain factual circumstances, 
in a governmental capacity, as a general proposition the weight of au-
thority is to the effect that in engaging in such an enterprise the city acts 
in a proprietary or private capacity.14

In 1948, in Warrenville State Bank v. Farming Township,15 a Michigan federal 
district court citing Preston held that the relationship between a municipality 
selling water to its residents and those residents is contractual in nature.
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[W]here a municipality establishes a system of 
water works, its rates and charges to those who 
use water are imposed and collected not as a 
‘tax,’ but as compensation for the commodity 
used. It is purely a contract relationship here be-
tween the township and individual residents.16 
(Citations omitted). 

And in 1954, the Michigan Supreme Court, in Rip-
perger v. City of Grand Rapids,17 reinforced its earlier 
holdings that the purchase of water by city residents was 
the sale of a commodity.

The water rates paid by consumers are in no sense 
taxes, but are nothing more than the price paid 
for water as a commodity, just as similar rates 
are payable to gas companies, or to private water 
works, for their supply of gas or water.18 

Another case supporting the existence of a contractual 
relationship between a municipality and its water consum-
ers involved a suit against the city of Flint. That case is 
Bowers v. City of Flint.19 Bowers involved a suit against the 
city brought by residential water users claiming that Flint 
had violated their due process rights by failing to imple-
ment an ordinance providing for a five percent discount 
for water users who pay their bills on time. The Court af-
firmed a dismissal of the suit noting that plaintiff’s claims 
could be redressed under state contract law.

The state-created contractual right to a discount 
on one’s water bills, like the contractual right 
to a promotion, is an interest [that] is redressed 
adequately in a state breach of contract action.20 

The law appears to be clear. Michigan law has long 
supported the proposition that a municipality operates 
its waterworks in a business rather than governmental 
function and that the relationship between it and its water 
consumers is contractual in nature.21 Next, the issue of 
whether that contract is for the sale of goods.

 Is the sale of water the sale of goods?

The issue of whether the supply of water by the city of 
Flint to its water customers constituted a sale of goods is 
much less clear. Michigan’s Uniform Commercial Code22 

(UCC) defines goods, in pertinent part as follows:

“Goods” means all things (including specially 
manufactured goods) which are movable at the 
time of identification to the contract for sale 
other than the money in which the price is to 
be paid, investment securities . . . and things in 
action.23

This simple definition has resulted in a great deal of 
confusion in a world where there are a myriad of mixed 
transactions involving both goods and services. In such 
mixed transactions, Michigan has adopted a “predominant 
factor” test.24 Where the predominant factor of the transac-
tion is goods, the UCC applies; where the predominant 
nature is services, the UCC does not apply.25 Such com-
modities as water, gas and electricity have created another 
layer of confusion with different states taking different 
approaches to these items.26 

Research discloses no Michigan cases dealing with 
the issue of whether supplying water constitutes the sale 
of goods. Interestingly, as will be discussed more broadly 
below, there is Michigan case holding that the supply of 
electricity is a service rather than a sale of goods but still 
carries with it warranties of merchantability and fitness 
for a particular purpose.27 On the other hand, there is 
at least one case where the bankruptcy court applying 
Michigan’s UCC held that a utility supplying natural gas 
was dealing in goods rather than services.28  

Without direct Michigan precedent on the issue of 
whether providing water constitutes the sale of goods, 
Michigan courts would ordinarily turn to precedent 
from other states as persuasive on the issue.29  In 2005, 
a federal district court in Adel v. Greensprings of Vermont 
Inc.30 conducted an examination of cases on the issue 
concluding that the supply of water was indeed the sale 
of goods within the meaning of the UCC.

 The Court and the parties have identified eight 
cases that consider whether water suppliers are 
sellers of goods under Article 2 of the UCC. Six 
courts have held that water is a good and that 
water suppliers are merchants. In contrast, only 
two courts have held that the furnishing of wa-
ter is not a sale of goods under the UCC. Thus, 
a clear majority of the jurisdictions that have 
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considered the issue hold that water is a good 
under the UCC.31 (citations omitted).

Even though there appear to be contradictory decisions 
on electricity and natural gas, if Michigan courts come to 
rule on the water issue siding with the majority position 
among the states they would hold that the supply of water 
constitutes the sale of goods within the meaning of the 
UCC. Absent such a holding, there is Michigan precedent 
which indicates by analogy that the supply of water carries 
with it a warranty of merchantability which would have 
ordinarily provided redress to Flint’s water consumers. The 
breach of warranty will be discussed next. 

Did Flint breach an implied warranty of 
merchantability by supplying its water customers 

with contaminated water?

The warranty of merchantability under Michigan’s 
UCC32 states, in pertinent part, the following:

(1) Unless excluded or modified (section 2316),1 
a warranty that the goods shall be merchantable 
is implied in a contract for their sale if the seller is 
a merchant with respect to goods of that kind. . . 

(2) Goods to be merchantable must be at least 
such as

(c) are fit for the ordinary purposes for which 
such goods are used. . .

Certainly, water contaminated with lead or Legion-
naire’s Disease is not “fit for the ordinary purposes for 
which such goods are used.” It is axiomatic that if Flint’s 
supply of contaminated water to its water consumers 
constituted the sale of goods, Flint would have breached 
the warranty of merchantability. However, Michigan prec-
edent indicates that same conclusion is available without 
a finding that the supply of water is the sale of goods. The 
case in point is the Michigan Court of Appeals decision in 
Buckeye Union Fire Ins. Co. v. Detroit Edison Co.33 

In Buckeye Union, the owner and insurers of a building 
that had burned down sued Detroit Edison for breaches 
of the implied warranties of merchantability and fitness. 
The trial court had granted a directed verdict on plaintiffs’ 

warranty counts. On appeal, Detroit Edison argued that 
the sale of electricity was a service and therefore not covered 
by the UCC. The Buckeye Union Court replied as follows:

We are of the opinion that the implied warran-
ties, as defined by the courts of this state, should 
apply to the sale of services as well as to the sale 
of goods. We see no reason upon which a logi-
cal distinction can be based, especially when, as 
here, we are dealing with the production and 
sale of a form of energy which, under certain 
circumstances, can be inherently dangerous.34 

The Buckeye Union Court’s decision to apply implied 
warranties to the sale of services is based on the proposition 
that under certain circumstances the improper preparation 
and distribution of a commodity whether electricity, gas or 
water can prove inherently dangerous. Certainly, the FWC 
was such a case exacerbated by the fact that knowledge 
of the danger was intentionally withheld from the water 
purchasers. Buckeye Union aside, with no direct Michigan 
precedent on implied warranties with regard to the supply 
of contaminated water, we can look to cases from other 
jurisdictions. Several examples follow.

Courts were holding municipalities liable for breach of 
implied warranty long before the UCC was enacted. The 
1920 New York case of Canavan v. City of Mechanicville,35 
is such a case. In Canavan, plaintiffs sued the defendant 
municipality for breach of implied warranty for selling 
water contaminated with typhoid. New York’s highest 
court held a municipality was selling goods and subject 
to liability for breach of implied warranty. In so holding, 
the Court stated:

The furnishing of water, through a system of 
waterworks, by a water corporation, either pri-
vate or municipal, to private consumers, at a 
fixed compensation, is a sale of goods within the 
meaning of the statute. That the furnishing is 
without profit to the corporation is weightless. 
The corporation segregates the water supplied 
from its sources in reservoirs or pipes of its own 
and delivers it to those who demand and receive 
it at a fixed compensation or price. It is a sale of 
goods as fully as if the water were collected and 
delivered in bottles for a price.36 
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One case containing consumer issues similar to those 
presented in the FWC is McKeesport Municipal Water Au-
thority v. McCloskey.37  In McCloskey, the plaintiff brought 
a class action on behalf of individuals who had been pur-
chasing water from defendant municipality which became 
contaminated with the disease producing parasite giardia. 
This forced plaintiffs to purchase water elsewhere after the 
municipality shut off the water. Plaintiffs were seeking 
compensation for the cost of purchasing water from other 
sources. The Commonwealth Court of Pennsylvania held 
that the sale of water constituted the sale of goods under 
the UCC and that the complaint properly stated a claim 
for breach of the implied warranty of merchantability.38 

Whether following the principle set forth in Buckeye 
Union or cases from other jurisdictions, it would appear 
that Flint breached a warranty of merchantability by selling 
contaminated water. As will be discussed below, the trial 
court held that there was no contract between Flint and 
its water consumers. Even if this were so, under equitable 
principles Flint should still have been liable in quasi contract.

If there were no contract between Flint and its wa-
ter consumers, should Flint still have been liable in 

quasi contract? 

The principles applicable to quasi contract relief are set 
forth in Belle Isle Grill Corp. v. City of Detroit39 as follows:

In order to sustain the claim of unjust enrich-
ment, plaintiff must establish (1) the receipt of 
a benefit by defendant from plaintiff, and (2) an 
inequity resulting to plaintiff because of the re-
tention of the benefit by defendant.40 

Accepting, for the purpose of argument, the conten-
tion that there was no contract between the city of Flint 
and its water customers, circumstances of the FWC show 
that these requirements had been met.  

First, did Flint receive a benefit from its water custom-
ers? The answer seems obvious. Flint’s water customers 
paid the city money for contaminated water. Second, 
is it inequitable for Flint to retain the benefit received? 
Here again, the answer is clear. As noted by the Michigan 
Supreme Court in McCreary v. Shields,41 “[u]njust enrich-
ment of a person occurs when he has and retains money or 

benefits which in justice and equity belong to another.”42 
Allowing municipalities like Flint to retain monies paid 
for contaminated water would be more than inequitable 
in itself, the lack of accountability could encourage simi-
lar behavior. In the absence of a contractual relationship 
between Flint and its water customers, those customers 
who have paid for contaminated water should have been 
entitled to quasi contractual relief.

How the trial court added insult to injury

It should be noted at the outset that suing the function-
ally bankrupt city of Flint for money was pretty much a fool’s 
errand from the start. Unlike the FWC personal injury cases 
with additional defendants and potentially great rewards, the 
consumer cases were only likely to succeed under the best 
of circumstances. By the time these cases were to be heard 
in the Genesee County Circuit Court on Flint’s summary 
disposition motion, the cases had been through multiple 
motion hearings and a trip up to and back from the court 
of claims. Plaintiffs’ counsels in these cases recognized that 
without additional funding a negative decision on summary 
disposition could end the litigation. A negative decision is 
exactly what Flint’s water consumers received.43 

Those of us that practice consumer law have learned 
that having a consumer class action survive in a Michigan 
circuit court is at best a long shot. Circuit court judges 
have shown an antipathy to consumer class actions for a 
number of reasons. With hundreds of FWC cases putting 
enormous pressure on the Genesee Circuit Court docket, 
including many class actions, it was reasonable to expect 
the FWC consumer class actions might not survive sum-
mary disposition. The only question was how the trial 
court would analyze the issues presented in these cases. 
Sadly for Flint’s water consumers, the trial court’s opinion 
failed to adequately address these important issues and 
relied on inapplicable case law. 

In granting Flint summary disposition the trial court’s 
opinion relied primarily on Borg-Warner Acceptance Corp. 
v Department of State.44 Borg-Warner does not apply to the 
FWC consumer cases for a number of reasons. First, Borg-
Warner has nothing to do with water. The case involves a 
breach of contract suit against the Secretary of State by a 
lender who paid a “nominal fee”45 for a filing search which 
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failed to disclose a creditor with a prior security interest. As 
a result of this mistake by the Secretary of State, the lender 
extended a loan which was never repaid. The trial court 
found for the lender who was awarded nearly $43,000 in 
contract damages. The Court of Appeals affirmed.46 The 
Supreme Court using a mutual assent analysis held that 
there was no contractual relationship because the Secretary 
of State had no discretion to refuse to do the search upon 
the payment of the statutorily required fee. 

The Secretary of State was not legally capable of 
declining to perform the search or otherwise al-
tering the basic nature of its duty; nor could the 
plaintiff have chosen not to pay the required fee. 
The transaction between the parties with respect 
to the “exchange” of money for services was wholly 
devoid of free and open bargaining, the hallmark 
of contractual relationships.47

Second, the court in relying on Borg-Warner, com-
pletely ignored all the prior Michigan water case precedents 
discussed above48 which hold that a municipality operates 
its waterworks not as a governmental function, which is 
certainly the case with the Secretary of State, but as a pro-
prietor contractually supplying a commodity to its water 
consumers. This principle was recently reinforced by two 
cases: one in the Sixth Circuit—Gurtin v. State49—and one 
by the Michigan Court of Appeals—Boler v. Governor.50 
As stated in Boler and quoted in Gurtin:

[I]f a municipality is supplying a utility—or spe-
cifically waterworks—to its citizens and the citi-
zens are paying for the waterworks, the munici-
pality is operating the waterworks as a business, 
and it is doing so as a businessman or corpora-
tion, not as a concern of the state government or 
as the arm of the state.

The trial judge’s “analysis” relying on Borg-Warner for 
the proposition that there was no contract between Flint 
and its water customers was simply incorrect.

Finding no contract, the trial court in one paragraph 
waltzed it way over the implied warranty issue—no 
contract, no warranties. The most egregious error in the 
opinion, however, is this statement regarding quasi con-
tract relief: 

In Borg-Warner, supra, the Court held that the 
delivery of water in exchange for payment of wa-
ter bills is not sufficient consideration to create 
an implied contract.51

This statement is patently false. Borg-Warner is not a 
water case and does not say anything like this. Moreover, 
Borg-Warner does not discuss unjust enrichment at all. The 
Court simply states at the outset that there is insufficient 
consideration “to support an express or implied contract.”52 
The Court does not discuss whether it means an implied-
in-fact contract or an implied-in-law contract as would be 
applicable to quasi contract unjust enrichment. However, 
given the context an implied-in-fact contract seems the Su-
preme Court’s most logical meaning. Be that as it may, the 
trial court’s “analysis” on the unjust enrichment claim and 
purported reliance on Borg-Warner was clearly erroneous. 

Given that the trial court judge had available virtually 
all the cases cited above in this article, the failure of the 
trial court to address the principal authorities constituted 
the same type of refusal to address valid public concerns 
as had been exhibited by Michigan’s executive branch.  
Faced with the complaints concerning foul-smelling water 
and claims of contamination, the governmental officials 
simply ignored the data rather than addressing it.53  In 
precisely the same manner, the trial court literally ignored 
controlling authority to reach its result. As an institution 
established to provide transparent resolution of grievances 
against the government, the court failed in its duty, adding 
insult to injury.

Conclusion

The Flint Water Crisis (FWC) was a truly horrendous 
governmental failure resulting in serious damage to the 
residents of Flint. Flint’s water consumers have suffered 
beyond measure, especially children who will be perma-
nently impaired as a result of lead poisoning. The consumer 
issues of the FWC addressed in this article regarding the 
recovery of monies paid for contaminated water, although 
minor in relation to the personal injuries issues that still 
wander their ways though our courts, are yet additional 
examples of how the system failed Flint’s water consumers. 

The principal issues discussed here were the following: 
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(1) was there was a contract between Flint and its water 
consumers; (2) if so, was that a contract for the sale of 
goods; (3) did the supply of water to its water consumers 
come with an implied warranty that the water would be 
fit to drink; and, (2) if there was no contract between Flint 
and its water consumers, were they entitled to relief under 
the theory of unjust enrichment. Although, as shown in 
this article, there was substantial legal precedent to answer 
these questions in favor of Flint’s water consumers, the 
trial court ignored that precedent granting Flint summary 
disposition adding insult to injury. 

Problems with the supply of water by municipalities 
have not diminished after Flint.54 Unfortunately, the lack 
of accountability in the FWC consumer cases may encour-
age similar municipal conduct in the future regarding safe 
drinking water.  Perhaps the best of outcome of the FWC 
is that the tragedy that befell Flint has served to increase 
the public’s awareness of potential water contamination. 
Hopefully, the water consumers of this state will never 
again experience anything similar to what happened in 
Flint. Even though the consumers of Flint water were left 
without a remedy in the FWC, the law discussed in this 
article may prove useful in future water cases. 
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Introduction

The Fair Debt Collection Practices Act (FDCPA) is 
a “strict liability statute.”1 “[U]nless a debt collector can 
show that the alleged violation was unintentional and 
resulted from a bona fide error”2 it will be liable under the 
FDCPA. As such, debt collectors who tend to violate the 
FDCPA with some regularity will look to the bona fide 
error defense as an avenue to escape liability. The bona 
fide error defense section, 15 U.S.C. § 1693(k)(c) reads 
as follows:

A debt collector may not be held liable in any 
action brought under this subchapter if the debt 
collector shows by a preponderance of evidence 
that the violation was not intentional and result-
ed from a bona fide error notwithstanding the 
maintenance of procedures reasonably adapted 
to avoid any such error.

The meaning of this language has resulted in exten-
sive litigation. One of the most significant bona fide error 
claims—that the FDCPA violation was the result of a 
mistake of law—came to a head in the 2010 United States 
Supreme Court case of Jerman v. Carlisle, McNellie, Rini, 
Kramer & Ulrich LPA (Jerman II).3

In Jerman II the debt collector, a law firm, sent the 
debtor a notice requiring the debtor to tender any dispute 
of the debt in writing.  The Plaintiff there claimed that 
requiring a writing violated the FDCPA which contains 
several dispute provisions, some of which which do not 
require a written dispute.4 When sued by the debtor, the 
debt collector claimed sanctuary under the bona fide error 
provision based on its “mistaken interpretation of the le-
gal requirements of the FDCPA.”5 The trial court, while 
acknowledging that the debt collector had indeed violated 
the FDCPA, held that the debt collector was shielded 
from liability due to its bona fide error.6 The Sixth Circuit 

affirmed.7 After an extensive analysis the Supreme Court 
reversed, holding that a mistake of law regarding the mean-
ing of the FDCPA does not constitute a bona fide error.

We therefore hold that the bona fide error de-
fense in § 1692k(c) does not apply to a violation 
of the FDCPA resulting from a debt collector’s 
incorrect interpretation of the requirements of 
that statute.8

As important as Jerman II was in settling one impor-
tant issue on the meaning of the FDCPA bona fide error 
defense, it specifically left open the issue of whether that 
defense could apply to a mistake in the interpretation of 
state law.9 How that issue has been treated in Michigan 
federal district courts and other Sixth Circuit area district 
court cases is the subject of this article.

Mistakes Of State Law and the FDCPA 

Bona Fide Error Defense

FDCPA cases often turn on issues of state law such 
as the applicable statute of limitations; what fees or costs 
can permissibly be added to a debt; how interest should be 
calculated; and, a myriad of other possibilities. The ques-
tion is whether misinterpretation of state law can provide 
the basis of a bona fide error defense to a debt collector’s 
violations of the FDCPA. At the time of this writing there 
is no controlling Sixth Circuit holding on this question; 
however, there are indications that the Sixth Circuit may 
be leaning in the direction of prohibiting the use of mistake 
of state law as a FDCPA defense. In Wise vs. Zwicker & 
Associates P.C.,10 the Court stated:

The Supreme Court declined to address whether 
the defense is available for mistakes of law other 
than the FDCPA itself, but the discussion of the af-
firmative defense makes clear that mistakes of state 
law can give rise to liability11 (citations omitted).

The Fair Debt Collection Practices Act, the Bona Fide 
Error Defense and Mistakes of State Law

By Michael O. Nelson and Gary M. Victor
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Even though there is no definitive Sixth Circuit hold-
ing on this issue, there are several Michigan district court 
cases holding that a mistake of state law cannot provide the 
basis for a bona fide error. These cases are examined below.

In Harden v. Autovest, L.L.C12 the debt collector had 
attempted to collect a debt after the expiration of the 
statute of limitation. It sought to introduce evidence 
that its violation of the FDCPA was the result of a bona 
fide error in interpreting Michigan state law. The debtor 
sought to prevent the introduction of such evidence. In 
holding that the FDCPA bona fide error did not apply to 
a misinterpretation of state law, the court analyzed the 
issue as follows:

 The Court is persuaded that the bona fide er-
ror defense does not extend to mistakes of state 
law. In Jerman II, the Supreme Court gave sev-
eral reasons for its holding that a mistake in what 
is required by the FDCPA is not subject to the 
bona fide error defense. Among them are: (1) ‘the 
‘common maxim, familiar to all minds, that ig-
norance of the law will not excuse any person, 
either civilly or criminally’; (2) ‘when Congress 
has intended to provide a mistake-of-law defense 
to civil liability, it has often done so more explic-
itly than [in the FDCPA]’; (3) violations of the 
FDCPA need not be “willful,” ‘a term more often 
understood in the civil context to excuse mistakes 
of law’; (4) the aspect of the bona-fide error de-
fense requiring ‘procedures reasonably adapted to 
avoid any such error’ is ‘more naturally read to 
apply to processes that have mechanical or other 
such regular orderly’ steps to avoid mistakes,’ but 
‘legal reasoning is not a mechanical or strictly lin-
ear process’; (5) ‘the uniform interpretations of 
three Courts of Appeals holding that the TILA 
defense[, which is identical to the bona-fide error 
defense in the FDCPA,] does not extend to mis-
takes of law’; (6) concern that ‘nonlawyer debt 
collectors could obtain blanket immunity for 
mistaken interpretations of the FDCPA simply 
by seeking the advice of legal counsel’; and (7) 
concern that “consumers will have little incentive 
to bring enforcement actions ‘where the law [i]s 

at all unsettled, because in such circumstances a 
debt collector could easily claim bona fide error 
of law.’ All of these reasons also apply to mistakes 
of state law.13 

In Verburg v. Weltman, Weinberg & Reis Co., L.P.A,14 
the debt collector had included improper costs on its writs 
of garnishment and sought to introduce evidence that 
this FDCPA violation was the result of a bona fide error 
interpreting Michigan garnishment law. The judge cited 
the same items from Jerman II listed above and concluded 
that there was “no reason why this analysis should not 
apply to mistakes of state law as well.”15

In addition to FDCPA cases holding that a misinter-
pretation of Michigan state law cannot constitute a bona 
fide defense, there are two district court non-Michigan 
Sixth Circuit area cases holding the same regarding mis-
interpretations of those state’s laws. In the Ohio case of 
Moxley vs. Pfundstein16 the debt collector had violated the 
FDCPA by adding attorney fees to the debt. The debt col-
lector sought protection under the bona fide error defense 
on the basis of a misinterpretation of Ohio law. The court 
rejected this argument.17 In the very recent Kentucky case 
of Thompson vs. Midland Funding, LLC,18 the debt collec-
tor had attempted to collect debts after the expiration of 
the statute of limitations. The debt collector claimed a bona 
fide error on the basis of its misinterpretation of Kentucky’s 
statutes of limitations laws. The court, citing Verburg and 
Harden, rejected the debt collector’s argument.19  

Conclusion

 The Fair Debt Collection Practices Act (FDCPA) 
is a strict liability statute. The only way for a debt collector 
who has violated one or more provisions of the FDCPA to 
escape liability is to show that its violations were the result 
of a bona fide error. As debt collectors tend to violate the 
FDCPA with some frequency and one might argue inge-
nuity, on the occasions they are caught they seek shelter 
under the act’s bona fide error provision.20 The United 
States Supreme Court in Jerman v. Carlisle, McNellie, Rini, 
Kramer & Ulrich LPA (Jerman II)21 settled the question of 
whether debt collectors can use a mistaken interpretation 
of the FDCPA itself as bona fide defense. They cannot. 
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Examined here is an issue Jerman II left open—wheth-
er a misinterpretation of state law can be the basis of a bona 
fide error? While there has been no definitive holding on 
this question by the Sixth Circuit Court of Appeals, this 
article has discussed four district court cases from the Sixth 
Circuit area that have answered that question in the nega-
tive. The two Michigan district court cases holding that 
a mistake of Michigan state law cannot constitute a bona 
fide error are Harden v. Autovest, L.L.C22--where the debt 
collector attempted to collect a debt after the expiration 
of the statute of limitations-and Verburg v. Weltman, Wein-
berg & Reis Co., L.P.A23--where the debt collector added 
improper costs to its writs of garnishment. The other Sixth 
Circuit area cases discussed were Moxley vs. Pfundstein24 
from Ohio—where the debt collector added attorney 
fees to the debts—and Thompson vs. Midland Funding, 
LLC25 from Kentucky—another attempt to collect after 
the expiration of the statute of limitations.  

The elimination of the bona fide error defense can have 
a dramatic effect on FDCPA litigation. For example, a 
consumer who has been sued or threatened with suit on a 
time-barred debt may be entitled to summary judgment, at 
least as to liability, often eliminating the need for trial and 
the opportunity for a debt collector to argue to a possibly 
sympathetic judge or jury that it should not be held liable 
because its actions were simply the result of an “honest” 
mistake. Hopefully, the Sixth Circuit will end up making 
the definitive holding prohibiting the use of a mistake of 
state law as a bona fide defense to FDCPA violations. In the 
meantime, the cases discussed here can be used to support 
a debtors’ motions for summary judgment on liability.  
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