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CFPB  Implementation  of New 
Mortgage Servicing Rules ..........1

Representing Clients in Debt 
Collection Cases Where the 
Client was Never Served ............3 In August of 2016, the Consumer Financial Protection Bureau (“CFPB”) 

issued an Amendment to the Mortgage Servicing Rules. The new rules were 
issued because the CFPB “ had received reports of servicers either refusing to 
speak to successors in interest or demanding documents to prove successors in 
interest’s claims to the property that either did not exist or were not reasonably 
available” On April 19, 2018, the Bureau implemented the new rules.”1  These 
new rules are important because they allow “confirmed successors in interest” 
to receive certain information about the mortgage loan account.

Successors in interest are defined as persons who receive an ownership 
interest in the property by:   
• Devise or descent, or by inheritance from a deceased relative. 

• Right of survivorship from a deceased joint tenant.   

• Transfer from a spouse or a parent. 

• A transfer incident to a divorce, legal separation and /or property settlement.   

• Transfer into an inter vivos trust for the benefit of the successor in interest.2

Servicers are now required to respond quickly to a possible successor in 
interest who contacts the servicer by providing a written list of information 
required to confirm the person’s status as a successor in interest.3 The required 
information must be reasonable. A “potential” successor in interest becomes 
a “confirmed” successor in interest if the servicer confirms “the successor in 
interest’s identity and ownership interest in a property.”4 Servicers must have 
policies and procedures to help with their compliance with these successors 
in interest.   Servicers are not, however, required to proactively search for a 
possible successor in interest.   

Most importantly, a service cannot require that a confirmed successor in 
interest assume the mortgage loan to be considered a borrower.5 Once con-
firmed, a service may send a notice and acknowledgement form for the successor 
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to execute and return in order to opt-in to receive required (escrow, servicing 
transfer, force-placed insurance) borrower correspondence.6 Failure to return 
this form will limit a confirmed successor in interest’s rights. 

This means that a “confirmed successor in interest” is entitled to the same 
rights possessed by the original borrower or consumer as long as they complete 
the necessary forms in a timely manner. A “confirmed successor in interest” 
is now a “borrower” for purposes of RESPA’s mortgage servicing rules7 and a 
“consumer” for TILA’s mortgage servicing rules.8  

These rights are critical as a successor in interest can now gain valuable 
information about the loan transaction in order to make an intelligent decision 
on whether to assume the loan. 

It is critical that these new rules be communicated and explained not only 
to consumer lawyers but also to lawyers in contact with consumers who are 
potential successors in interest. For example, probate, estate planning and fam-
ily law attorneys are clearly in contact with consumers who may be entitled to 
these rights. I encourage all section members to educate consumers and other 
lawyers so that these important rights are utilized. After all, a home is the most 
valuable asset most consumers will ever own. 

Endnotes

1  81 Fed Reg. 72,160 at 72,165.

2  12 C.F.R. § 1024.31. 

3  12 C.F.R. § 1204.38(b)(1)(vi)(A)

4  12 C.F.R. § 1024.31.

5  12 C.F.R. § 1024.31.

6  12 C.F.S. § 1024.32.

7  12 C.F.R. § 1024.17

8  12 C.F.R §§ 1024.30(d) and 1026.2(11).  

Mission

The Consumer Law Section of the State Bar of Michigan provides education, 
information and analysis about issues of concern through meetings, seminars, 
the website (http://connect.michbar.org/consumerlaw), public service 
programs, and publication of a newsletter. Membership in the Section is open 
to all members of the State Bar of Michigan.



January 2019

3

Introduction

J.G was surprised when her employer in Illinois re-
ceived a garnishment from a court in Northern Michigan. 
J.G. had never lived in Michigan and had never received 
any notice of the lawsuit, yet a judgment had been en-
tered against her some four years earlier. It turns out that 
the address where J.G was served was once used by the 
brother of her ex-husband.1  In another case, the debtor 
was served at an address where he never lived. It happened 
to be the address of a man to whom the debtor had once 
sold a house and that address appeared on the deed along 
with both names. 2

In a system purportedly based on due process, cases 
like these should be extremely rare. Unfortunately, that 
is not the situation, especially in when it comes to debt 
collection cases. This article will examine a number of 
factors which contribute to the significant number of 
individuals in debt collection cases being subject to judg-
ments when they have not been properly served, steps that 
which should be considered before agreeing to represent 
such individuals and the legal procedure for setting aside 
a no-service judgment.

Debt Collection Cases And Proper Service

The primary reason proper service is, to put it as mildly 
as possible, so deficient in debt collection cases is the debt 
collectors are not particularly interested in due process. 
They are, one might say with little fear of contradiction, 
only interested in collecting money.  Debt collectors and 
their clients, debt buyers, have very limited information 
about the people they sue and, for that matter, the debt 
or alleged debt. These cases are filed by the thousands, in 
assembly-line like fashion, with little or no review. Debt 
collectors are known for such practices as miscalculating 
interest,3 miscalculating the amount of the debt,4 mis-
stating the statute of limitations,5 making claims on an 
inapplicable theories after the statute of limitations has 

expired,6 suing on debts they cannot prove they own,7 
overcharging for fees on garnishments8, continuing to call 
debtors after being instructed not to do so,9 and colluding 
in what is known in the trade as “sewer service”.10 Given 
this litany of improper practices, it is no wonder that debt 
collectors with their laser focus on collecting money would 
have little concern over obtaining proper service.

The other part of this service failure problem can be 
attributed to process servers working for debt collectors. 
It must be remembered for whom these process servers 
work and for what they get paid. They are paid by the debt 
collectors for obtaining service or at least attesting to hav-
ing made service or attempted to do so. In the worst case 
criminal scenario—“sewer service”—collusion between 
the debt collector and the service company results in no 
service attempt at all but affidavits that service was indeed 
made. Even where some activity toward service is made, 
process servers are sometimes, in the words of ex-head of 
the FBI James Comey, “not tethered to the truth”. For 
example, in one case the process server simply fabricated 
three attempts to effect service in order to obtain an order 
for substituted service.11 

Process servers tend to create what one might term a 
Catch 22. The process server first obtains an address for 
the debtor from a source that may be of dubious accuracy. 
When going to the address the process server is informed 
that the debtor does not live there. Rather than conclud-
ing that the debtor does indeed not live at that address, 
the process server concludes that the debtor is trying to 
evade service. In the view of the process server, the debtor 
either lives where the process server thinks the debtor lives 
or the people that do live there are lying about the debtor 
living there. No further investigation is necessary.12 The 
process server’s affidavit is then used to support the issu-
ance of substituted service at the very same address where 
the process server was told the debtor does not live. 

The nature of debtors and debt collector’s knowledge 
of their nature also contributes to the enforcement of 
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judgments taken without service of process. Unfortunately, 
many, if not most, debtors—assuming they actually owe 
the money—are not in a position to pay attorneys to de-
fend them when they learn that they have had judgments 
taken against them without service of process. Even in 
cases where consumer attorneys would likely take their 
cases because the debt collector has violated a fee shifting 
statute,13 most debtors would have no idea of this option. 
Unrepresented parties do not fare well in court. Even where 
the defendant has the wherewithal to object, judges are 
often reluctant to open a case that is already closed and 
may assume that the defendant probably owes the debt 
so no harm is done.

Having reviewed the principle factors that may result 
in judgments being taken against debtors—or individuals 
claimed to be debtors—who have never received service 
of process, we can now turn to those issues that attorneys 
should consider when presented with a client claiming  
such a judgment was taken against them.

Taking on a Case Seeking Relief from 
a No Service Judgment

As is the case with most representation decisions, the 
initial client interview is perhaps the most important part 
of determining whether to represent someone claiming 
they have had a judgment taken against them yet have 
never been served with process. We all know that potential 
clients occasionally will either through inadvertence or 
intention fail to provide accurate information. The more 
credible the client’s story, especially when supported by 
documentation, the more likely that taking the case will 
be a worthwhile challenge. However, it must be remem-
bered that the burden of proving non-service is on the 
party claiming an absence of service and mere denial is 
insufficient.14 There is no doubt that as a matter a law a 
judgment taken against a defendant that has not been 
properly served should be set aside. Be that as it may, as 
life teaches us, there is often a difference between what is 
clear as a matter of law and what happens in the real world. 

Invite someone you know to join the fun 
Invite someone to join the section

Section membership forms can be found at http://www.michbar.org/sections
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Initial Steps

Once the representation decision is made, there are 
a series of steps to follow. First, check the affidavit of ser-
vice in the court file. If the process server’s affidavit states 
that he handed the complaint to the defendant, and the 
address is correct, this will be an extremely difficult case 
on which to prevail. On the other hand, clients can often 
prove where they did – or did not – live where service was 
allegedly made.  Sometimes process servers simply lie or are 
totally mistaken and those errors can be proven.  In one 
case cited above,15 not only could the defendant show he 
did not live at the address where he was supposedly served, 
the person who did live there testified that the individual 
who allegedly answered the door did not exist and the three 
attempts to serve did not happen. If the affidavit shows 
substituted service, such service be must be “reasonably 
calculated to give the defendant actual notice of the pro-
ceedings and an opportunity to be heard.”16 The issuance 
of substituted service requires a “truly diligent search for 
an absentee defendant.”17 Substituted service at an address 
where the debtor did not live, especially where the debtor 
never lived, would most like fail to meet this test.

 Second, the court file should be further examined 
to see if there is any post judgment activity like garnish-
ments that the defendant probably received. Although this 
should not be a substitute for notice in time to respond to 
the claim, some judges may feel that the defendant should 
have responded promptly after receiving notice of the case. 
After conducting sufficient investigation to determine 
that your client was indeed subject to a judgment without 
proper notice and there is a reasonable opportunity for 
success, the next step is to utilize the legal framework to 
available to set aside the judgment.

The Legal Procedure For Setting Aside the Judgment

Once the decision is made to go forward in an attempt 
to set aside a judgment taken without proper service of 
process, the legal procedure is clear. Generally, to set a 
judgment aside for failure to obtain service of process you 
should file a motion under MCR 2.612(C)(1(d)—that the 
“judgment is void” and/or MCR 2.612(C)(1)(f )—“any 
other reason justifying relief ” because the judgment was 
obtained in violation of due process.18 Legal support for a 
motion for relief from judgment under these subsections 
is strong. As stated by the United States Supreme Court 
in Peralta vs. Heights Medical Center, Inc.:19 

An elementary and fundamental requirement of due 
process in any proceeding which is to be accorded fi-
nality is notice reasonably calculated, under the cir-
cumstances, to apprise interested parties of the pen-
dency of the action and afford them the opportunity 
to present their objections.20 

Thus, a failure to give notice violates “the most rudimen-
tary demands of due process of law”.21 A failure to provide 
process is jurisdictional not procedural. A court obtains ju-
risdiction over a person by service of process.22 A judgment is 
generally ‘void’ when the trial court lacked jurisdiction over 
the person or over the subject matter of the action.23 A num-
ber of Michigan cases hold that a court lacks jurisdiction if the 
defendant did not receive actual notice of the action.24 

Setting aside a judgment obtained without service 
of process under MCR 2-612(C)(d) or (f ) is not subject 
to conditions contained other court rules requiring a the 
setting aside of judgments.25 For example, the party seek-
ing to set aside the judgment does not have to show of a 
meritorious defense.26 This should not be surprising. The 
constitutional right to due process does not depend on a 
showing that the defendant would have prevailed if he had 
been afforded the opportunity for a hearing.

To one who protests against the taking of his property 
without due process of law, it is no answer to say that 
in his particular case due process of law would have 
led to the same result because he had no adequate 
defense upon the merits.27 

Also, the time limits under other court rules related 
to setting aside judgments do not apply.28 

Summary and Conclusion

It is all too common these days in cases brought by 
debt collectors that debtors, or purported debtors, are 
having judgments taken against them without proper 
service of process. Debt collectors’ laser focus of collecting 
money and process servers’ tendency to treat every denial 
that a person lives at a particular address as an attempt to 
evade service of process have contributed to this problem. 
When presented with a potential clients claiming that 
they have had such a judgment taken against them, care-
ful preliminary interviews are necessary to evaluate their 
stories. Where the client’s claim appears justified, the next 
step is to examine the court file starting with the affidavit 
of service. Even in cases where the affidavit shows personal 
service, the affidavit may prove to be false or mistaken. 
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ments where the court had jurisdiction. 
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In cases of substituted service, the affidavit may show an 
address where the client did not live or may have never 
lived. In the absence of indication of other activity in the 
file that the client should have had notice of the case such 
as garnishments, the client may well have a case where the 
judgment can be set aside.

Procedurally, the next step is to file a motion to have 
the judgment set aside under MCR 2.612(C)(1)(d)—that 
the judgment is void and/or MCR 2.612(C)(1)(f )—that 
the client was denied due process. You will not be required 
to show a meritorious defense and the time limits under 
other court rules for setting aside judgments do not apply. 
Should you succeed, you will not only be doing a valuable 
service for your client but will also be taking a small step 
in encouraging debt collectors to follow the rules. 

https://web.archive.org/web/20101117070043/http://www.ag.ny.gov/media_center/2009/apr/apr14a_09.html
https://web.archive.org/web/20101117070043/http://www.ag.ny.gov/media_center/2009/apr/apr14a_09.html
https://web.archive.org/web/20101117070043/http://www.ag.ny.gov/media_center/2009/apr/apr14a_09.html
https://1-next-westlaw-com.ezproxy.emich.edu/Link/Document/FullText?findType=Y&serNum=2011455158&pubNum=543&originatingDoc=I55b10058351a11e088699d6fd571daba&refType=RP&fi=co_pp_sp_543_266&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1-next-westlaw-com.ezproxy.emich.edu/Link/Document/FullText?findType=Y&serNum=2011455158&pubNum=543&originatingDoc=I55b10058351a11e088699d6fd571daba&refType=RP&fi=co_pp_sp_543_266&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1-next-westlaw-com.ezproxy.emich.edu/Link/Document/FullText?findType=Y&serNum=2011455158&pubNum=543&originatingDoc=I55b10058351a11e088699d6fd571daba&refType=RP&fi=co_pp_sp_543_266&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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Nominations are now open for major State Bar of 
Michigan awards that will be presented at a 2019 awards 
celebration.

The Roberts P. Hudson Award goes to a person whose 
career has exemplified the highest ideals of the profession. 
This award is presented periodically to commend one or 
more lawyers for their unselfish rendering of outstanding 
and unique service to and on behalf of the State Bar, given 
generously, ungrudgingly, and in a spirit of self-sacrifice. 
It is awarded to that member of the State Bar of Michigan 
who best exemplifies that which brings honor, esteem and 
respect to the legal profession. The Hudson Award is the 
highest award conferred by the Bar.

The Frank J. Kelley Distinguished Public Service 
Award recognizes extraordinary governmental service by 
a Michigan attorney holding elected or appointed office. 
Created by the Board of Commissioners in 1998, it was 
first awarded to Frank J. Kelley for his record-setting tenure 
as Michigan’s chief lawyer.

The Champion of Justice Award is given for extraor-
dinary individual accomplishments or for devotion to a 
cause. No more than five awards are given each year to 
practicing lawyers and judges who have made a significant 
contribution to their community, state, and/or the nation.

The Kimberly M. Cahill Bar Leadership Award was 
established in memory of the 2006-2007 SBM president, 
who died in January of 2008. This award will be presented 
to a recognized local or affinity bar association, program 
or leader for excellence in promoting the ideal of profes-
sionalism or equal justice for all, or in responding to a 
compelling legal need within the community during the 
past year or on an ongoing basis.

The John W. Cummiskey Pro Bono Award, named 
after a Grand Rapids attorney who was dedicated to mak-
ing legal services available to all, recognizes a member of 
the State Bar who excels in commitment to pro bono is-
sues. This award carries with it a cash stipend to be donated 
to the charity of the recipient’s choice.

The John W. Reed Michigan Lawyer Legacy Award 
was introduced in 2011 and is named for a longtime and 
beloved University of Michigan Law School professor and 
Wayne State University dean. This award will be presented 

periodically to a professor from a Michigan law school 
whose influence on Michigan lawyers has elevated the 
quality of legal practice in the state.

All SBM award nominations are due by 5 p.m. Friday, 
Feb. 15, 2019.

The Liberty Bell Award recipient is selected from 
nominations made by local and special-purpose bar asso-
ciations. The award is presented to a non-lawyer who has 
made a significant contribution to the justice system. The 
deadline for this award is Friday, May 10, 2019.

An awards committee co-chaired by SBM Vice Presi-
dent Robert J. Buchanan and SBM Secretary Dana M. 
Warnez reviews nominations for the Roberts P. Hudson, 
John W. Reed, Champion of Justice, Frank J. Kelley, 
Kimberly M. Cahill, and Liberty Bell awards. The SBM 
Pro Bono Initiative Committee reviews nominations for 
the John W. Cummiskey Pro Bono Award. These recom-
mendations are then voted on by the full Board of Com-
missioners at its April meeting.

Last year's non-winning nominations will automati-
cally carry over for consideration this year. Nominations 
should include sufficient details about the accomplish-
ments of the nominee to allow the committees to make 
a judgment.

Any SBM member can nominate candidates for 
awards. To apply online or download application forms 
visit the awards page (https://www.michbar.org/programs/
eventsawards). Cummiskey Award nominations can be 
directed to Robert Mathis at rmathis@michbar.org; all 
other nominations can be submitted to Anne Smith at 
asmith@michbar.org.

Nominations Open for Major State Bar Awards
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