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Introduction

The Tyson case involves a “spot delivery,”1 also known as a “yo-yo” sale. On 
August 10, 2013, plaintiff, Se Tara Tyson, purchased a used 2006 Chevrolet 
Cobalt from defendant dealer (Car Source) for $8,525.00. She financed the 
purchase, arranged for a down payment of $1,248.00, signed all the appli-
cable documents, and drove off in the car. Unbeknownst to plaintiff, defen-
dant incorrectly entered plaintiff’s financial information into the intended fi-
nance company’s (Credit Acceptance Corporation’s [CAC]) software showing 
a greater income than she actually earned.2 Not surprisingly, when the finance 
company recognized the data was incorrect, it refused to finance the deal on 
terms acceptable to the dealer. Instead, the finance company demanded that 
the dealer pay the finance company an additional $1,500 as a condition of 
buying the deal.  Two days after the sale, defendant requested plaintiff to 
return to the dealership. On her arrival, the dealer demanded that she sign 
new documents and pay an additional $1,500, the amount demanded by the 
finance company. Plaintiff refused and left the dealership without her car after 
her personal possessions were removed from the vehicle.

In its efforts to restructure the deal, the dealership failed to provide plain-
tiff with an adverse action notice which creditors3 are required to provide 
under the Equal Credit Opportunity Act4 (ECOA) and the regulations passed 
thereunder.5 In fact, the evidence showed that the dealership never provided 
customers which such notices.6

Plaintiff filed suit for violation of the ECOA, common law and statutory 
conversion7 as well as other theories.8 After some procedural wrangling, two 
summary judgments were entered by the district court in separate orders. In 
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one, the district court judge granted defendant’s motion dismissing plaintiff’s 
conversion claims on the basis that they were barred by the economic loss 
doctrine.9 In a second, the court held that the defendant was a creditor within 
the meaning of the ECOA and had violated the act by failing to provide 
plaintiff with an adverse action notice but denied plaintiff’s request for an 
injunction under the act.10 Both parties appealed.

On appeal, the Sixth Circuit Court of Appeals11 affirmed summary judg-
ment on plaintiff’s ECOA claim, reversed the trial court’s denial of injunc-
tive relief, and reversed summary judgment on plaintiff’s statutory conversion 
claim.12 (The common law conversion was not pressed on appeal). This article 
will examine the law and reasoning relied upon by the Tyson Court. 

The ECOA

Adverse action notices

As originally enacted in 1974, the ECOA was designed to prohibit credi-
tors from discouraging or discriminating against credit applicants on the ba-
sis of race, color, religion, national origin, sex, marital status, or age.13 In 
1976, Congress amended the ECOA to include a provision requiring credi-
tors to provide applicants with written notice of the specific reasons why an 
adverse action was taken in regard to their credit (adverse action notices).14 
The amendment was intended to allow consumers to understand the specific 
reasons for any denial of credit and correct possible errors.15 Civil violations 
of the ECOA subject a defendant to awards for actual damages16 and up to 
$10,000 for a willful violation17 with attorneys’ fees in either case.18 

15 USC § 1691(d)(2) and (3) provide, in pertinent part, for adverse ac-
tion notices as follows:

(2) Each applicant [for credit] against whom adverse action is taken 
shall be entitled to a statement of reasons for such action from the 
creditor. A creditor satisfies this obligation by—

(A) providing statements of reasons in writing as a matter of course to 
applicants against whom adverse action is taken; . . . .

 (3) A statement of reasons meets the requirements of this section only 
if it contains the specific reasons for the adverse action taken.

“Adverse action” is defined in § 1691(d)(6) as:

a denial or revocation of credit, a change in the terms of an existing 
credit arrangement, or a refusal to grant credit in substantially the 
amount or on substantially the terms requested.

It appears obvious that under the ECOA car dealers would be required to 
provide customers that seek to finance their car purchases with adverse action 
notices whenever the dealer denies or revokes credit, changes the terms of exist-
ing credit, or refuses to grant credit in terms substantially different from the 
amount or terms requested. 
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Here comes the rub. Car dealers have consistently ar-
gued that they are not “creditors” for the purposes of the 
Act. Instead, they argue, that they are simply middlemen 
between their customers and the finance companies to 
whom the vehicle purchase contracts are assigned. It is 
curious, if not incomprehensible, that this contention is 
given any traction at all as virtually all retail install sales 
contracts written up by car dealers in Michigan list the 
dealer as the “creditor” and the ECOA defines “creditor” 
as anyone who regularly “extends” credit. Be that as it 
may, the nub of this issue in Tyson was whether the defen-
dant car dealer was a creditor within the meaning of the 
ECOA’s adverse action notice requirement.  

 To analyze the “creditor” issue one must start 
with the definitions in the statute and its regulations. The 
statute, 15 USC § 1691(a)(e), reads as follows:

(e) The term “creditor” means any person who 
regularly extends, renews, or continues credit; 
any person who regularly arranges for the ex-
tension, renewal, or continuation of credit; or 
any assignee of an original creditor who par-
ticipates in the decision to extend, renew, or 
continue credit.

The applicable regulation, 12 CFR § 202.2(l), ex-
plains, and arguably expands, the statutory definition of 
creditor:

(l) Creditor means a person who, in the ordi-
nary course of business, regularly participates in 
a credit decision, including setting the terms of 
the credit. The term creditor includes a credi-
tor’s assignee, transferee, or subrogee who so 
participates. . . . 

Again, it would seem axiomatic that car dealers who 
regularly draw up and execute retail installment contracts 
containing the terms of financing are “participating” in 
credit decisions whether or not those contracts are as-
signed to a finance company.19 Even so, prior to Tyson, 
there were two Federal District Court cases in Michigan 
holding that car dealers were not creditors for the purposes 
of ECOA adverse action notices.20 We can now turn to the 
reasoning of Tyson that reached a different result.

The Tyson Court first outlines the difference between 
a “creditor” for the purposes of discrimination or dis-
couragement and for the purposes of providing adverse 
action notices:

Importantly, Regulation B distinguishes clause 
[2] by stating that persons qualifying as “credi-
tors” under that clause—that is, those who 
merely arrange for credit by referring applicants 
to lenders—are considered “creditors” solely for 
the purposes of the ECOA’s prohibitions on dis-
crimination and discouragement. . .As a result, 
Regulation B limits the class of creditors who are 
required to provide such notices to “person[s] 
who, in the ordinary course of business, regu-
larly participate in a credit decision, including 
setting the terms of the credit. . .””21 (emphasis 
added).

The Court then went on to analyze the facts to deter-
mine whether defendant dealer, Car Source, was a credi-
tor for the purposes of adverse action notice requirement.

Viewing the record evidence in the light most fa-
vorable to Car Source, we agree with the district 
court that Car Source is a “creditor” subject to the 
ECOA’s notice requirement. There is no dispute 
that Car Source is, at the very least, a “person who 
regularly arranges for the extension, renewal, or 
continuation of credit,” such that it qualifies as a 
“creditor” under the statutory definition of that 
term. The deposition testimony . . .establishes 
that Car Source is a “creditor” required to provide 
notice under Regulation B’s definition of that 
term because Car Source “regularly participates 
in [the] credit decision” by “setting the terms of 
the credit.” Indeed, [Car Source’s manager testi-
fied] that Car Source “structure[s]” customers’ fi-
nancing agreements by determining “how much 
to charge them...[a]nd how much interest...[a]nd 
how big the payments are.” [(CAC’s representa-
tives testified] that when Car Source is preparing 
a financing deal that will ultimately be assigned 
to CAC, “the terms of the deal are totally up to” 
Car Source.22 (Citations omitted).

 It appears that under the Court’s analysis, the 
general conduct of car dealer finance managers would 
make most, if not all, car dealers subject to the adverse 
action notice requirement since finance managers ordi-
narily determine “how much to charge” applicants for 
credit, “how much interest” they must pay, and “how big 
the payments” will be.23  Even so, the Court went on to 
discuss the “we-are-only-middlemen” defense.
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Defendants’ primary argument on appeal is that 
Car Source served as a mere middleman between 
plaintiff and CAC, and that CAC was the true 
“creditor” with responsibility for providing plain-
tiff with notice of any adverse action. We find this 
argument unavailing. . .When CAC informed 
Car Source that no advance would be issued on 
plaintiff’s financing deal, it was Car Source’s sole 
decision to react by presenting plaintiff with an 
ultimatum that effectively changed the terms of 
her existing credit arrangement. When coupled 
with its regular participation in credit decisions, 
Car Source’s unilateral decision to take that ad-
verse action triggered an obligation to provide 
plaintiff with a written statement of its specific 
reasons for doing so.24 (Citations omitted).

There can be no doubt that under Tyson’s reasoning 
car dealers that engage in spot deliveries by attempting 
to change the terms of the original financing contract 
after the sale is completed will be held to be creditors for 
the purposes of providing adverse action notices to their 
customers. Unfortunately, only a very small percentage 
of car buyers that are the victims of spot deliveries will 
ever seek the services of a competent consumer advocate. 
These victims are mostly poor, uneducated individuals 
with bad credit that are easily intimidated into signing 
new, less beneficial financing agreements. Tyson provides 
one step on the journey of protecting consumers by re-
quiring that car dealers provide adverse action notices to 
these spot delivery victims. We can now turn to injunc-
tions under the ECOA.

Injunctions

Plaintiff had sought injunctive relief under the 
ECOA. The district court denied injunctive relief on the 
basis that the “ECOA only permits injunctive relief in the 
case of a civil action brought by the attorney general of the 
United States.”25 The Tyson Court reversed holding that 
the district court had applied “an incorrect understanding 
of controlling law.”26 In so holding, the Court stated:

. . .[T]the statutory provision governing the types 
of relief available to private parties under the 
ECOA explicitly states that “[u]pon application 
by an aggrieved applicant, the appropriate United 
States district court or any other court of com-
petent jurisdiction may grant such equitable and 

declaratory relief as is necessary to enforce the re-
quirements imposed under [the Act].” 15 U.S.C. 
§ 1691e(c) (emphasis added). As the emphasized 
language suggests, the ECOA provides applicants 
for credit—i.e., private parties—with the right to 
seek equitable relief.27 (Emphasis by the Court).

Clearly, the ECOA provides private parties with 
a wide range of remedies including injunctive relief. 
Having analyzed Tyson’s holding regarding the ECOA, we 
can now examine the issues surrounding statutory con-
version and the economic loss doctrine.

Statutory Conversion and the Economic Loss Doctrine

Plaintiff had made claims for both common law con-
version and statutory conversion. The district court dis-
missed these claims on the basis that they were barred by 
the economic loss doctrine.28 Plaintiff only pursued the 
statutory conversion claim on appeal. The Tyson Court 
reversed holding that the economic loss doctrine was 
inapplicable to plaintiff’s statutory conversion claim.29 
Before getting into the Court’s analysis, a brief discussion 
of statutory conversion and the economic loss doctrine 
will prove helpful.

Statutory conversion

The leading case on statutory conversion is the re-
cent Michigan Supreme Court case of Aroma Wines & 
Equipment, Inc v Columbian Distribution Services, Inc.30 
In Aroma Wines, a wine distributor sued a warehousing 
business for conversion and breach of contract when 
the warehouse removed plaintiff’s wine from a climate 
controlled environment to an uncontrolled environ-
ment. The trial court granted a directed verdict for the 
defendant on plaintiff’s statutory conversion claim. The 
primary issue before the Court was the meaning of the 
statutory conversion statute, and in particular: “convert-
ing property to the other person’s own use.” That statute, 
MCL § 600.2919a, reads, in pertinent part:

(1) A person damaged as a result of either or both 
of the following may recover 3 times the amount 
of actual damages, plus costs and reasonable at-
torney fees:

(a) Another person’s stealing or embezzling 
property or converting property to the other 
person’s own use. . .
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(2) The remedy provided by this section is in ad-
dition to any other right or remedy the person 
may have at law or otherwise.

The Court engaged in an extensive analysis of the de-
velopment of common-law conversion concluding that:

While the tort of conversion originally required 
a separate showing that the converter made some 
use of the property that amounted to a total de-
privation of that property to its owner, by the 
twentieth century common-law conversion more 
broadly encompassed any conduct inconsistent 
with the owner’s property rights.31

Under this definition, common-law conversion, 
though an “intentional” tort, can result from the mis-
taken dominion over someone else’s goods.32 Statutory 
conversion is different as the Court went on to explain.

 The Court held that statutory conversion is com-
mon-law conversion with the additional element of a 
showing that the defendant converted the property to its 
own use. It defined that term to mean that:

. . . someone alleging conversion to the defen-
dant’s “own use” under MCL 600.2919a(1)(a) 
must show that the defendant employed the con-
verted property for some purpose personal to the 
defendant’s interests, even if that purpose is not 
the object’s ordinarily intended purpose.33

In sum, if a defendant exercises dominion over 
someone else’s goods in a manner inconsistent with the 
owner’s property rights for some purpose personal to the 
defendant, that would constitute statutory conversion.34

 The economic loss doctrine35

At the heart of the district court’s dismissal of plain-
tiff’s conversion claims lies the judicially-created eco-
nomic loss doctrine involving cases containing both 
contract and tort elements. The doctrine was formally 
adopted by the Michigan Supreme Court in Neibarger 
v Universal Cooperatives, Inc.36 Neibarger involved two 
consolidated cases brought in negligence and prod-
ucts liability by dairy farmers whose milking machines 
proved defective more than four years after installation. 
It was a statute of limitations case. The issue was wheth-
er the four-year statute under the Uniform Commercial 

Code (UCC)37 or the three-year statute applicable to 
products liability,38 which at the time was subject to the 
common-law discovery rule,39 should control. 

The Neibarger Court concluded that in this twilight 
zone between torts and contracts involving defective 
goods where the plaintiff has suffered only economic loss, 
the UCC statute should control. 

Accordingly, we hold that where a plaintiff seeks 
to recover for economic loss caused by a defec-
tive product purchased for commercial purposes, 
the exclusive remedy is provided by the UCC, 
including its statute of limitations.40 

The application of the doctrine was further explained 
by the Michigan Court of Appeals in Quest Diagnostics, 
Inc v MCI Worldcom, Inc41 as follows:

. . .[W]e conclude that parties to a transaction 
for goods are precluded recovery in tort for eco-
nomic loss caused by inferior products where: (1) 
the parties or others closely related to them had 
the opportunity to negotiate the terms of the sale 
of the good or product causing the injury, and 
(2) their economic expectations can be satisfied 
by contractual remedies.42

These cases show that the economic loss doctrine 
is designed to be applied in cases involving the sale of 
goods that later prove to be defective—cases where the 
parties can assess and negotiate over the risks attendant to 
such possibilities. Many courts have resisted applying the 
doctrine to other types of cases.43 However, some courts 
saw the doctrine as a hammer and any case involving 
both contract and torts claims as a nail.44 In holding that 
the economic loss doctrine barred plaintiff’s conversion 
claims the district court relied on one of those cases.45 
That case was Scarff Bros. v. Bischer Farms, Inc.46 

In Scarff Bros. the plaintiffs, cattle brokers, had cat-
tle stored at defendant’s feed lot and some went miss-
ing. Plaintiff sued for breach of contract and conversion. 
With little analysis other than citing Neibarger and a case 
extending the doctrine to services,47 it held the economic 
loss doctrine barred plaintiff’s conversion claims.48 Even 
if Scarff Bros. was correctly decided, which is at least 
doubtful, it has no application to a spot delivery case as 
the Tyson Court so held.
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The Tyson Court Analysis

In concluding that the economic loss doctrine did 
not apply in this case, the Court reviewed the law on 
both statutory conversion49 and the economic loss doc-
trine50 and applied them to the facts. 

Together, these tenets indicate that the economic 
loss doctrine was inappropriately applied in this 
case. . .Because Defendants’ contractual duties 
regarding title, possession, and delivery had effec-
tively terminated by the time plaintiff returned 
to Car Source on August 12, 2013, it cannot be 
said that her conversion claims are based on de-
fendants’ violation of a duty arising under the 
contract of sale. Moreover, post-delivery repos-
session by a non-lien-holding seller is not the 
sort of risk typically anticipated by buyers in the 
ordinary course of bargaining for a commercial 
transaction. Thus, plaintiff could not reasonably 
have been expected to bargain against the possi-
bility that defendants would repossess the vehicle 
without any legal authority. . .51

The Tyson Court’s decision should be lauded for hold-
ing that the economic loss doctrine was inapplicable to 
defeat a statutory conversion claim in a spot delivery case. 
However, there are other ways in which the Court might 
have reached the same decision that could have, and ar-
guably should have, been incorporated into its opinion. 
For example, in Michigan the economic loss doctrine ap-
plies primarily to defective goods cases52 although some 
courts have extended it to service contracts.53 The Court 
could have more clearly found the doctrine inapplicable 
because spot deliveries have nothing to do with defective 
products or even services. There was nothing wrong with 
the vehicle in this case. It was simply wrongfully repos-
sessed by the dealer.  Also, the Court could have held 
the economic loss doctrine inapplicable to a statutory 
conversion claim on the basis the statute specifically pro-
vides that its remedies are in addition to “any other right 
or remedy the person may have at law or otherwise.”54 
Nevertheless, it is easy to be a critic and as consumer ad-
vocates we should be happy with the end result.

Conclusion

Spot deliveries or yo-yo sales are an all-too-common 
scam engaged in by car dealers. Anything that will help 
diminish this disreputable conduct should be lauded. 

This is why the 6th Circuit’s decision in Tyson v Sterling 
Rentals, Inc55deserves high praise. As a result of Tyson, car 
dealers that engage in spot deliveries can be found liable 
for failing to provide adverse action notices required un-
der the Equal Credit Opportunity Act56 (ECOA) and can 
additionally find themselves liable for triple damages for 
statutory conversion.

The ECOA requires “creditors” to provide adverse ac-
tion notices when they regularly participate in a credit 
decision. In prior spot delivery cases, car dealers had ar-
gued, somewhat incredulously, that they were not credi-
tors but just middlemen between the customer and the 
finance company, the true creditor. However unsound 
that argument might seem, prior to Tyson, two Michigan 
federal district court cases held that car dealers were not 
creditors for the purposes of the ECOA adverse action 
notice requirement. The Tyson Court reversed those cases 
sub silentio by holding in this spot delivery case that the 
defendant car dealer was indeed an adverse action notice 
creditor. Moreover, there is language in Tyson that sup-
ports the position that car dealers in the general course 
of business would be such creditors. Since spot deliveries 
are clearly willful acts, awards of $10,000 together with 
attorneys’ fees57 could prove a valuable deterrent. 

The district court dismissed plaintiff’s statutory con-
version claim holding that it was barred by the economic 
loss doctrine. That judge-made doctrine was designed to 
prohibit tort claims involving defective goods and purely 
economic loss, especially in a commercial setting. The 
principal idea was that in these cases where the parties 
could bargain for potential risks, only contract remedies 
were available. The Tyson Court held that the economic 
loss doctrine was inapplicable to a spot delivery case. 
Essentially, car buyers are in no position to negotiate 
over the issue of whether the dealer will wrongfully re-
possess the vehicle after the sale is consummated. The 
statutory conversion statute remedy of three times the 
value of the converted goods with attorneys’ fees is in 
addition to any other remedies. Potential liability for 
statutory conversion, along with the remedies for viola-
tions of the ECOA, serves as a significant deterrent to 
spot deliveries. Hopefully, as a result of Tyson we may 
see at least some small decrease in the number of spot 
deliveries in Michigan. 

Endnotes

1  The typical spot delivery involves the credit sale of an auto-
mobile which is fully consummated between the car dealer and 
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the consumer. After the consumer leaves with the vehicle, the 
prearranged finance company refuses to complete its purchase 
of the financing documents leaving the dealer to accept pay-
ments rather than the finance company. In these circumstanc-
es, the dealer will use some artifice to lure the buyer back to 
the dealership. Once there, the dealer will demand changes in 
the financing documents that will enable it to sell the financed 
deal such as an additional down payment or a co-signer. If the 
buyer refuses to agree to the new terms, the dealer keeps the 
vehicle and usually any down payment as well.

2  A video reconstruction of the data entry showed that the 
dealer knew the information was incorrect as the same person 
who originally entered the information ignored a screen show-
ing the information was erroneous.

3  As will be discussed below, the meaning of the term “creditor” 
became a central issue in this case.

4  15 USC 1691, et seq.

5  12 CFR 12.202.1, et seq.

6  Tyson v Sterling Rentals, Inc, 836 F3d 571 (6th Cir 2016).

7  MCL § 600.2919.

8  Plaintiff’s counsel in the Tyson case was Ian Lyngklip of Lyn-
gklip & Associates, Consumer Law Center, PLC.
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12  Id at 573-574.
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Bridgemill Commons Dev. Grp., LLC, 754 F3d 380 (6th Cir 
2014).

14  See 15 USC § 1691(d)(2)–(3); see also Treadway v. Gateway 
Chevrolet Oldsmobile Inc., 362 F3d 971 (7th Cir 2004).

15  See the Senate report on the amendment:  S Rep No 94–589, 
at 4 (1976).

16  USC § 1691e(a).

17  USC § 1691e(b).

18  USC § 1691e(d).

19  In Treadway v Gateway Chevrolet Oldsmobile, Inc, 362 F3d 
971 (7th Cir 2004), the leading case in this area, the Court 
held that a car dealer that did not send a customer’s credit 
application to any finance company was a creditor for the 
purposes of the ECOA adverse action notice requirement. In 
so holding, the Court’s reasoning would seem to apply to the 
general activities of car dealers in the financing process.

 . . . Gateway frequently participates in the credit deci-
sion by restructuring the terms of the sale in order to meet 
the concerns of the creditor. For instance, in order to get 
a lender to change its mind and extend credit, Gateway 
might (a) insist on more money down; (b) request that 
the applicant find a cosigner; or (c) lower the price of the 
car in order to lower the loan-to-value ratio. . . .Finally, 

Gateway regularly set the annual percentage rate (APR) as-
sociated with the sale. Treadway at 980 (citations omitted).

20  See Fultz v Lasco Ford, Inc, 2007 WL 3379684 and Gillom 
v Ralph Thayer Automotive Livonia, Inc, 444 FSupp2d 763 
(2006). 

21  Tyson v Sterling Rentals, Inc, 836 F3d at 578.

22  Id.

23  It should be noted that the Court discusses its holdings as be-
ing consistent with Treadway v Gateway Chevrolet Oldsmobile, 
Inc, 362 F3d 971 (7th Cir 2004). See supra fn 18.

24  Tyson v Sterling Rentals, Inc, 836 F3d at 578-579.

25  Tyson v Sterling Rentals, Inc, 2014 WL 1245852 at 4.

26  Tyson v Sterling Rentals, Inc, 836 F3d at 580.

27  Id.

28  Tyson v Sterling Rentals, Inc, 80 FSupp3d 736, 742 (2015).

29  Tyson v Sterling Rentals, Inc, 836 F3d at 580-583

30  497 Mich 337 (2015).

31  Id at 353.

32 This is entirely consistent with the Restatement of Torts, 2d 
wherein Comment b to § 223 reads:

Necessity of intent. Conversion is always an intentional exercise 
of dominion or control over the chattel. Mere non-feasance 
or negligence, without such an intent, is not sufficient for 
conversion.  If the actor has the intent to do the act exercising 
dominion or control, however, he is not relieved from liability 
by his mistaken belief that he has possession of the chattel or 
the right to possession, or that he is privileged to act.

33  497 Mich 337, 359 (2015).

34  For a discussion of statutory conversion in the context of resi-
dential security deposits, See Gary M. Victor, Security Deposits, 
the Michigan Consumer Protection Act and Statutory Conversion, 
20 Consumer Law Newsletter 2 (No 3 August 2016).

35  For a discussion of the economic loss doctrine and consumers, 
See Gary M. Victor, The Economic Loss Doctrine and Consum-
ers, 89 Michigan Bar Journal 23 (No 9 September 2010).

36  439 Mich 512 (1992).

37  MCL § 440.2725.

38  MCL § 600.5833.

39  In an ironic note, the common-law discovery rule was abol-
ished by the Michigan Supreme Court in Trentadue v Buckler 
Automatic Lawn Sprinkler Com, 479 Mich 378 (2007). See 
Gary M. Victor and Ian B. Lyngklip, The Death of the Discov-
ery Rule and its Implications on Consumer Claims, 16 Consumer 
Law Newsletter 3 (No 1 August 2012).

40  Neibarger at 527-528. Even though created to deal with 
commercial transactions, the doctrine was later applied in a 
consumer transaction context in Sherman v Sea Ray Boats, Inc, 
251 Mich App 41 (2002). 
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43  See, eg. Cargill, Inc v Boag Cold Storage Warehouse, Inc , 71 
F3d 545 (6th Cir 1995); Farm Bureau Mutual v Combustion 
Research Corp, 255 Mich App 715 (2003); Higgins v Lauritzen. 
209 Mich App 266 (1995) and Detroit Board of Education v 
Celotex Corp, 196 Mich App 694 (1992). 

44  See eg, Rinaldo’s Construction Corp v Michigan Bell Telephone 
Co, 454 Mich 65 (1997) and Huron tool and Engineering Co v 
Precision Consulting Services Inc, 209 Mich.App. 365 (1995), 
each applying the doctrine to contracts for services.

45 Tyson v Sterling Rentals, Inc, 80 FSupp3d 736, 742 (2015).

46  546 FSupp2d 473 (ED Mich.2008).

47 Rinaldo’s Construction Corp v Michigan Bell Telephone Co, 454 
Mich 65 (1997).  

48  546 FSupp at 487. It can be noted that in Scarff Bros the 

court held further that plaintiff’s statutory conversion claim 
was barred because they had not proven that defendant’s had 
converted the property to their own use. However, this was be-
fore the Michigan Supreme Court defined that term in Aroma 
Wines & Equipment, Inc v Columbian Distribution Services, Inc, 
497 Mich 337 (2015).

49  Tyson v Sterling Rentals, Inc, 836 F3d 571, 580-581.

50  Id at 582-583.

51  Id at 583.

52  Id at 582.

53  See, supra fn 44.

54  MCL § 600.2919a(3).

55  Tyson v Sterling Rentals, Inc, 836 F3d 571 (6th Cir 2016).

56  15 USC 1691, et seq.
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Issues: “Junk fax” case under the Telephone Consumer 
Protection Act (TCPA); 47 USC § 227(b)(1)(C) & (b)(2)
(D); 47 CFR § 64.1200(a)(4); Class certification under 
Fed.R.Civ.P. 23(a); Whether common questions pre-
dominated; Rule 23(b)(3); Young v. Nationwide Mut. Ins. 
Co.; Amgen, Inc. v. Connecticut Ret. Plans & Tr. Funds; Be-
attie v. CenturyTel, Inc.;  Waste Mgmt. Holdings, Inc. v. 
Mowbray  (1st Cir.);  Smilow v. Southwestern Bell Mobile 
Sys., Inc. (1st Cir.); Gene & Gene LLC v. BioPay LLC (5th 
Cir.); Dismissal of the case as moot based on the rejected 
offers of judgment; Fed.R.Civ.P. 68(a)–(b); O’Brien v. Ed 
Donnelly Enters.; Campbell-Ewald Co. v. Gomez; Genesis 
Healthcare Corp. v. Symczyk; Lipker v. AK Steel Corp.
Case: Bridging Cmtys., Inc. v. Top Flite Fin., Inc.
Court: U.S. Court of Appeals Sixth Circuit ( Published 
Opinion )
Judges: Stranch, Gilman, and White 

Summary: [This appeal was from the ED-MI.]  In this 
“junk fax” case under the TCPA, the court reversed 
the district court’s order that denied the plaintiffs’ 
motion for class certification and dismissed their com-
plaints as moot after they chose not to accept offers 
of individual judgment. It held that simply mention-
ing a defense is not enough to defeat Rule 23(b)(3)’s 
predominance requirement, and that the Supreme 
Court’s decision in Campbell-Ewald required reversal 
of the dismissal. The plaintiffs alleged that defendant-
Top Flite violated the TCPA by hiring a company to send 
unsolicited fax advertisements to the plaintiffs and to a 
class of similarly situated persons and businesses. They 
claimed that these faxes were “unsolicited” and that “they 
did not have an established business relationship with Top 
Flite.” The district court denied the plaintiffs’ motion for 
class certification, and the individual plaintiffs rejected Top 
Flite’s offers of judgment. The district court denied class 
certification under Rule 23(b)(3), ruling that the plaintiffs 
“failed to show that ‘questions of law or fact common to 
class members predominate over any questions affecting 
only individual members.’” It accepted Top Flite’s argu-
ment that “‘the possibility that some of [the class] members 
gave consent . . . prior to receiving the facsimiles’ meant 
that ‘determining liability would require investigation of 

the factual circumstances of each person or business that 
received’” a fax. While the plaintiffs offered “evidence 
suggesting a class-wide absence of consent[,]” Top Flite 
never substantiated the possibility that “individualized 
consent” defeated predominance. The court was “un-
willing to allow such ‘speculation and surmise to tip the 
decisional scales in a class certification ruling,’” and noted 
that “‘Rule 23(b)(3) requires merely that common issues 
predominate, not that all issues be common to the class.’” 
Thus, the court held that “the mere mention of a defense 
is not enough to defeat the predominance requirement of 
Rule 23(b)(3)[,]” and the district court erred by holding 
to the contrary. In addition to reversing the district court 
on the class-certification issue, the court reversed its dis-
missal of the case as moot based on the Supreme Court’s 
decision in  Campbell-Ewald, which was decided while 
this case was pending. In that case, the Supreme Court 
unequivocally held “that ‘an unaccepted settlement offer 
or offer of judgment does not moot a plaintiff’s case[.]’” 
Reversed and remanded.

Breach of implied warranty of merchantability under 
Michigan’s Uniform Commercial Code (UCC) (MCL 
440.2101  et seq.); MCL 440.2314; MCL 440.2316; 
Requirement that a writing disclaiming an implied war-
ranty of merchantability must be “conspicuous”; MCL 
440.2316(2); MCL 440.1201(j); Breach of implied 
warranty of fitness for a particular purpose under the 
UCC; MCL 440.2315; Revocation of acceptance; MCL 
440.2608(1) & (2); A “reasonable time”; Bev Smith, Inc. 
v. Atwell; MCL 440.1205(1);  Head v. Phillips Camper 
Sales & Rental, Inc.; Violation of the Michigan Consumer 
Protection Act (MCPA) (MCL 445.901  et seq.); MCL 
445.903(1)(y); Breach of implied warranty under the 
Magnuson-Moss Warranty Act (Magnuson-Moss) (15 
USC § 2301 et seq.); § 2310(d)(1); Damages; Alan Custom 
Homes, Inc. v. Krol; Award of the full contract price; MCL 
440.2711(1); Exclusion of evidence during a bench trial

Summary:  The court held that the trial court properly 
granted the plaintiff-buyer summary disposition on his implied 
warranty, revocation of acceptance, MCPA, and Magnuson-
Moss claims. As to the bench trial on damages, the court 
rejected the defendant-seller’s claim that the trial court abused 
its discretion in excluding evidence, and held that plaintiff 

From the Bench
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was entitled to the full contract price. After “a fairly lengthy 
discussion” with defendant’s salesman (K), plaintiff purchased 
an outdoor wood furnace from defendant for $12,000. He 
began having trouble with it within weeks and contacted K 
for help. K made efforts to remedy the problems by obtain-
ing a retrofit kit for plaintiff, but problems with the furnace 
continued. The court noted that there was “no question that 
the implied warranty of merchantability was included in the 
contract for the sale of the furnace. First, defendant admitted 
that it was a merchant with respect to the furnace. Second, 
contrary to defendant’s argument, defendant did not disclaim 
the warranty of merchantability.” As to the implied warranty 
of fitness for a particular purpose, the court agreed with the 
trial court that there was no genuine issue of fact as to whether 
the circumstances were such that K “had reason to realize that 
reliance existed. Plaintiff’s deposition testimony establishing his 

actual reliance” on K was overwhelming, while K’s deposition 
testimony was at best equivocal. As to defendant’s argument 
that it disclaimed the warranty, the court concluded that while 
“the language of this disclaimer appears sufficient to exclude the 
implied warranty of fitness for a particular purpose pursuant to 
the language requirement in MCL 440.2316(2), it is presented 
in such a way that it does not meet the statute’s ‘conspicuous’” 
requirement. The court also found that “reasonable minds could 
not disagree that plaintiff’s revocation of acceptance occurred 
within a reasonable time.” Given his “reliance on defendant’s 
representations that the defect would be cured,” as well as his 
efforts to have defendant cure it before revocation, there was 
no merit to defendant’s argument “that it was unreasonable for 
plaintiff to wait 10 months after discovering the defect before 
his first attempt” to revoke. Affirmed.
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The Roberts P. Hudson Award goes to a person whose career has exemplified the highest ideals of the profession. This award 
is presented periodically to commend one or more lawyers for their unselfish rendering of outstanding and unique service to and 
on behalf of the State Bar, given generously, ungrudgingly, and in a spirit of self-sacrifice. It is awarded to that member of the State 
Bar of Michigan who best exemplifies that which brings honor, esteem, and respect to the legal profession. The Hudson Award 
is the highest award conferred by the Bar.

The Frank J. Kelley Distinguished Public Service Award recognizes extraordinary governmental service by a Michigan attorney 
holding elected or appointed office. Created by the Board of Commissioners in 1998, it was first awarded to Frank J. Kelley for 
his record-setting tenure as Michigan’s chief lawyer.

The Champion of Justice Award is given for extraordinary individual accomplishments or for devotion to a cause. No more 
than five awards are given each year to practicing lawyers and judges who have made a significant contribution to their commu-
nity, state, or the nation.

The Kimberly M. Cahill Bar Leadership Award was established in memory of the 2006-2007 SBM president, who died in 
January of 2008. This award will be presented to a recognized local or affinity bar association, program, or leader for excellence in 
promoting the ideal of professionalism or equal justice for all, or in responding to a compelling legal need within the community 
during the past year or on an ongoing basis.

The John W. Cummiskey Pro Bono Award, named after a Grand Rapids attorney who was dedicated to making legal services 
available to all, recognizes a member of the State Bar who excels in commitment to pro bono issues. This award carries with it a 
cash stipend to be donated to the charity of the recipient’s choice.

The John W. Reed Michigan Lawyer Legacy Award was introduced in 2011 and is named for a longtime and beloved Univer-
sity of Michigan Law School professor and Wayne State University dean. This award will be presented periodically to a professor 
from a Michigan law school whose influence on Michigan lawyers has elevated the quality of legal practice in the state.

All SBM award nominations are due by 5 p.m. Friday, Feb. 17, 2017.

The Liberty Bell Award recipient is selected from nominations made by local and special-purpose bar associations. The award 
is presented to a non-lawyer who has made a significant contribution to the justice system. The deadline for this award is Monday, 
May 12, 2017.

An awards committee co-chaired by Lori A. Buiteweg and SBM Vice President Jennifer M. Grieco reviews nominations for 
the Roberts P. Hudson, John W. Reed, Champion of Justice, Frank J. Kelley, Kimberly M. Cahill, and Liberty Bell awards. The 
SBM Pro Bono Initiative Committee reviews nominations for the John W. Cummiskey Pro Bono Award. These recommendations 
are then voted on by the full Board of Commissioners at its April meeting.

Last year's non-winning nominations will automatically carry over for consideration this year. Nominations should include 
sufficient details about the accomplishments of the nominee to allow the committees to make a judgment.

Any SBM member can nominate candidates for awards. Apply online or download application forms. Cummiskey Award 
nominations can be directed to Robert Mathis at rmathis@mail.michbar.org; all other nominations can be submitted to Joyce 
Nordeen at jnordeen@mail.michbar.org.       

Nominations Open for Major State Bar Awards

State Bar NominationsNominations are now open for major State Bar of Michigan awards 
that will be presented at the September 2017 Annual Meeting in Detroit.
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