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These days it is impossible to pick up the newspaper or listen to the news 
without being reminded that Michigan’s low-income residents are denied ba-
sic consumer rights. It is an outrage that poor people are being poisoned with 
the water in Flint, and thousands of people in Detroit are facing ongoing 
water shut-offs because of the City’s refusal to implement a water affordability 
program.

Clean drinking water is a basic human right!
Not only are Michigan’s low-income residents denied basic human rights, 

they are also denied basic consumer rights. The few consumer rights that exist 
are constantly chipped away. I was recently reminded of this while testifying 
against Senate Bill 578 before the House Committee on Financial Services. 
Senate Bill 578 proposes amendment of the Consumer Mortgage Protection 
Act. The Consumer Mortgage Protection Act requires financial institutions to 
provide certain borrowers a one-page “Borrowers’ Bill of Rights.” It says a bor-
rower has the right to shop around for loans and compare charges, the right to 
find out what fees are included in the loan, the right to find out how the bro-
ker is paid and the amount of the payment, the right not to be discriminated 
against, the right to know the reason for denial of a loan, the right to receive 
the HUD booklet “Shopping for Your Home Loan,” etc.

Senate Bill 578 proposes elimination of the one-page Bill of Rights. The 
bill instead requires lenders to distribute a 25-page document developed by 
the Consumer Financial Protection Bureau (CFPB) titled “Your Home Loan 
Toolkit–A Step-by-Step Guide.” Granted there isn’t anything wrong with the 
CFPB booklet–an updated version of the HUD booklet mentioned above. 
But the two documents serve different purposes. The CFPB booklet is de-
signed for the borrower’s self-education.  The Bill of Rights tells the borrower 
in plain terms that the borrower has the right to ask the lender for certain in-
formation and the lender has to provide it. So what’s the problem with giving 
the borrowers one additional page? According to an industry representative, 
“the financial burden is nominal, but there is a regulatory burden.” Although 
the bill has not yet come up for a vote in the House, it was unanimously 
passed in the Senate and the House Committee. Unfortunately, I suspect this 
bill will pass and become law. If so, consumers in Michigan will have one 
fewer right.

Despite the continual chipping away of consumers’ rights, the members 
of this section continue to fight back in an effort to restore and maintain 
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consumer protection in Michigan. But we are faced with the challenge of 
obtaining reasonable attorneys’ fees for our work. Recently, the section’s for-
mer chair, Dani Liblang, successfully appealed a trial court’s decision to limit 
her attorney’s fees in Kennedy v Robert Lee Auto Sales, No. 322523 (COA 
November 24, 2015).  In Kennedy, Dani sued a used car dealer on behalf of a 
consumer alleging a violation of the Magnuson-Moss Warranty Act and the 
Michigan Consumer Protection Act. The case settled. However the trial court 
limited the attorney fee award to $1,000 because it was a “nickel and dime” 
case–the consumer only recovered the down payment and other payments 
on the car, totaling $2,675.  In a published opinion, the Court of Appeals 
vacated the trial court’s decision and remanded for the trial court to apply 
the attorney fee award framework of Smith v Khouri, 481 Mich 519 (2008).  
In reaching its decision, the Court of Appeals cited the need for attorneys to 
get a “reasonable return” to encourage consumer representation. (For more 
discussion on the attorneys’ fee issue, I refer you to Gary Victor’s scholarly 
article in this newsletter).

The work of the consumer attorney is never-ending.  As long as the fi-
nancial industry and unscrupulous companies make profits from the poor, 
we will be needed to protect consumer rights. Our section members will con-
tinue to seek vigorous consumer protection in Michigan through litigation, 
legislation, and education.

Lorray S.C. Brown
Chair, Consumer Law Section

Consumer debt often leads to judgments, which can lead to impoverish-
ment or at least an inability to maintain one’s standard of living or to support 
dependents. The most likely means of escaping this situation are not particu-
larly attractive. An alternative that many lawyers are not even aware of is a 
conservatorship. This allows protection of at least three types:
• Prophylactic measures to stop hemorrhaging of debt.
• A more effective means to challenge transactions that result in debt.
• A system for managing the remaining resources of a person for herself and 

her dependents.

Michigan’s exemptions to execution after judgment are anachronistic and 
laughable. Consider some of them:

(b) All household goods, furniture, utensils, books, and appli-
ances, not exceeding in value $1,000.00.

Use of a Conservator to Protect 
Troubled Consumers
By Josh Ard
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(e) The tools, implements, materials, stock, appa-
ratus, team, vehicle, motor vehicle, horses, har-
ness, or other things to enable a person to carry 
on the profession, trade, occupation, or business 
in which the person is principally engaged, not 
exceeding in value $1,000.00.
(g) A homestead of not more than 40 acres of 
land and the dwelling house and appurtenances 
on that homestead that is not included in a re-
corded plat, city, or village, or, at the option of 
the owner, a quantity of land that consists of not 
more than 1 lot that is within a recorded town 
plat, city, or village, and the dwelling house and 
appurtenances on that land, owned and occupied 
by any resident of this state, not exceeding in 
value $3,500.00. This exemption applies to any 
house that is owned, occupied, and claimed as a 
homestead by a person but that is on land not 
owned by the person. All in MCL 600.6023.

Nowadays, many appliances can exceed $1000.00 
and few motor vehicles come that cheap. Unfortunately, 
some homes might be worth less than $3500.00 today 
in particularly blighted neighborhoods. It is indeed sad 
that these homes are worth less than some high-end Toto 
toilets.

Perhaps the only way to get the legislature to come 
up to 20th century standards, much less 21st century stan-
dards, is for someone to use another exemption from this 
statute to buy prized breeding cattle at over $1,000,000 
each, since there is no maximum dollar value given. 

(d) To each householder, 10 sheep, 2 cows, 5 swine, 
100 hens, 5 roosters, and a sufficient quantity of 
hay and grain, growing or otherwise, for properly 
keeping the animals and poultry for 6 months.
According to the New York Times, a Vermont cow 

sold for $1.3 million in 1985. The price was more for her 
breeding success than for expected dairy or meat products.

The most common means to escape these ridiculous 
burdens is to file bankruptcy, but that is not always pos-
sible. For example, some debts, such as many student 
loan debts, are not dischargeable. 

There is another possibility that is not so well 
known—the protections offered in a conservator estate. 
Probate courts under the authority of Article V of the 
Estates and Protected Individuals Code may appoint a 
conservator or make another protective order to protect 
the property of an individual. MCL 700.5401 et seq.

The possibility is not open to everyone. The 
basic criteria are set out in MCL 700.5401:
(1) Upon petition and after notice and hearing in 
accordance with this part, the court may appoint 
a conservator or make another protective order 
for cause as provided in this section.
. . .[(2) this deals with minors]
(3) The court may appoint a conservator or 
make another protective order in relation to 
an individual’s estate and affairs if the court 
determines both of the following:
(a) The individual is unable to manage property 
and business affairs effectively for reasons such 
as mental illness, mental deficiency, physical 
illness or disability, chronic use of drugs, chronic 
intoxication, confinement, detention by a foreign 
power, or disappearance.
(b) The individual has property that will be 
wasted or dissipated unless proper management is 
provided, or money is needed for the individual’s 
support, care, and welfare or for those entitled to 
the individual’s support, and that protection is 
necessary to obtain or provide money.
(4) The court may appoint a conservator in rela-
tion to the estate and affairs of an individual who 
is mentally competent, but due to age or physical 
infirmity is unable to manage his or her property 
and affairs effectively and who, recognizing this 
disability, requests a conservator’s appointment.
Many of the rationales in this statute reflect reasons 

why persons can acquire significant debt problems, e.g., 
mental illness, mental deficiency, physical illness or dis-
ability, chronic use of drugs, and chronic intoxication. 
As the Reporter’s Comment to the Estates and Protected 
Individuals Code states, the term mental deficiency may 
be a slightly lesser standard than the term mental incom-
petency. This is critical because most courts agree with 
the Restatement of Contracts than a finding of mental 
incompetency automatically results in lack of capacity to 
engage in future contracts.

The Michigan statute, at least in my opinion, differs 
significantly from the Uniform Probate Code analogue 
adopted in most states because the uniform version of 
part (a) requires a finding that the individual has an im-
pairment in the ability to receive and evaluate informa-
tion or make decisions, unless the individual is missing, 
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detained, or unable to return to the United States.  I 
am not aware of how broadly Michigan courts have in-
terpreted the conditions above. Research indicates that 
medical problems are a significant causal factor in con-
sumer bankruptcies. Could a person successfully argue 
that the physical or mental illness led to their inability 
to manage their property effectively even if they could 
make decisions? One could argue that the fact that the 
Michigan legislature deliberately eschewed the decision-
related criteria makes this more viable. It is also impor-
tant to realize that creditors, including those who have 
obtained a judgment, are not interested persons entitled 
to notice of a petition to appoint a conservator, so their 
views will generally not be presented to the court. MCR 
5.125(24). They are only interested persons for receiv-
ing a copy of the inventory or account or for challeng-
ing the way their claim was resolved. MCR 5.125(27). 
Moreover, the plain language of 5401(4) above allows a 
competent person who is aged or frail to ask for a conser-
vator and gain protections. There is no guidance in the 
statute as to what age or degree of frailty suffices.

This only matters if a conservatorship offers some sig-
nificant benefit. It certainly can. There are specific rules 
about payments of claims against the protected individu-
al. The term claim is defined as follows:

(g) “Claim” includes, but is not limited to, in 
respect to a decedent’s or protected individ-
ual’s estate, a liability of the decedent or pro-
tected individual, whether arising in contract, 
tort, or otherwise, and a liability of the estate 
that arises at or after the decedent’s death or 
after a conservator’s appointment, including 
funeral and burial expenses and costs and ex-
penses of administration. Claim does not in-
clude an estate or inheritance tax, or a demand 
or dispute regarding a decedent’s or protected 
individual’s title to specific property alleged 
to be included in the estate. MCL 700.1103. 

The term does not distinguish between judgments and 
bills and other requests for payments that have not been 
adjudicated. If a claimant has already perfected a lien, that 
lien remains until removed by a court or otherwise.

MCL 700.5429(4) sets out the priority for pay-
ments for claims. 
If it appears that the estate in conservatorship is 
likely to be exhausted before all existing claims 

are paid, the conservator shall distribute the es-
tate in money or in kind in payment of claims in 
the following order:
(a) Costs and expenses of administration.
(b) Claims of the federal or state government 
having priority under law.
(c) Claims incurred by the conservator for care, 
maintenance, and education that were previously 
provided to the protected individual or the pro-
tected individual’s dependents.
(d) Claims arising before the conservatorship.
(e) All other claims.

The costs and expenses of administration include 
whatever is needed prospectively for the individual’s sup-
port, care, and welfare or for those entitled to the indi-
vidual’s support. See 700.5401 above. Note that ordinary 
claims by creditors, unless for care, maintenance, and 
education, would rank no higher than (d) in this hier-
archy. Depending on the family, (a) through (c) could 
eat up quite a lot of money, leaving little for claimants. 
Compare this to the ordinary exemptions from execution 
noted above. There is absolutely nothing in the Revised 
Judicature Act that requires preservation of enough as-
sets to provide for the support, care, and welfare of the 
protected individual and her dependents. This can make 
an enormous difference as care is particularly expensive.

There are other benefits as well. All claims against the 
protected individual, which as I indicated includes judg-
ments, must be presented to the conservator:

(1) A conservator may pay or secure from the 
estate a claim against the estate or against the 
protected individual arising before or during 
the conservatorship upon the presentation of 
the claim and allowance in accordance with the 
priorities in subsection (4). A claim may be pre-
sented by either of the following methods:

(a) The claimant may deliver or mail to the con-
servator a written statement of the claim indicat-
ing its basis, the name and mailing address of the 
claimant, and the amount claimed.

(b) The claimant may file a written statement of 
the claim with the court in the form prescribed 
by court rule and may deliver or mail a copy of 
the statement to the conservator.
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(2) The court shall consider a claim presented 
when the conservator receives the written state-
ment of claim or when the claim is filed with the 
court, whichever happens first. A presented claim 
is allowed if it is not disallowed by written state-
ment mailed by the conservator to the claim-
ant within 63 days after the presentation of the 
claim. The presentation of a claim tolls a statute 
of limitations relating to the claim until 28 days 
after the claim’s disallowance.

(3) A claimant whose claim has not been paid 
may petition the court for determination of the 
claim at any time before it is barred by the appli-
cable statute of limitations and, upon due proof, 
may procure an order for the claim’s allowance, 
payment, or security from the estate. If a pro-
ceeding is pending against a protected individual 
at the time of the appointment of a conservator 
or is initiated against the protected individual 
after the appointment, the moving party shall 
give notice of the proceeding to the conservator 
if the proceeding could result in creating a claim 
against the estate. MCL 700.5429.

The mechanics are discussed by Patricia L. Patterson 
Courie in Chapter 10 of ICLE’s Michigan Guardianship 
and Conservatorship Handbook. Consider her analysis 
in § 10.34:

Sometimes a creditor has already begun a pro-
ceeding against a protected individual for pay-
ment of a claim when the conservator is appoint-
ed. The proceeding may be pending in the circuit 
court or district court. Once a conservator is ap-
pointed, however, the claimant must give notice 
of the pending proceeding to the conservator if 
the proceeding may result in a claim against the 
estate. MCL 700.5429(3).

Any time a money judgment against the protect-
ed individual is possible, a claim against the estate 
of the protected individual is possible. This often 
occurs in the form of a personal injury cause of 
action, even when the protected individual has 
insurance coverage for such a claim. Although 
the insurance company may have appointed 
counsel to represent the individual, if there is any 
possibility of an over-limits verdict, the conserva-
tor has a right to receive notice. Many plaintiffs’ 

attorneys are unaware that such notice must be 
provided to a later appointed conservator and fail 
to follow MCL 700.5429(3) in giving the appro-
priate notice. It may be possible to defend against 
an over-limits judgment against the estate of the 
protected individual and to protect his or her 
personal assets against attachment for payment 
of the claim if the plaintiff did not give appropri-
ate notice.

If the protected person has been declared legally inca-
pacitated, as probably the majority of protected persons 
are, then MCR 2.201(E)(1)(a) applies:

If a minor or incompetent person has a conser-
vator, actions may be brought and must be de-
fended by the conservator on behalf of the minor 
or incompetent person.

Any court battles over these issues must be brought 
in either probate court or the family division of circuit 
court. MCL 700.1302, MCL 600.1021. 

These procedures generally are not in the comfort 
zone of most claimants. Creditors typically bring their 
battles in district court and many rely primarily on de-
faults. Here they could lose by default if they fail either 
to present their claims or respond within nine weeks of a 
denial of their claim.

Furthermore, conservators can do more to help the 
persons they are appointed to protect. A conservator-
ship is more effective as a preventive device. Essentially, 
the conservator acts as trustee over all of the property 
assigned to the conservatorship estate. In most cases it 
makes sense to give some sort of small “allowance” to the 
protected person to spend as she wishes. Such property 
is not included in the conservatorship estate. The goal is 
protection and few persons are at risk by having relatively 
small sums to spend on coffee, donuts, or whatever with-
out asking the conservator first. The details are given in 
MCL 700.5419:

(1) Appointment of a conservator vests in the 
conservator title as trustee to all of the protected 
individual’s property, or to the part of that prop-
erty specified in the order, held at the time of or 
acquired after the order, including title to property 
held for the protected individual by a custodian or 
attorney-in-fact. An order specifying that only a 
part of the protected individual’s property vests in 
the conservator creates a limited conservatorship.
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(2) Except as otherwise provided in this act, the 
protected individual’s interest in property vested 
in a conservator by this section is not transfer-
able or assignable by the protected individual. 
Though ineffective to affect property rights, an 
attempted transfer or assignment by the pro-
tected individual may generate a claim for resti-
tution or damages that, subject to presentation 
and allowance, may be satisfied as provided in 
section 5429.

(3) Property vested in a conservator by this sec-
tion and the protected individual’s interest in 
that property is not subject to levy, garnishment, 
or similar process other than an order issued in 
the protective proceeding made as provided in 
section 5429.

As the Reporter’s Commentary indicates:
Section 5419 characterizes the conservatorship 
estate as a spendthrift trust. Subsections (2) and 
(3) are spendthrift restraints on the trust relation-
ship described in subsection (1). Under subsec-
tion (2), the ward may not voluntarily alienate 
the assets. The provisions of subsection (3) pro-
hibit creditors from reaching conservatorship as-
sets directly. Assets may be reached only through 
the conservator under the claims procedure de-
scribed in MCL 700.5429. Except for the limi-
tations expressed in these spendthrift restraints 
and, as indicated in MCL 700.5407, the ward 
retains capacity to contract and to engage in oth-
er transactions.

In essence this is a back-handed way to create a self-
settled creditor protection trust. Some states allow per-
sons to voluntarily create those, but that is not generally 
possible under current Michigan laws.

To exemplify what that means, once a person has a 
conservator, the only property she can put at risk is prop-
erty that is not assigned to the conservatorship estate. 
Normally all or almost all of the person’s property is as-
signed to the conservator to manage. What is not assigned 
is usually nominal amounts for unmonitored spend-
ing, akin to a teenager’s allowance. If someone is foolish 
enough to offer credit to a protected person, only non-
conservatorship property is at risk.  For example, a pro-
tected person could agree to all sorts of things suggested by 
a telemarketer, but the telemarketer could not claim any 
property controlled by the conservator even if the contract 
were valid in the few situations where the protected person 
has not been declared legally incapacitated.

By and large credit bureaus do not report whether a 
person has a conservator. For many conservators it makes 
sense to request a freeze on credit reporting to avoid the 
hassle of having to respond to various creditors who don’t 
have a prayer of getting paid.

Conservators can play an active role in challenging or 
voiding transactions the protected person was involved 
in before appointment. I would like to thank Kathleen 
Goetsch and Joelle Gurnoe for examples they have given 
me. Conservators have been relatively successful in pre-
venting imminent foreclosures and resolving transactions 
involving the protected person.  In most instances the 
problems that motivated the appointment predated the 
appointment by some time. In many instances, the exis-
tence of those problems is sufficient to challenge or void 
the transaction. For example, persons with mental defi-
ciencies often incur debts before protective proceedings 
are begun. Conservators generally have more cognitive 
and physical capabilities than protected persons and can 
be more active in pursuing remedies.

All in all, there are many advantages to the establish-
ment of a conservatorship for vulnerable adults. Attorneys 
who represent consumers should be much more aware of 
these advantages.
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Introduction

What goes around comes around. I worked on Smolen 
v Dahlman Apartments1 for 12 years from 1980 until 
1992. That marathon required two trips to the Court 
of Appeals2 and one to the Michigan Supreme Court.3 
The second trip to the Court of Appeals (Smolen II) was 
on the issue of attorneys’ fees in a Michigan Consumer 
Protection Act4 (MCPA) case where the trial judge5 had 
awarded fees of $2,000 for 400 hours of work. Having 
started consumer law work in the 1970s, by the time 
Smolen II was headed for the Court of Appeals it was 
apparent that without clear guidance trial judges would 
be inclined to make very low attorney fee awards in con-
sumer protection cases. At that time attorney fee awards 
were based almost exclusively on the criteria developed 
by the Court of Appeals in Crawley v Schick6 and adopted 
by the Supreme Court in Wood v DAIIE.7 Since one of 
the Crawley criteria was “the amount in question and the 
results achieved,”8 trial judges would often use that crite-
ria to support low attorney fee awards to consumer advo-
cates. Such awards would be affirmed without a showing 
of an abuse of discretion.9 

With this in mind, I decided to challenge attorney 
fee calculation orthodoxy in Smolen II arguing that the 
Court should adopt a “lodestar” approach—reasonable 
hours times a reasonable rate—as a starting point in the 
calculation of MCPA attorney fees. The Court rejected 
that argument in favor of the Crawley/Wood criteria.10 
Eighteen years later, the Michigan Supreme Court ad-
opted a somewhat modified “lodestar” approach to the 
calculation of attorney fees in Smith v Khouri.11 

Smith was decided within the context of cases’ evalu-
ation sanctions,12 and contained language indicating that 
its ruling should apply generally to attorney fee calcu-
lations. Even so, several of Michigan’s appellate courts 

failed to follow Smith, limiting its application to cases’ 
evaluation sanctions.13 This conundrum left open the 
question of whether attorney fees under the MCPA and 
the Magnuson Moss Warranty Act14 (MMWA) should 
be calculated using the Smith formula. That question was 
recently resolved by the Court of Appeals in Kennedy v 
Robert Lee Auto Sales, Inc.15 This article will review the 
major developments in MCPA and MMWA attorney fee 
cases, the Smith approach to calculating the lodestar and 
the Court’s decision in Kennedy.16

The Attorney Fee Statutes

THE MCPA:  The attorney fee provision of the 
MCPA, MCL § 445.911(2), reads as follows:

Except in a class action, a person who suffers 
loss as a result of a violation of this act may 
bring an action to recover actual damages or 
$250.00, whichever is greater, together with 
reasonable attorneys’ fees.

THE MMWA:  The attorney fee provision of the 
MMWA, 15 U.S.C.A. § 2310(c)(2), reads as follows:

If a consumer finally prevails in any action 
brought under paragraph (1) of this subsection, 
he may be allowed by the court to recover as part 
of the judgment a sum equal to the aggregate 
amount of cost and expenses (including attor-
neys’ fees based on actual time expended) deter-
mined by the court to have been reasonably in-
curred by the plaintiff for or in connection with 
the commencement and prosecution of such ac-
tion, unless the court in its discretion shall deter-
mine that such an award of attorneys’ fees would 
be inappropriate.

The Court of Appeals Holds that the Smith v Khouri 
“Lodestar” Should be Used in the Calcualtion of 
Attorney Fees in Michigan Consumer Protection Act 
and Magnuson-Moss Cases

By Gary M. Victor



Consumer Law Section Newsletter

8

It would appear that the MCPA has an advantage 
over the MMWA in that the MCPA attorney fee provi-
sion is mandatory whereas that of the MMWA is discre-
tionary. We now turn to those landmark cases that have 
had a significant effect on consumer protection attorney 
fee calculations in Michigan. 

Landmark Michigan Cases
1982:  In re Dukes.17 The first reported case to find a vio-

lation of the MCPA and remand for the determi-
nation of attorney fees.

1985: McRaild v Shepard Lincoln Mercury.18 Holding 
that MCPA attorney fees were available in a case 
involving the sale of an automobile.

1987:   Mikos v Chrysler Corp.19 Holding that a breach 
of an Implied Warranty of Merchantability20 
constituted a violation of the MCPA within the 
meaning of MCL § 445.903(1)(y)—“failure to 
provide the promised benefits”—entitling the 
consumer to attorney’s fees.  Mikos is very im-
portant as many consumer complaints involve a 
failure to provide the promised benefits. 

1990:   Smolen v Dahlmann Apts ltd 21(Smolen II). 
Holding that MCPA attorney fees were available 
for work done on appeal.

1995:  Jordan v Transnational Motors, Inc.22 Jordan is 
perhaps the most important consumer law attor-
ney fee case in Michigan. The Court held that 
lower courts must consider the remedial purposes 
of such statutes as the MCPA and MMWA in 
determining a reasonable fee rather than rely on 
the amount involved and the results obtained.23

2000:  Leavitt v Monaco Coach Corp.24 Holding that 
appellate attorney fees are available under the 
MMWA.

2005:  Lavene v Winnebago Industries.25 Holding that 
plaintiff was entitled to fees and costs under the 
MCPA and MMWA where there was a settle-
ment beneficial to the plaintiff.

The above list is not intended to be exhaustive. There 
are, of course, other cases that could be added, but the 
list is sufficient for our purposes here. Now we can take a 
look at the Smith lodestar approach. 

The Smith “Lodestar” Approach

When Smith came down, this writer opined that its 
lodestar would lead to lower attorney fee awards.26 That 
opinion was based on Smith’s restrictive approach to its lode-
star calculation. First, Smith emphasized empirical or sur-
vey data directing trial courts’ attention to the Economics 
of Law Practice Survey (the Survey).27As noted by the dis-
sent, the Survey was not particularly good data28and was five 
years old when Smith was decided. Even though the Survey 
has been updated several times,29 it still contains most of the 
same flaws pointed out by the dissent in Smith.

Second, the Smith Court has created an “aver-
age vs exceptional” dichotomy. The Court directs trial 
courts to use data related to the average attorney.30 The 
Court allows for an upward adjustment to be made us-
ing the Wood factors—the professional standing, expe-
rience of the attorney and skill involved31—as well as 
the Michigan Rules of Professional Conduct (MRPC) 
criteria—“the experience, reputation, and ability of the 
lawyer.”32 However, that upward adjustment is only avail-
able if attorneys can show they are “truly exceptional.”33 
This creates, in essence, guidance to trial courts making 
attorney fee calculations to use the Survey data for the 
average attorney34 with a long, hard hill to climb in order 
for the attorney to attain an upward adjustment as “truly 
exceptional.” The defects in Smith make climbing that 
hill even more daunting.

Third, prior to Smith, it was a common practice for 
attorney fee applicants to use fee awards in their prior 
cases and their own affidavits as evidence to prove the 
hourly rates they were seeking were reasonable. The Smith 
Court makes the use of these types of evidentiary sup-
port much more difficult, if not impossible. Regarding 
prior case evidence, the Court held that the trial court 
erred in relying on the fee applicant’s fee awards in prior 
cases “without considering whether those fees might have 
been justified by the particular circumstances of the ear-
lier cases.”35 Thus, it admonishes trial courts not to rely 
on evidence of prior fee awards unless they make deter-
minations that those cases were, in fact, comparable. It 
is unlikely that trial courts are going to take the time 
and effort to look into prior fee award cases to determine 
comparability. Compounding the diminution of prior 
case evidence, the Smith Court reduces the significance 
of the fee applicant’s affidavit stating that the fee appli-
cant must “produce satisfactory evidence—in addition to 
the attorney’s own affidavits.”36 
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The problems with the Smith lodestar approach 
discussed above reduce the ammunition with which at-
torneys can prove their fees, let alone that they are ex-
ceptional. It tends to focus primarily, if not exclusive-
ly, on the rate for an average attorney contained in the 
Economics of Law Practice Survey. Smith’s lodestar is not 
the one that consumer advocates, particularly this one,37 
wanted. However, it is the one we’ve got to work with 
and in many ways is better than none at all. 

When using the Smith lodestar, trial courts can no 
longer simply pull a number out of the sky. Trial courts’ 
calculations should be more precise as most of the more 
amorphous previous criteria such as the professional 
standing and experience of the attorney and the skill, 
time and labor involved38 will be subsumed in the calcu-
lation of the reasonable hourly rate and reasonable time 
involved. Also, although the Smith Court does allow for 
upward and downward adjustments to the lodestar using 
the Wood or MRPC criteria, trial courts are directed to 
articulate the reasons for those adjustments.39 This pro-
cess should result, as envisioned by the Smith Court, in 
more consistent fee awards being better subject to appel-
late review. Having examined Smith, we now move on to 
a discussion of Kennedy v Robert Lee Auto Sales, Inc 40and 
where Smolen II41 comes around.

Kennedy v Robert Lee Auto Sales
Plaintiff in Kennedy purchased a used 2003 Chevrolet 

Impala from Robert Lee Auto Sales. She made a down 
payment of $2,200 and financed the remainder. The retail 
installment contract was assigned to Consumer Portfolio 
Services, Inc. (CPSI). After making two payments, plain-
tiff learned defendant had failed to reveal that the car 
had been involved in a major collision and was unsafe to 
drive.42 She stopped making payments on the vehicle and 
was sued by CPSI in district court. Plaintiff responded 
by filing a counterclaim, a third-party complaint against 
the seller alleging claims under the MCPA and MMWA 
and a motion for removal to the Inhram County circuit 
court. After the case was removed by stipulation to the 
circuit court, CPSI and plaintiff reached a settlement 
wherein CPSI cancelled plaintiff’s debt and deleted the 
matter from her credit history. This left plaintiff and the 
seller, Robert Lee Auto Sales, as parties.43

Defendant filed for summary disposition. At the hear-
ing, the court suggested the parties discuss settlement. 
The parties promptly reached a settlement including the 
return of plaintiff’s down payment and two monthly in-

stallment payments. The parties also agreed to leave the 
issue of “statutory attorneys’ fees” to be determined by the 
court. The court suggested the parties attempt to agree on 
fees; however, such agreement was not forthcoming and a 
fee hearing was set. At the hearing, plaintiff provided evi-
dence supporting a fee request of $14,267.50 and $675.54 
in costs. Without examining the evidence, the trial court 
awarded a total of $1,000, calling the case a “nickel and 
dime”44 case. Plaintiff appealed.

The Layout of the Land for the Court of Appeals
This is where Smolen II comes around. Had the 

Supreme Court in Smith made its decision in the context 
of a MCPA and MMWA case, this would be an easy deci-
sion. Had all appellate courts subsequent to Smith held 
that its lodestar approach applied generally to any fee 
case rather than some holding that it applied only to case 
evaluation sanctions cases, this might still be a relatively 
easy decision. And perhaps most importantly, had there 
not been Smolen II directly refusing to apply a lodestar to 
an MCPA case subsequent to the Administrative Order 
on Court of Appeals Conflicts45 making the first Court of 
Appeals decision on an issue binding on all other Courts 
of Appeals, the Court’s path would have been easier. 
Unfortunately, that was not the legal landscape confront-
ing the Court in Kennedy. We can now examine how the 
Kennedy Court circumvented these obstacles to write an 
opinion very favorable for consumer advocates. 

The Analysis of the Kennedy Court
To begin, the Court needed to brush aside the defen-

dant’s claim that plaintiff was not entitled to attorney fees 
at all. On this non-issue, the Court cited the statutes and 
Lavene v Winnebago Industries,46 listed above, which the 
Court deemed “essentially the same.”47 The Court then 
turned to the heart of the matter—the issue of whether 
Smith’s lodestar applies to the MCPA and MMWA.

 The Court’s first entree to the main issue was a 
discussion of Smith paying particular attention to those 
parts of Smith where the Court seems to suggest a general 
application of its lodestar approach to fee calculations. 
For example, the Kennedy Court cites Smith Court’s 
wording such as the “current multifactor approach needs 
some fine-tuning”48 and that its objective was to provide 
trial courts with guidance on how to “impose ‘reasonable 
attorney fees’ under our fee-shifting rules and statutes.”49 
In this manner the Kennedy Court starts to create the 
groundwork for its application of Smith’s lodestar to 
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MCPA and MMWA cases.
The Court next moves on to an extensive discussion 

of post Smith decisions both in the Supreme Court and 
Court of Appeals. As interesting and enlightening as the 
Court’s discussion may be, we are left wanting. There 
are few, if any, conclusions that can be reached from this 
analysis. Some cases apply the Smith lodestar and others 
do not. However muddled the case law may have become 
after Smith, the Court knew where it wanted to go and 
proceeded to a discussion of whether Smith should ap-
ply to the case at bar. Being confronted with the defen-
dant’s reliance on Smolen II’s refusal to apply a lodestar 
to the calculation of attorney fees under the MCPA, the 
Kennedy Court turned its attention to an attempt to dis-
tinguish that case.

The Court’s effort to distinguish Smolen II is the 
weakest part of the Kennedy opinion. As plaintiffs’ coun-
sel in Smolen II, this writer has a personal bias against 
the manner in which Smolen II Court decided the lode-
star issue in that case. Simply put, Smolen II was wrong 
in failing to apply the general proposition that a “lode-
star”—reasonable hours times a reasonable rate—is the 
proper starting point in fee calculation and that the lode-
star produced should be presumed to be a reasonable fee 
subject to upward or downward adjustments depending 
on the totality of the circumstances. This proposition has 
long been recognized by the federal courts as standard 
practice50 and has been adopted in Michigan in several 
post Smolen II cases.51 Even given the somewhat differ-
ent approach to its lodestar in Smith v Khouri, the cen-
tral theme of both Smith and the proposition rejected by 
the Court in Smolen II is essentially the same52 Basically, 
Kennedy Court’s analysis of why Smolen II should not be 
binding is a combination of distinctions without differ-
ences and circular reasoning.

First, the Kennedy Court distinguishes Smolen II on 
the basis that Smolen II was only an MCPA case where-
as the case before it involves both the MCPA and the 
MMWA.53 The Court does not explain the significance 
of this difference. There are no post Smith cases applying 
its lodestar to the MMWA.54 The Kennedy Court’s rea-
soning appears to be that since there was no designation 
as to whether the fee award made in its case was made 
under the MCPA or the MMWA, it is not bound by a 
case involving only the MCPA. This, of course, leaves 
open the question of whether Smolen II would be bind-
ing on a future case involving only the MCPA.

Next, the Court brings up the fact that Smith was de-
cided some 18 years after Smolen II.55 The Court declares 
that it is bound to follow the latter Supreme Court’s anal-
ysis rather than the nearly two decades earlier rejection of 
the lodestar in Smolen II. The problem here is that this 
is a somewhat circular argument in that if Smith were 
significantly on point, which the Kennedy Court’s own 
analysis of post Smith cases shows it was not, then the 
timing would be irrelevant. 

The Kennedy Court’s last reason for refusing to treat 
Smolen II as binding is that the lodestar argued for in that 
case was significantly different from the one set forth in 
Smith. The Court points out that the proposed lodestar 
rejected in Smolen II had a “much more inflexible start-
ing point than the starting point that was set forth in 
Smith,”56one that would have established the lodestar as 
a “presumptively reasonable fee.”57 In reality, the Smolen 
II Court just didn’t like the idea of a lodestar. Both cases 
consider a lodestar as a “starting point” and the lode-
star in Smith is more restrictive than that proposed in 
Smolen II. The Smith Court, as discussed above, limits 
the evidence that can be used to establish the lodestar. 
Also, even though not specifically stated, Smith comes up 
with a lodestar amounting to a presumptively reasonable 
fee subject to upward or downward adjustments which 
require justification by the trial court. The weaknesses of 
these arguments notwithstanding, they had to be made 
for the Kennedy Court to move on and apply the lodestar 
to this case. 

The highlight of the Kennedy opinion is its discus-
sion of why the Smith lodestar should be applied to the 
case at hand. The Court emphasized the purposes of the 
MCPA and the MMWA, and in particular the reasoning 
in Jordan v Transnational Motors, Inc.58

The remedial nature of the MCPA and the 
MMWA, along with the policy choices behind 
awarding attorney fees under these statutes, sup-
ports our decision to impose the Smith frame-
work in this case. As recognized by this Court 
in Jordan, consumer protection cases require a 
“reasonable return” in order to assure that con-
sumers can retain competent counsel to pursue 
claims that promise meager monetary returns. 
Failing to provide this reasonable return to “ordi-
nary consumer complaints” effectively closes the 
courtroom door on a class of persons to whom 
the Legislature and Congress expressly sought 
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to provide protection. In order to honor the in-
tent of the fee-shifting provisions found in the 
MCPA and the MMWA in assuring a “reason-
able return,” we find it prudent to operate under 
the Smith framework, which begins by starting at 
the product of a reasonable hourly fee and a rea-
sonable number of hours expended, and makes 
adjustments based on a number of factors. We 
believe this starting point helps frame the attor-
ney-fee award in the proper context and helps 
avoid focusing too heavily on the results obtained 
and/or the low value of the case. . . And, just as in 
Smith, we believe that utilizing this approach will 
lead to more consistency in awards under these 
consumer protection statutes. . .[W]e simply find 
that the framework set forth in Smith is the most 
appropriate framework for honoring the reme-
dial purpose of the MCPA and the MMWA and 
for achieving the goal of awarding a reasonable 
fee in these types of cases.59 (citations omitted).

Having found the Smith lodestar approach applica-
ble to the case before it, the Court had no reluctance to 
conclude that the trial court had abused its discretion by 
treating plaintiff’s case as a “nickel and dime” case and 
awarding $1,000 without any analysis of the evidence be-
fore it. The Court vacated the trial court’s $1,000 award 
with instructions that the trial court use the Smith lode-
star formula when recalculating attorney fees. 

Conclusion
When I first started handling consumer protection 

cases in the 1970s, I learned rather quickly that trial 
judges did not look upon such cases fondly. One judge, 
for example, stated that they were “piddling little mat-
ters designed to accomplish nothing other than make 
money for the attorneys.” After being awarded $2,000 
for 400 hours of work on an MCPA case, when plaintiffs’ 
appealed I argued that the Court should adopt a lode-
star approach in fee calculations. In Smolen v Dahlmann 
Apartment, ltd60 (Smolen II), the Court of Appeals reject-
ed a lodestar favoring instead the Crawley/Wood criteria 
which included “the amount in question and the results 
achieved.”61 Low consumer protection fee awards con-
tinued unabated until the Court of Appeals decision in 
Jordan v Transnational Motors, Inc62 which instructed trial 
courts to consider the purposes of the statutes rather than 
rely on the amounts involved. Even after Jordan, con-

sumer advocates longed for a lodestar that would provide 
for a more analytical approach to fee calculations.63

In Smith v Khouri,64 the Michigan Supreme Court 
adopted a lodestar approach in the context of case evalu-
ation sanctions.65 The Smith lodestar was not exactly the 
lodestar consumer advocates may have wanted, but was 
certainly better than none at all. Despite language that 
this lodestar should apply generally to fee calculations, 
a number of post Smith cases failed to apply its lode-
star to fee applications. The issue of whether the Smith 
lodestar should apply to MCPA and MMWA cases came 
before the Court of Appeals in Kennedy v Robert Lee Auto 
Sales, Inc 66 where defendant relied on Smolen II to argue 
against the use of the lodestar in such cases. The Kennedy 
Court’s analysis in refusing to treat Smolen II as binding 
is at best questionable, but its ultimate decision to apply 
Smith’s lodestar to fee calculations in MCPA and MMWA 
cases should be lauded. We consumer advocates are used 
to some trial judges viewing our cases, no matter how 
vigorously defended, as “nickel and dime” affairs. After 
Kennedy, we can be assured that we will have a good shot 
at reasonable fees, at least fee awards based on reasonable 
hourly rates times the number of hours reasonably spent 
on our cases.67
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Recently the Consumers Financial Protection Bureau 
(CFPB) took action against the nation’s two largest debt 
buyers and collectors for using deceptive tactics to collect 
bad debts. The Bureau found that Encore Capital Group 
and Portfolio Recovery Associates bought debts that were 
potentially inaccurate, lacking documentation, or unen-
forceable. Without verifying the debt, the companies 
collected payments by pressuring consumers with false 
statements and churning out lawsuits using robo-signed 
court documents. The CFPB has ordered the companies to 
overhaul their debt collection and litigation practices and 
to stop reselling debts to third parties. Encore must pay 
up to $42 million in consumer refunds and a $10 million 
penalty, and stop collection on over $125 million worth of 
debts. Portfolio Recovery Associates must pay $19 million 
in consumer refunds and an $8 million penalty, and stop 
collection on over $3 million worth of debts.

“Encore and Portfolio Recovery Associates threat-
ened and deceived consumers to collect on debts they 
should have known were inaccurate or had other prob-
lems,” said CFBP Director Richard Cordray. “Now, the 
two biggest debt buyers in the market must refund mil-
lions and overhaul their practices. We will continue to 
take action to protect consumers from illegal and obnox-
ious debt collection practices.”

Encore Capital Group, Inc. is headquartered in 
San Diego, California. Its subsidiaries, also named in 
today’s action are Midland Funding LLC, Midland 
Credit Management, and Asset Acceptance Capital 
Corporation. Together they form the nation’s largest 
debt buyer and collector. Portfolio Recovery Associates 
is the nation’s second largest debt buyer and collector. 
Portfolio Recovery Associates is a Delaware for Profit 
Corporation headquartered in Norfolk, Virginia and is a 
wholly owned subsidiary of PRA Group, Inc.

As debt buyers, Encore and Portfolio Recovery 
Associates purchase delinquent or charged-off accounts 

for a fraction of the value of the debt. Although they pay 
only pennies on the dollar for the debt, they may attempt 
to collect the full amount claimed by the original lender. 
Together, these two companies have purchased the rights 
to collect over $200 billion in defaulted consumer debts 
on credit cards, phone bills, and other accounts.

The CFPB found that Encore and Portfolio Recovery 
Associates attempted to collect debts that they knew, or 
should have known, were inaccurate or could not legally 
be enforced based on contractual disclaimers, past prac-
tice of debt sellers, or consumer disputes. The companies 
also filed lawsuits against consumers without having the 
intent to prove many of the debts, winning the vast ma-
jority of the law suits by default when consumers failed 
to defend themselves. These practices violated the Fair 
Debt Collection Practices Act and the Dodd-Frank Wall 
Street Reform and Consumer Protection Act.

Collection of Bad Debts
Encore and Portfolio Recovery Associates illegally at-

tempted to collect debt that they knew, or should have 
known, may have been inaccurate or unenforceable. 
Specifically, the CFPB found that the companies:

Attempted to collect on unsubstantiated or inac-
curate debt. Encore and Portfolio Recovery Associates 
stated incorrect balances, interest rates, and payment 
due dates in attempting to collect debts from consum-
ers. The companies purchased large portfolios of con-
sumer debt with balances that sellers claimed were “ap-
proximate” or that otherwise did not reflect the correct 
amount owed by the consumer. Sellers also warned the 
companies that some of the debts they were buying may 
not have the most recent consumer payments deducted 
from the balance. Some sellers also represented that 
documents were not available for some accounts. The 
companies continued purchasing from these sellers and 
then collecting on that debt without first conducting 

CFPB Takes Action Against the Two Largest Debt Buyers 
for Using Deceptive Tactics to Collect Bad Debts

By Consumer Financial Protection Bureau

Encore and Portfolio Recovery Associates Must Refund Millions of Dollars 
and Overhaul Debt Collection and Litigation Practices
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any investigation to determine whether the debts were 
accurate and enforceable.

Illegal Litigation Practices
Encore and Portfolio Recovery Associates collected 

debts through lawsuits and threats of legal action in un-
lawful ways. Specifically, the companies:

Misrepresent their intention to prove debts they 
sued consumers over. Encore and Portfolio Recovery 
Associates regularly attempted to collect on debts by su-
ing consumers in state courts across the country. In nu-
merous cases, the companies had no intention of prov-
ing these debts. They placed tens of thousands of debts 
with law firms staffed by only a handful of attorneys 
and in many cases made no effort to obtain the docu-
ments to back up their claims. Instead the companies 
relied on consumers not filing a defense and winning 
the law suits by default.

Relied on misleading, robo-signed court filings 
to churn out lawsuits. Encore and Portfolio Recovery 
Associates filed affidavits that contained misleading 
statements in debt collection lawsuits across the coun-
try. For example, they both used affidavits that misrep-
resented that the affiants had reviewed original account-
level documentation confirming that the affiants had 
reviewed original account-level documentation con-
firming the consumers’ debts when they had not. The 
companies also submitted affidavits with documents at-
tached that they claimed were the consumers’ specific 
account contracts or records when they weren’t. These 
shortcuts allowed the companies to churn through law-
suits without dong the research and due diligence re-
quired to obtain a legitimate judgment.

Sued or threatened to sue consumers past the stat-
ute of limitations. From at least July 21, 2011 to March 
31, 2013, Encore sent thousands of letters offering a 
time-limited opportunity to “settle” without revealing 
that the debt was too old for litigation. From January 
2009 to March 2012, Portfolio Recovery Associates sent 
similar letters to consumers. Both of the companies also 
filed cases past the applicable statute of limitations.

Pressured consumers to make payments using 
misrepresentations. Encore and Portfolio Recovery 
Associates made other inaccurate statements to con-
sumers to press them to make additional payments. 

Specifically:
• Encore falsely told consumers the burden of 

proof was on them to disprove the debt. In 
sworn affidavits, Encore falsely told consumers 
and courts that the debt should be assumed to be 
failed because the consumer had not disputed it 
within a certain time period. In fact, Encore had 
the burden to first prove the debt was owed and 
accurate before the consumer had to challenge it.

• Portfolio Recovery Associates falsely claimed 
an attorney had reviewed the file and a law-
suit was imminent. The company’s collectors, 
who identified themselves as from the “Litigation 
Department,” misrepresented to consumers that 
litigation against them was planned, imminent, 
or even underway. In reality, in many cases, an 
attorney had not reviewed the account and the 
company had not decided whether to file suit.

Enforcement Action
Pursuant to the Dobb-Frank Act, the CFPB has 

the authority to take action against institutions or in-
dividuals engaging in unfair, deceptive, or abusive acts 
or practices or that otherwise violate federal consumer 
financial laws. Under the terms of the CFPB orders re-
leased today, Encore and Portfolio Recovery Associates 
are required to:

Stop reselling debts. The companies are prohibited 
from reselling the debts they buy to other debt collec-
tors. This will protect consumers from the potential 
harm that results when debt collectors continue to sell 
and resell debts that may be inaccurate or lack the busi-
ness records and information needed to collect them.

Refund millions of dollars to consumers. Encore 
must pay up to $42 million in refunds. The company 
must provide refunds where it collected payments by 
misrepresenting that it could sue on a time-barred 
debt or by misrepresenting in court that a debt was as-
sumed valid because the consumer did not previously 
dispute it.

Portfolio Recovery Associates must pay $19 mil-
lion in refunds. The company must provide refunds 
where it collected payments by misrepresenting that an 
attorney had received a debt or that collectors were call-
ing on behalf of attorneys, and where it collected pay-
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ments on judgments that it should not have obtained 
because they were barred by the statute of limitations 
from suing to collect the debt.

Cease Collections on Millions of Dollars of Debt
Encore must stop collecting on $125 million of 

debt. The company must release or move to vacate all 
judgments and dismiss all lawsuits where it misrepresent-
ed that a debt was assumed valid, and stop any attempts 
to enforce or collect on these judgments. The face value 
of this debt is estimated at over $125 million.

Portfolio Recovery Associates must stop collect-
ing on $3 million of debt. The company must release 
or move to vacate all judgments and dismiss all pending 
lawsuits it filed past the statute of limitations and stop 
any attempts to enforce or collect on those judgments, 
estimated to have a face value of 43.4 million.

Stop collecting debts they can’t verify. Encore and 
Portfolio Recovery Associates can’t collect unsubstanti-
ated debt. Under the order, they must review original 
account-level documents verifying a debt before collect-
ing on it when, for example, a consumer has disputed it, 
the seller didn’t promise it was accurate or valid, or the 
debt was part of a portfolio they knew included unsup-
portable or inaccurate information.

Ensure accuracy when filling lawsuits. The compa-
nies cannot file lawsuits to enforce debts unless they have 
specific documents and information showing the debt is 
accurate and enforceable.

Provide consumers information before filling suit. 
Encore and Portfolio Recovery Associates must provide 
consumers with information about a debt, such as the 

name of the creditor and charge-off balance, and offer 
to provide consumers with original documents relating 
to the account before they are allowed to file a lawsuit or 
threaten to file suit to collect the debt.

Use accurate affidavits. The companies cannot use 
affidavits to collect debts unless the statements contained 
in the affidavits specifically and accurately describe the 
signer’s knowledge of the facts and the documents at-
tached.

Reform collection of older debts. Encore and 
Portfolio Recovery Associates are prohibited from suing 
or threatening to sue to collect on time-barred debt. They 
also cannot collect on such debt unless they disclose to 
consumers that they can’t sue to collect it.

Pay civil money penalties. Encore must pay a pen-
alty of $10 million to the CFPB’s Civil Penalty Fund.  
Portfolio Recovery Associates must pay a penalty of $8 
million to the CFPB’s Civil Penalty Fund.

The Encore consent order can be found at http://
files.consumerfinance.gov/f/201509_consent-order-cap-
ital group.pdf

The Portfolio Recovery Associates order can be 
found at http://files.comsumerfinance.gov/f/201509_
cfpb_cnsent-order-encore-capital-group.pdf

The Consumer Financial Protection Bureau is a 21st 
century agency that helps consumer finance markets work by 
making rules more effective, by consistently and fairly enforc-
ing those rules, and by empowering consumers to take more 
control over their economic lives. For more information, 
visit consumerfinance.gov.
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Issues: Whether conduct in the claims handling & ad-
justment process was actionable under the Michigan 
Consumer Protection Act (MCPA) (MCL 445.901 et 
seq.); Smith v. Globe Life Ins. Co.; Converse v. Auto Club 
Group Ins. Co.; MCL 445.904(3)(b); Whether all con-
duct made unlawful by chapter 20 of the Insurance Code 
is actionable under the MCPA; MCL 445.903; The 
definition of “trade or commerce” (MCL 445.901(g)); 
MCL 445.903(1)(n); Whether the provisions of MCL 
445.903(1) “should be interpreted as encompassing only 
advertising, marketing, or sales conduct”; Zine v. Chrysler 
Corp.; “Transaction”; Motion for judgment notwithstand-
ing the verdict (JNOV); Whether the defendants-insur-
ers waived the statute of limitations (MCL 445.911(7)) 
affirmative defense; Stanke v. State Farm Mut. Auto. Ins. 
Co.; MCR 2.111(F)(3); Whether raising the “one-year 
back rule” of MCL 500.3145(1) should be deemed to 
have raised MCL 445.911(7) as an affirmative defense; 
Jesperson v. Auto Club Ins. Ass’n; Raising an affirmative 
defense in a response to a motion for leave to amend 
the complaint; Grzesick v. Cepela; No-Fault Act (NFA)

Summary: Holding that the conduct plaintiff-Dell alleged 
in her complaint, which occurred in the claims han-
dling and adjustment process, was actionable under the 
MCPA, the court affirmed the trial court’s order denying 
the defendants-insurers (Citizens) summary disposition. 
However, because Citizens waived the statute of limita-
tions affirmative defense on which the trial court based its 
grant of JNOV to Citizens, the court reversed the order 
granting JNOV. Following a trial, “the jury found that 
Dell had not incurred any allowable expenses” under the 
NFA in the applicable period. As to her MCPA claim, it 
“concluded that Citizens had violated the MCPA” and 
awarded “Dell $1.7M in unpaid benefits and $300,000 
in mental anguish damages resulting from the violation.” 
Dell challenged the subsequent grant of JNOV while 
Citizens cross-appealed challenging the trial court’s rul-
ing that “the MCPA applies to misconduct that occurs in 
the claims handling and adjustment process.” Beginning 
with the cross-appeal, the court held that while alleged 
violations “of chapter 20 of the Insurance Code alone 
are insufficient to state a claim under the MCPA, when 
the allegations also constitute violations of the MCPA,” 

an MCPA claim may proceed if the conduct at issue oc-
curred before 3/28/01 and the complaint was filed on or 
before 6/5/14. Since “Dell’s complaint met these require-
ments,” the trial court properly denied Citizens summary 
disposition. As to the grant of JNOV, which was based 
entirely on the statute of limitations in MCL 445.911(7), 
in its “answer to Dell’s amended complaint, Citizens did 
not mention MCL 445.911(7) as an affirmative defense.” 
It also did not raise the defense in a summary disposition 
motion before filing its answer. The court rejected its ar-
gument that “by raising the one-year limitation in its first 
responsive pleading and summary disposition motion, 
it should be deemed to have raised MCL 445.911(7) 
as an affirmative defense.” Further, Citizens offered no 
authority “that an affirmative defense is adequately pre-
served by raising it in a response to a motion for leave 
to amend the complaint.” Affirmed in part, reversed in 
part, and remanded for reinstatement of the jury’s ver-
dict and for further proceedings on Dell’s motion for 
costs and attorney fees.

Issues: Foreclosure by advertisement; Testing the validity 
of a foreclosure sale in a summary proceeding; Reid v. 
Rylander; Principle that any error would only render the 
sale voidable; Kim v. JP Morgan Chase Bank; Prejudice; 
Claims under the Truth in Lending Act (TILA) (15 USC 
§ 1601 et seq.); § 1640(k)(1); § 1639c(a); § 1639(h); 
Alleged violation of MCL 600.3204; Slander of title; 
B & B Inv. Group v. Gitler; Breach of contract claim; 
Elements of a contract; Mallory v. Detroit; Quiet title ac-
tion; Beulah Hoagland Appleton Qualified Pers. Residence 
Trust v. Emmet Cnty. Rd. Comm’n; Request for injunctive 
relief; Thill v. Danna; Fox v. Jacobs; Blunt v. Auditor Gen.; 
Annual Percentage Rate (APR)
Summary: [Unpublished opinion.] Concluding that the 
defendants failed to articulate a legal theory for a viola-
tion of TILA § 1639c(a) and that their claim under § 
1639(h) was based on an erroneous assertion, the court 
rejected the TILA claims they raised in their counter 
complaint. Their other claims also failed. Thus, the court 
affirmed the trial court’s grant of summary disposition to 
the plaintiff on the counter complaint and on plaintiff’s 
complaint for summary eviction following a foreclosure 

From the Bench
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by advertisement. While defendants asserted that a 7.5% 
interest rate was promised but a rate of over 9% was actu-
ally charged, this claim was based “on a misunderstand-
ing regarding the actual interest rate on the loan and the 
APR.” The truth in lending disclosure explained that al-
though the actual interest defendant-Ruckes paid “would 
be 7.5% of the principal, once additional fees were added, 
the amount she paid actually became closer to 9.8946% 
of the principal (the APR).” Further, “the 7.5% interest 
rate was only guaranteed during the first two years of 
the loan and during the two years immediately follow-
ing the modification agreement.” They also alleged “that 
the mortgage Ruckes signed was a negative amortization 
mortgage, that is, that her payments did not represent 
the full amount of interest and fees due such that unpaid 
interest would increase the balance of the principal over 
the life of the loan.” However, the fact that no principal 
payments were made in the first five years did “not mean 
the loan was a negative amortization loan.” The court 
concluded that they failed to establish prejudice – they 
did not show “that they would have been in a position to 
preserve an interest in the property absent the allegedly 
invalid foreclosure sale.” There was no information in the 
record to support their assertion they would have quali-
fied for a modification, “such as what plaintiff’s require-
ments for modification are, what defendants’ combined 
income or assets are, and how those income and assets 
would be sufficient to qualify for the modification and 
enable defendants to make the necessary payments.” The 
basis for their TILA § 1639(h) claim was their erroneous 
claim that Ruckes was locked into a negative amortiza-
tion loan.
e-Journal #: 61068

Case: Brown v. Van Ru Credit Corp.

Court: U.S. Court of Appeals Sixth Circuit
Judges: Rogers and Rose; Dissent – Donald
Issues: Whether the defendant’s telephone message vio-
lated the “communications with third parties” prohibi-
tion in the Fair Debt Collection Practices Act (FDCPA); 
15 USC § 1692c(b); “Communication” defined; § 
1692a(2); Marx v. General Revenue Corp. (10th Cir.); 
Statements of General Policy or Interpretation Staff 
Commentary on the Fair Debt Collection Practices Act, 
53 Fed. Reg. 50097 & 50099

Summary: [This appeal was from the ED-MI.] Where 
the defendant-debt collector left a phone message at the 
plaintiff’s workplace, requesting that someone return the 
call, this did not constitute a violation of the FDCPA’s 
prohibition regarding communications with third par-
ties. Defendant-Van Ru Credit’s employee left a message 
with plaintiff-Brown’s payroll department that “stated 
the caller’s and Van Ru’s names, a return number, and a 
reference number.” The court upheld the district court’s 
determination that the message was not a “communica-
tion” as defined by the FDCPA. “A communication must 
‘convey[] . . . information regarding a debt directly or in-
directly to any person through any medium.’” The voice-
mail message here did not convey such information. The 
voicemail did “not convey information regarding Brown’s 
debt. An employee of Brown’s business who hears this 
message would understand it to concern Brown’s debt 
only in the most exceptional of circumstances. Nothing 
in the message even suggests that any kind of debt exists.” 
The court rejected the plaintiff’s argument that the word 
“Credit” in “Van Ru Credit Corporation” referred to debt 
collection, finding that “‘credit’ refers to a category of fi-
nancial activities far broader than debt collection. The 
other pieces of information in the voicemail—the refer-
ence number and the toll-free number to call back—only 
give the impression that Van Ru has some kind of busi-
ness relationship with Brown’s business or someone em-
ployed by Brown’s business, or perhaps that Van Ru seeks 
to create some kind of business relationship.” Moreover, 
the voicemail “was preceded only by a single letter that, 
so far as Brown pleads, did no more than inquire after 
Brown’s payroll information.” The letter did “not create a 
context in which the voicemail suggests anything about 
Brown’s debt. Therefore, the voicemail does not convey 
information about a debt and is not a ‘communication’ 
under the FDCPA.” Affirmed.

Issues: Attorney fees in an action alleging violations of 
the Magnuson-Moss Warranty Act (MMWA) (15 USC § 
2301 et seq.) & the Michigan Consumer Protection Act 
(MCPA) (MCL 445.901 et seq.); Lavene v. Winnebago 
Indus.; Applicability of Smith v. Khouri; Coblentz v. Novi; 
Adair v. State; Juarez v. Holbrook; Adair v. State (On Third 
Remand); Prins v. Michigan State Police; Silich v. Rongers; 
Augustine v. Allstate Ins. Co.; Demopolis v. Jones (Unpub.); 
Annis v. Annis (Unpub.); Barker v. Marshall (Unpub.); 
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Department of Natural Res. v. Rexair (Unpub.); C&D 
Capital, LLC v. Colonial Title Co. (Unpub.); University 
Rehab. Alliance, Inc. v. Farm Bureau Gen. Ins. Co. of MI; 
Riemer v. Johnson; McNeal v. Blue Bird Corp. (Unpub.); 
Stariha v. Chrysler Group, LLC (Unpub.); Distinguishing 
Smolen v Dahlmann Apts., Ltd.; The purposes of the fee-
shifting provisions in the MCPA & MMWA; Jordan v. 
Transnational Motors, Inc.; Price v. Long Realty, Inc.

Summary: Concluding that the facts here were substan-
tially similar to Lavene, the court held that the plaintiff 
was entitled to statutory attorney fees under the MMWA 
and the MCPA. Further, it held that the analysis of Smith 
applied to the award of attorney fees in this case, and that 
the trial court abused its discretion in awarding plain-
tiff $1,000 in costs and attorney fees without consider-
ing “the vast majority” of the relevant factors. Thus, it 
vacated the order awarding costs and attorney fees and 
remanded with instructions for the trial court to follow 
the Smith framework. Plaintiff purchased a used car from 
defendant and the parties later sued each other. Plaintiff 
alleged claims under the MMWA and the MCPA. The 
parties reached a settlement agreement in which defen-
dant agreed to pay her “statutory attorney fees and costs, 
the determination of which they ultimately left to the 
trial court.” The court first rejected as without merit any 
argument plaintiff was not entitled to statutory attorney 
fees. The next issue was whether the Smith framework 
applied here. The court held that it did, “and that the tri-
al court’s award of attorney fees, which was rendered with 
virtually no explanation or examination of the relevant 
factors, was an abuse of discretion.” It found instructive 
the reasoning in Adair (On Third Remand), where the 
court applied the Smith framework to FOIA’s fee-shifting 
provision, recognizing that Smith stated that the “aim” of 
the new framework was “‘to provide a workable, objec-
tive methodology for assessing reasonable attorney fees 
that Michigan courts can apply consistently to our vari-
ous fee-shifting rules and statutes.’” Because “both the 
MCPA and the MMWA contain fee-shifting provisions,” 
the court found applying the Smith framework to like-
wise be appropriate here. Further, it “found no binding 
authority that would act as an impediment to applying 
Smith in the context of MCPA and MMWA actions.” 
While defendant cited Smolen, that case was factually 
distinguishable from this case and predated Smith by 18 
years. Also, “the purposes of the fee-shifting provisions in 

the MCPA and the MMWA are best served by applying 
the Smith framework to an award of attorney fees under 
these statutes.”

Issues: Action to stop a foreclosure by advertisement; 
Whether a 2011 loan modification agreement (LMA) 
gave the plaintiff a contractual right to an extension be-
yond the temporary period if he complied with the de-
creased monthly payment requirements & could show 
ongoing financial hardship; Rory v. Continental Ins. Co.; 
Klapp v. United Ins. Group Agency, Inc.; Thomas v. Leja; 
Burkhardt v. Bailey; Whether the 2011 LMA created 
“conditions precedent”; Harbor Park Mkt., Inc. v. Gronda; 
Whether the 2013 LMA constituted a “novation”; In the 
Matter of the Dissolution of F Yeager Bridge & Culvert 
Co.; Sufficient “consideration” for the novation; Keppen 
v. Rice; Timko v. Oakwood Custom Coating, Inc.; Whether 
the novation was obtained through “coercion or econom-
ic duress”; Allard v. Allard

Summary: [Unpublished opinion.] Where the plaintiff 
sued defendant-HSBC Mortgage Services in an attempt 
to stop HSBC from foreclosing on his property, he could 
not rely on an LMA to give him a contractual right to 
an extension of his decreased monthly payment require-
ments. HSBC argued that it “never contractually agreed 
or promised to continue the 2011 LMA beyond its peri-
od of temporary application.” The court agreed, and held 
that “the 2011 LMA . . . did not create conditions prec-
edent giving rise to a right to performance – an exten-
sion of the LMA – if satisfied.” At most, “the 2011 LMA 
merely made plaintiff ‘eligible’ for an extension.” Thus, 
“all of plaintiff’s claims premised on contractual entitle-
ment to an extension on the basis of the language in the 
2011 LMA” failed. Further, even assuming that the 2011 
LMA had contained a contractual right to an extension, 
“the 2013 LMA superseded the 2011 LMA, resulting in 
a novation . . . .” The court rejected the plaintiff’s claim 
that there was insufficient consideration to support the 
novation, and there was no evidence to show that the 
novation was obtained through “coercion or economic 
duress.” HSBC’s threat to foreclose on the mortgage was 
not unlawful, and “[c]onsidering that the mortgage con-
tained a power-of-sale clause, HSBC had every legal right 
to commence a foreclosure by advertisement.” Affirmed.
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