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INTRODUCTION

There are commonalities for most areas of law practice. If nothing else, we as 
lawyers have in common the manner in which we analyze problems and contemplate 
solutions. Were it not so, the years we spent in law school would be more of a waste of 
time than many of us may think it was. These similarities aside, each type of practice 
will have its unique challenges. This is unquestionably the case with those of us who 
practice consumer law. This article will examine the principal issues faced by consumer 
lawyers and propose some ways of addressing them. Those issues include the nature 
of our clients, our defendants and ourselves.

Our Clients 

By the time they walk into our offices, many consumers have already sought a 
remedy by lodging their complaints with the Attorney General’s office, the Better 
Business Bureau (BBB), the Federal Trade Commission (FTC), or the Consumer 
Financial Protection Bureau (CFPB).  In 2017 alone, the CFPB handled 320,200, 
up 9 percent from 2016.  Among the types of complaints, debt collection, credit re-
porting and mortgages were the top three.1  The FTC reportedly received 2,675,611 
in 2017, again, with debt collection ranked the highest in types of complaints.2  The 
upside of the number of complaints is that many consumers have the wherewithal to 
know when they are being harmed and to do something about it.  However, this also 
tells us that our potential clients are, simply put, complainers. 

Even before complaining to an administrative agency, many of our clients have 
tried to deal with the situation on their own, often to their own detriment, by di-
rectly communicating with the alleged wrongdoer.  This could mean the consumer 
has pled with the debt collector to stop its collection calls on a debt he doesn’t owe, 
tried to renegotiate a questionable car sale with the dealership, or disputed inaccurate 
information on his credit reports with the reporting entity rather than the consumer 
reporting agencies.  At any rate, we — consumer advocates — are likely not the first 
person the consumer has complained to about their situation.  Because of the hurdles 
the consumer has likely already faced they are likely angry and disappointed. Lacking 
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an understanding of the litigation process, they may have the idea that as the attorneys 
we should and must quickly correct the problem like we have some sort of magic wand.  
This creates a unique situation where it is possible that already frustrated consumers 
who feel mistreated may, without proper client management, turn on their attorneys.  

As it our duty, we will select only those clients who have viable claims. Often we 
are their last, if not their only, source of redress. Thankfully, the vast majority of our 
clients will   end up appreciating what we have done for them. Some clients, either 
on their own or with the prodding of others, may conclude that we have not served 
them well. Complaints to the Bar, however few and however without merit, will result 
in an enormous waste of time and resources.  There are a number of things we can do 
to better manage our clients and prevent this from happening. The most important 
is clear, consistent and complete communication.

Fostering Open Communication 

First, always keep the line of communication open.  Take the opportunity at the 
intake to get all the facts, consider all possible claims, assess the client’s damages, explain 
the attorney fee arrangement, and any applicable alternatives to litigation. As their at-
torney, we should always understand our client’s expectations and make a determination 
before signing a retainer on whether we can meet them. With ongoing problems, our 
clients at a minimum will want the behavior halted. With either an ongoing or past 
injury, they will generally be seeking compensation for having suffered a wrongdoing.  
As a result, a large part of knowing our client’s expectations means knowing how much 
money they will accept when it comes time to settle. Although these expectations may 
change as the case progresses, both the attorney and client should agree on a fair settle-
ment at the outset based on the facts known at the time and include this in the retainer. 
Failing to have such conversations at the beginning can lead to an upset client when it 
comes time to talk numbers, which may lead to a grievance.  

Along with knowing our client’s expectations, we should also be clear with our 
own expectations.  Before a client signs a retainer, we must explain that by choosing 
litigation they may be embarking on what can turn out to be an extensive journey to 
a resolution.  Also, clients need to understand that while we will zealously advocate 
for their rights, they must be ready, willing, and able to participate in the litigation.  
This participation includes updating us when new facts arise in their case, being 
available to answer questions about their case, keeping accurate and organized notes, 
responding to interrogatories, gathering necessary documentation, and sitting for a 
deposition, should the client’s physical and mental health allow for it. It is advisable 
practice to lay out these responsibilities in a retainer so our clients clearly understand 
what is required of them and so we have something to reference when we encounter 
difficulties with an unresponsive client. This is very much a situation as said in Jerry 
Maguire of “help me help you.”3

Handling Fee Shifting Statutes 

Many of the statutes under which we consumer protection attorneys litigate are fee-
shifting.4 This can add another layer of challenges in dealing with our clients that may 
not always be apparent.  With fee-shifting statutes the losing party is required to pay 
the prevailing party’s fees and costs.  Fee-shifting gives clients alternatives to standard 
hourly billing. The positive part of these statutes is that they allow consumers who lack 
financial resources to obtain counsel to pursue their cases when they otherwise may 
not have the means to do so. The potential problem for client management is making 
sure that the client fully understands that in the end it is likely that any reasonable 
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settlement will consist of an amount to pay attorney fees that 
will be greatly in excess of the amount the client will receive. 

To stave off potential client problems with this issue, we 
need to help our clients understand how the legal process works. 
Most people do not understand the reality of litigation. They 
labor under the misconceptions produced by television and 
the movies. At least broadly, the real world of litigation must 
be explained to them. Clients need to appreciate that in cases 
not postured for early settlement, we attorneys will need to 
conduct discovery to prove their cases and push toward resolu-
tion, whether through a judgment on the merits or more likely 
a settlement. Discovery and litigation as a whole can prove both 
expensive and time consuming.  Clients need to understand 
that as their attorneys we will often be required to invest many 
hours of work to resolve their cases for which we reasonably are 
looking to be compensated, in fee shifting cases hopefully by 
the defendant. In a way, we need to describe the relationship 
as a sort of partnership were we are agreeing to do our best to 
redress their grievances while at the same time expecting to 
be compensated for our time and expenses.  Even if we do a 
good job of explaining how the amount necessary to pay at-
torney fees may turn out to be greatly in excess of the amount 
our clients may recover, a client may still become dissatisfied 
however unwarranted.  This possibility can be minimized with 
clear communication all along the way, including at the end 
composing disbursement memoranda which fully explain why 
the proceeds have been distributed in a particular manner.

Part of this communication is keeping clients reasonably 
informed about the progression in their cases, including the 
costs and attorney fees. This is especially important when dealing 
with a difficult client.  Providing our clients with copies of all 
pleadings and filings not only helps keep them informed, but it 
also helps to support our fees.  It helps them understand that even 
when they don’t hear from us, we are hard at work on their cases.  

Another problem with fee shifting cases is that defendants 
early on will offer a settlement with sufficient funds to fully 
compensate the client, but not enough to pay reasonable attor-
ney fees. Fee agreements should be drafted with this possibility 
in mind. The case always belongs to the client with the right to 
accept a settlement. Retainer agreements, while acknowledging 
the client’s right to settle, should provide a mechanism which 
discouragers clients from authorizing settlements which leaves 
us unpaid for our work. Having looked at our clients, we can 
turn to our defendants.

Difficult Defendants

There are common themes in consumer protection cases 
that relate to our defendants.  Defendants, more often than not, 
do not engage in the search for the truth or an effort to reach 
a reasonable early settlement. Instead, defendants’ attorneys, 

whether by training or disposition, generally find whatever 
obstacles they can put in our path to prevent us from being 
successful. They often start by telling us that our cases are worth 
no more than “nuisance value,” or often with threats of sanc-
tions advise us to dismiss our claims before an Answer to the 
complaint is even filed.  We can expect boilerplate objections to 
our discovery, burden-shifting in protective orders, cancelling 
depositions that have been re-noticed several times, delaying or 
denying document production or providing thousands of docu-
ments in no searchable order with the “smoking gun” hidden 
in the mess.  Whether defendants’ counsels act in this matter 
because they are paid by the hour or because they truly believe 
these stalling tactics are in the best interests of their clients is a 
matter for debate. Either way, such conduct is illustrative of the 
power discrepancy between defendants and the consumers we 
represent. In short, defendants are likely to use their economic 
power in an attempt to beat us into submission.  

Whatever the motivation of defendants and their attorneys 
in using these manipulative tactics, once we retain a client we 
must be committed to a long haul for which we may never be 
fully compensated. Generally, we operate in a manner similar to 
personal injury plaintiff attorneys without the benefits. Whereas 
our opponents will be paid by the hour win or lose, most of 
the time we are working on a contingency fee basis.  However, 
when we win we are usually paid as if we were working on the 
hour with little chance of a contingency upward adjustment.  
Defendants know this and will make us work and then complain 
vociferously when we file a fee petition. Recognizing how our 
defendants will attempt to manipulate the process, it is best to 
face the defendant’s tactics head on. When defendants throw 
star nails our way, we must not lose focus of the merits of our 
cases.  Remember, at the end of the day, our job is to apply 
the law to the facts, and not engage in fruitless back and forth 
battles or conversations.

Because discovery in consumer cases is often important in 
establishing a pattern and practice of a defendant, consumer 
advocates must remain persistent in obtaining responses. When 
defendants employ delay tactics we need to be sure to take the 
necessary steps prior to filing a motion to compel:  review the 
defendants’ objections, pinpoint the requests which are essential 
to establishing our claims, write our meet and confer letters, and 
document all efforts to obtain the information.  If defendants 
give us nothing but radio silence or dump a thousand irrelevant 
documents across our desks, in federal cases we should notice 
the 30(b)(6)5 deposition of the defendant so we can obtain 
the necessary information.  We should also consider obtaining 
discovery from alternative sources, such as third party subpoenas 
to the FTC or BBB if seeking pattern and practice evidence.  
All of these efforts will help to bolster our motions to compel.  

In certain cases, where the defense attorney balks at our 
settlement demands, it is important to continue settlement talks 
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Endnotes

1 See CFPB’s Consumer Response Annual Report:  https://
s3.amazonaws.com/files.consumerfinance.gov/f/documents/
cfpb_consumer-response-annual-report_2017.pdf

2 See FTC’s Stats & Data from 2017: https://www.ftc.gov/re-
ports/annual-highlights-2017/stats-and-data

3 https://www.youtube.com/watch?v=l1B1_jQnlFk 

4 See e.g. Fair Credit Reporting Act (FCRA), 15 U.S.C. §§ 
1681o, 1681n; Fair Debt Collections Practices Act (FDCPA), 
15 U.S.C. § 1692k; Equal Credit Opportunity Act (ECOA), 
15 U.S.C. § 1691e. 

5 See Fed. R. Civ. P 30(b)(6). Unlike with a 30(b)(1) deposi-
tion where a deponent need only testify based on personal 
knowledge, the 30(b)(6) deposition requires the corporation 
to produce a witness who is prepared to testify on behalf of the 
company and must be knowledge about the designated topics.  
The company is then bound by the witness’ testimony.  This 
type of deposition can be an effective tool in helping to resolve 
key factual disputes and to obtain clear answers to questions 
which were previously objected to in written discovery. 

6 Kenny Rogers, The Gambler, 1978.

and push the litigation at the same time.  Amidst settlement 
negotiations, a defendant must be able recognize our willing-
ness to file a motion for summary judgment or take the case to 
trial if necessary. If the defendant’s counsel senses that we fear 
going forward to trial or resolution by motion, they are sure 
to exploit it. As a general proposition, defendants will do their 
best to make our progress difficult and we must be ready to 
rise to the occasion. We can now move on to look at ourselves.   

Ourselves

Having examined issues consumer advocates should con-
sider regarding our clients and our defendants, there is a last 
issue to consider — ourselves. We must be aware of our personal 
biases in order to avoid the pitfalls into which those predisposi-
tions may lead us. Those of us who have chosen to be consumer 
advocates or have fallen into the area, often have sympathy 
for individuals who are taken advantage of by more powerful 
businesses. We tend to abhor businesses which, in the search of 
greater profits, trod on the rights of “the little guy.” This is both 
our strength and a potential weakness. These biases give us the 
ability to deal with the many obstacles that defendants will put 
in our paths in order to avoid responsibility for their behavior. 
These same predispositions can lead us to taking on cases that 
are more than Quixotic — cases where the likelihood of suc-
cess is low and the probability of making bad law is high. The 
quality of judgments on this potential problem usually develops 
over time, but should always be in the back of one’s mind.  To 
be successful consumers advocates we must follow the Ancient 
Greek aphorism “know thyself ” or the more mundane advice 
of Kenny Rogers: “Know when to hold ‘em and know when to 
fold ‘em. Know when to walk away.”6  

 
CONCLUSION

There are unique issues in any area of the practice of law. 
This article has examined three principle areas of concern in the 
practice of consumer law — our clients, our defendants and 
ourselves. Our clients often come to us after many, unavailing 
attempts to solve their problems.  They are often angry and 
frustrated about the way they have been treated. We must be 
able to channel that anger at the defendant and avoid the pos-
sibility that somewhere in the process it be directed at us. The 
key to a positive outcome with our clients is communication. 
We must do our best to understand them, their expectations 
and their limitations. In turn, we must help them understand 
what we can’t do, what we can do and how we are going to go 
about it. As long as we maintain clear communication with our 
clients throughout the litigation process, we are most likely to 
conclude our work with satisfied clients.

The one thing we can expect with many of our defendants 
is that they will prove to be a pain in the butt. They will make 
us work hard to deal with stalling, manipulative tactics. They 
will fail to cooperate in every manner imaginable. It appears 
to be their primary skillset. After putting all these obstacles in 
our path, they will complain that our work was unnecessary 
when we seek attorney fees. Our mission is to keep our eyes on 
the ball, press our cases through settlement negotiations, and 
prepare for trial if settlement is not forthcoming. 

In choosing cases to pursue and throughout the litigation 
process, we must also be aware of ourselves. We must remain 
aware of our prejudices and how they can potentially lead us 
astray. Most, if not all, of us who practice consumer law, desire 
to protect those without power from the overreach of those 
more powerful. This is a strength that motivates us to carry on 
in difficult situations but can cloud our judgment encouraging 
us to stretch for the impossible when the more likely outcome 
may be at hand. If we establish good communication with our 
clients, properly deal with the complications defendants will 
place before us and recognize our own foibles, we should be 
able to reach reasonable resolutions that work to the benefit of 
our clients and ourselves. Keep on trucking. 
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These are dark days for consumer protection, both on the 
state and federal levels.  One might be tempted to say the 
nadir, but that depends on a prediction of what will happen 
next and it’s not safe to be in the prediction business about 
American politics. It is not so much that laws have changed 
but that there have been changes in enforcement and court 
interpretations. Business-friendly courts have interpreted the 
Federal Arbitration Act of 1925 to preclude consumers and 
employees from having remedies at court. The story of what 
has happened to Michigan’s Consumer Protection Act has 
been well chronicled in this newsletter by Gary Victor and 
others: Michigan courts, beginning with Smith v Globe have 
allowed an exception to eat the rule. All defendants need to do 
is to claim that they are regulated and escape liability. On the 
federal level, foxes have been and are continuing to be placed 
in charge of hen houses. The new head of the Consumer 
Financial Protection Bureau wanted to get rid of it when he 
served in Congress. The Republican majority of Federal Trade 
Commissioners  named a lawyer for payday lenders to run the 
Consumer Protection Bureau. Michigan’s own Betsy DeVos 
has deemphasized actions against allegedly exploitative educa-
tion debt collectors.

It is possible that this is just part of a cycle. In the near fu-
ture the pendulum may magically swing back towards greater 
consumer protection. All we have to do is get out of the way 
and let the inevitable happen. Perhaps, but there have been 
suggestions of strategies consumer advocates could take to give 
that pendulum a small push.

A well known phrase in advocacy is “Think globally; act lo-
cally.” In that line, the emphasis in this article in on Michigan 
and what could be done here.

Most suggestions made involve modifying the Consumer 
Protection Act. Some want to be bold and simply repeal the 
section that is the cause of the trouble:

(1) This act does not apply to either of the following:

(a) A transaction or conduct specifically authorized 
under laws administered by a regulatory board or of-
ficer acting under statutory authority of this state or 
the United States.

. . . MCL 445.904

Unless there is an extreme turnover in the legislature and 
possibly public opinion, that approach seems to be a bridge 
too far for the current political framework.

Another suggestion is to carve out exceptions to the ex-
ceptions for certain “worthy” consumers. That is, the excep-
tions would not apply to certain classes of consumers. The 
classes most commonly suggested so far are senior consumers 
and active military and their families. No progress has been 
made in this direction to date.

In this article, I suggest an alternative approach to the prob-
lem—apply what we know of the past to the present. Many 
commentators suggest we are in a new Gilded Age, where there 
are great and increasing discrepancies between the haves and 
the have-nots in both wealth and power. The original Gilded 
Age is the primary source of consumer protection legislation in 
the United States. We cannot say that similar conditions will 
lead to similar results. There is presumably no grand unified 
theory of the history of legislation of the types Ibn Khaldun 
proposed for governments in general. One hopes that, unlike 
in the Eighteenth Brumaire of Louis Napoleon, history will not 
happen twice—once as tragedy and the second time as farce. 

The relevant history here is the direction of change in 
laws. First, laws, such as the FTC Act, which banned un-
fair and deceptive practices in commerce, were directly only 
against unfair competition. Only later was the law amended to 
provide directly for consumer protection. A good example of 
the difference was an attempted defense in odometer tamper-
ing cases. The defense was that turning back odometers after a 
successful repair was not unfair because other dealers did the 
same thing. The court didn’t bother to take empirical evidence 
on that claim, noting that after a change in the federal law, 
odometer tampering was illegal no matter what.

The central claim of this article is that perhaps we need to 
take the opposite course—expand consumer protection laws 
into unfair competition laws. I have two major tasks. First, 
to persuade readers that such a move makes sense. Second, to 
show how this can be done.

Why Protect Free and Fair Competition

First, the free market system presupposes fair competi-
tion. The definition of a free market in everybody’s favorite 

Is the Way Forward the Same as in the Past?
Using Unfair Competition Laws as a Method of 
Consumer Protection.

By Josh Ard
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source, Wikipedia, is “an idealized system in which the prices 
for goods and services are determined by the open market and 
consumers, in which the laws and forces of supply and de-
mand are free from any intervention by a government, price-
setting monopoly, or other authority.” Unfair competition is 
type of power that disrupts the idealized free market.

Second, and more importantly for this article, it is eas-
ier to attract allies for fair competition than it currently is 
for consumer protection. I recall when I testified before the 
legislature futilely arguing against the gutting of item pricing 
legislation, legislation that Frank Kelly had said was the most 
popular consumer protection law in the state. Retailers seemed 
more concerned about the price of sticking labels on items than 
in the danger of Internet giants to small brick-and-mortar re-
tailers.  It is easier to convince small businesses, especially those 
who behave ethically, of the danger unfair competition causes 
than to convince them of the good of consumer protection in 
general. I have seen this in the legal industry from my work on 
State Bar committees such as the Unauthorized Practice of Law 
Committee and the Ethics Committee. Transactional lawyers 
with consumer clients want the Bar to stop unfair competition 
of trust mills and the like, entities that essentially make false 
promises to consumers and deliver substandard services. There 
is no easy path for the Bar to take under current Michigan laws.

Michigan has very few laws directly addressing free trade 
outside of Chapter 20 of the Insurance Code. Chapter 86 of the 
Michigan Penal Code is titled Unfair Discrimination, Restraint 
of Trade and Trusts but only two statutes are in existence. One 
deals with squatters and the other with sex discrimination 
in wages.  The other statutes on point are in consumer stat-
utes, primarily the Consumer Protection Act.  The Consumer 
Protection Act is not a very effective weapon for a business that 
has suffered from unfair acts by a competitor.  At first it appears 
that businesses actually have a remedy. MCL 445.911 begins

(1) Whether or not he seeks damages or has an ad-
equate remedy at law, a person may bring an action to 
do either or both of the following:

(a) Obtain a declaratory judgment that a method, 
act, or practice is unlawful under section 3.

(b) Enjoin in accordance with the principles of eq-
uity a person who is engaging or is about to engage 
in a method, act, or practice which is unlawful un-
der section 3.

(2) Except in a class action, a person who suffers loss 
as a result of a violation of this act may bring an ac-
tion to recover actual damages or $250.00, whichever 
is greater, together with reasonable attorneys’ fees.

According to the definition in MCL 445.902(1)(d), busi-
nesses are certainly persons for the purposes of this act. The 
problem is more that nothing in the statute makes it clear that 

a competitor can show any loss or damages. Thus, there is no 
chance for a business plaintiff to gain anything to offset the 
cost of litigation.

Suggestions for Changes to Expressly Include 
Remedies for Unfair Competition.

Let us begin with the Consumer Protection Act itself. In 
order for it to be useful for addressing unfair competition, it 
is necessary to recognize the harm unfair competition causes. 
The most straightforward way to accomplish this may be 
found in the definitions section.

(b) “Damages” include the loss of an opportunity to 
participate in trade or commerce free of unfair, un-
conscionable, or deceptive methods, acts, or prac-
tices, whether or not such loss can be quantified in 
monetary terms. 

(c) “Documentary material” includes the original or 
copy of a book, record, report, memorandum, paper, 
communication, tabulation, map, chart, photograph, 
mechanical transcription, or other tangible document 
or recording, wherever situated.

(d) “Performing group” means a vocal or instrumen-
tal group seeking to use the name of another group 
that has previously released a commercial sound re-
cording under that name.

(e) “Person” means a natural person, corporation, 
limited liability company, trust, partnership, incor-
porated or unincorporated association, or other legal 
entity.

[and so forth with numbering changes until the end 
of the section.

This should make it plain that any market participant, 
whether seller, buyer, or whatever, has standing under the act 
and may seek an injunction or damages, including statutory 
damages, if UDAP features distort the market. Note, further-
more, that this would give an opening to participants in inter-
net transactions where they may be buyers, sellers, or brokers. 
Generally, it’s the small guy who needs protection no matter 
what the roles.

For example, a probate lawyer who feels that some non-
lawyer competitor is engaging in UDAP activities that causes 
a loss of business could sue directly and receive reimbursement 
for attorney fees if she prevails. If she could actually quantize 
the harm, then that could be recovered. Otherwise, statutory 
damages, which are pretty nominal, are available, but the real 
gain is the reimbursement of attorney fees.

Everyone familiar with the current status of consumer law 
in Michigan will realize that the aggrieved fair businesses will 
face the same problems that aggrieved consumers do now—
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defendants can escape liability under the judicial (mis)reading 
of section 4. That is certainly true, but one of the points of the 
expansion to unfair competition is to create more voices, often 
powerful voices, that would seek to return to a robust consum-
er act through appropriate amendments of section 4, along 
lines proposed to date. The challenge with section 4 is not how 
to change it but rather to attract enough proponents for the 
change. Expanding the Consumer Protection Act to include 
opportunities for challenging unfair competition would cer-
tainly help in that regard.

Another act that needs to be considered with regard to un-
fair competition is the Shopping Reform and Modernization 
Act, CL 445.311 et seq., the replacement for the item pric-
ing legislation. That act creates penalties for false advertising, 
one of the major complaints of honest businesspeople. For in-
stance, probate and estate attorneys are often incensed about 
what they consider to be false advertising by other entities, yet 
there is nothing that neither the State Bar nor the attorneys 
themselves can effectively do about it.  The act addresses false 
advertising, e.g.,

(1) A person shall not knowingly make, publish, 
disseminate, circulate, or place before the public 
an advertisement that contains a statement or 
representation that is untrue, deceptive, or misleading. 
MCL 445.315

The act does provide for private rights of action:

(1) Whether or not a person seeks damages or has an 
adequate remedy at law, a person may bring an action 
to do either or both of the following if the attorney 
general or prosecuting attorney fails to initiate action 
within 60 days after receiving notice of an alleged vio-
lation of this act:

(a) Obtain a declaratory judgment that an act or prac-
tice violates this act.

(b) Enjoin by temporary or permanent injunction a 
person that is engaging or is about to engage in an act 
or practice that violates this act.

(2) Except as provided in section 9, a person that suf-
fers loss as a result of a violation of this act may bring 
an individual or a class action to recover actual dam-
ages or $250.00, whichever is greater, for each day on 
which a violation of this act is found, together with 
reasonable attorneys’ fees that do not exceed $300.00 
in an individual action. MCL 445.322

Presumably even today a fair competitor, such as the pro-
bate and estates attorney, could file for an injunction under 
(1), but would have no hope of recovering anything, including 
attorney fees, under (2) because the loss does not recognize a 
loss from unfair, false advertising by a competitor. 

The solution is similar to that proposed for the Consumer 
Protection Act, namely correct this oversight through a defini-
tion such as the following:

As used in this act:

(a) “Advertise” means the use or dissemination of an 
advertising by a person that is subject to this act.

(b) “Advertising” or “advertisement” means a com-
munication or representation that is disseminated in 
any manner by any means for the purpose of induc-
ing, or that is likely to induce, directly or indirectly, 
the purchase of a consumer item, good, merchandise, 
or commodity.

(c) “Automatic checkout system” means an electronic 
device, computer, or machine that determines the 
price of a consumer item by using a product identity 
code. An automatic checkout system may but is not 
required to include an optical scanner.

(d) “Consumer item” means an article of tangible 
personal property used or consumed, or bought for 
use or consumption, primarily for personal, family, or 
household purposes.

(e) A price is “displayed” for a consumer item if the 
price is stamped, affixed, or otherwise marked on the 
consumer item; or the price of the consumer item is 
displayed, by signage, by an electronic reader, or by 
any other method that clearly and reasonably conveys 
the current price of the consumer item, to a consumer 
when in the store at the place where the item is located.

(f ) “Loss” includes harm caused by false, deceptive, or 
misleading advertising by a competitor in the market-
place, whether or not such loss can be quantified in 
monetary terms. 

(f ) (g) “Person” means an individual, corporation, 
limited liability company, partnership, association, or 
other legal entity.

(g)(h) “Sale at retail” means a transfer of an interest 
in a consumer item by a person that is regularly and 
principally engaged in the business of selling consum-
er items to a buyer for use or consumption and not 
for resale.

(h)(i) “Total price” means the full purchase price of 
a consumer item, excluding sales tax and container 
deposit. MCL 445.312

Again, this would give actors in the marketplace the 
power to help assure fair and free markets, ultimately ben-
efitting consumers.

Another benefit of unfair competition laws is that it is hard 
to see how they could be precluded by arbitration. Consumers 



Each year the Consumer Law Section Council presents 
the Frank Kelley Award to a deserving consumer advocate. In 
alternate years, the award is presented to an attorney or a non-
attorney. Non-attorney recipients generally are chosen from 
those who either work in journalism or education. This year’s 
recipient is Ted Roelofs of Grand Rapids.

Mr. Roelofs  a former Grand Rapids Press journalist, 
where he covered politics, the wars with Iraq and Afghanistan 

and issues like rural poverty and the homeless mentally ill. As 
a correspondent for Bridge Magazine, he has written about 
the municipal legacy debt crisis, allegations of juvenile rape 
in Michigan prisons and victims of the state Unemployment 
Insurance Agency.

Mr. Roelofs will receive his award during the annual section 
meeting on Thursday September 27th at 10;30 a.m. at DeVos 
Place in Grand Rapids.

Ted Roelofs to receive Frank Kelley Award at State 
Bar NEXT Conference
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and employees are generally forced to accept arbitration provi-
sions as a part of purchasing a product or service or accepting 
a job. There are no such agreements between business com-
petitors.  One other benefit is that unfair competition could 
provide more work for consumer attorneys, who are familiar 
with the laws on point.

In short, the way forward might to be facilitate and en-
courage market participants themselves  to penalize unfair 
competitors as a type of private attorney generals. Even though 
consumers themselves might not be parties, they would ulti-
mately benefit.


