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 CONSUMER LAW SECTION 

Respectfully submits the following position on: 
 
* 

ADM File No. 2016-40 
 

* 
 

The Consumer Law Section is not the State Bar of Michigan itself, but 
rather a Section which members of the State Bar choose voluntarily to 
join, based on common professional interest. 
 
The position expressed is that of the Consumer Law Section only and is 
not the position of the State Bar of Michigan. 
 
The State Bar position on this matter is to support proposed amendments 
to MCR 2.625(E), 3.101(B)(1)(a)(i), 3.101(B)(1)(c), 3.101(G)(2), 
3.101(I)(3), 3.101(I)(5), 3.101(J)(2), 3.101(J)(6), 3.101(K)(1), 
3.101(K)(2)(g), as these amendments effectuate the language set forth in 
MCL 600.4012, and oppose MCR 2.625(F), 2.625(K), 3.101(D)(2), 
3.101(J)(6)(e), 3.101(R)(2) as these amendments create or change 
parties’ substantive rights or reduce the amount of information required 
to be provided to garnishees. The State Bar position also authorizes the 
Consumer Law Section to advocate its position. 
 
The total membership of the Consumer Law Section is 658. 
 
The position was adopted after an electronic discussion and vote. The 
number of members in the decision-making body is 15.  The number 
who voted in favor to this position was 11. The number who voted 
opposed to this position was 1. 
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CONSUMER LAW SECTION 
 
 

Report on Public Policy Position 
 
 
Name of section:  
Consumer Law Section 
 
Contact person:  
Michael Nelson 
  
E-Mail: 
mike@mnelsonlaw.com 
 
Proposed Court Rule or Administrative Order Number: 
2016-40 – Proposed Amendments of MCR 2.625 and 3.101 
The proposed amendments, submitted by the Michigan Creditor’s Bar Association, would address recent 
amendments of MCL 600.4012, would clarify the authority and process for recovering postjudgment costs, 
and would provide clearer procedure for garnishment proceedings. 
 
Date position was adopted: 
February 6, 2017 
 
Process used to take the ideological position: 
Position adopted after an electronic discussion and vote. 
 
Number of members in the decision-making body: 
15 
 
Number who voted in favor and opposed to the position: 
11 Voted for position 
1 Voted against position 
0 Abstained from vote 
3 Did not vote (absent) 
 
Position:  
Oppose 
 
The text of any legislation, court rule, or administrative regulation that is the subject of or referenced in 
this report. 
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-
40_2016-12-21_FormattedOrder_PropAmendtOfMCR2.625-3.101.pdf 

mailto:mike@mnelsonlaw.com
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-40_2016-12-21_FormattedOrder_PropAmendtOfMCR2.625-3.101.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-40_2016-12-21_FormattedOrder_PropAmendtOfMCR2.625-3.101.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-40_2016-12-21_FormattedOrder_PropAmendtOfMCR2.625-3.101.pdf
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STATEMENT OF THE COUNCIL OF THE CONSUMER LAW SECTION  
IN OPPOSITION TO ADMIN FILE NO. 2016-40 

PROPOSED AMENDMENTS OF RULES 2.625 AND 3.101 
OF THE MICHIGAN COURT RULES 

Introduction

The staff comment to the proposed amendments of Michigan court rules 2.625 and 3.101,
states that the amendments “submitted by the Michigan Creditor’s Bar Association, would
address recent amendments of MCL 600.4012, would clarify the authority and process for
recovering postjudgment costs, and would provide clearer procedure for garnishment
proceedings.” In fact, the proposal has nothing to do with amendments to MCL 600.4012 and it
does not clarify, but radically changes the authority of a judgment creditor to tax costs.               

MCL 600.4012 was amended in April 2015, effective date September 2015.  The relevant
changes to MCL 600.4012 are as follows: 1) changed the disclosure fee payable to the garnishee
from $6 to $35; 2) periodic garnishments no longer expired; and 3) the judgment creditor, after
receiving the first payment under the garnishment, is required to provide the garnishee and the
judgment debtor a statement of the balance remaining on the judgment, including interest and
costs, at least once every six months.

Proposed amendments to MCR 2.625, specifically MCR 2.625(K)(1), allows the
judgment creditors to include costs and fees that they are not entitled to. It broadly includes costs
and fees that the judgment creditors incurred while pursuing an unsuccessful garnishment. 
Therefore, the Council of the Consumer Law Section opposes the proposed amendments to MCR
2.625 and MCR 3.101.

Background

Under current Michigan Court Rules, a judgment creditor is not allowed to tax the costs
of an unsuccessful garnishment, i.e. if the garnishee is not indebted to the debtor, does not hold
property subject to garnishment and is not the debtor’s employer. MCR 3.101(R). That rule is
consistent with the general rule that a party must prevail, by improving its position, in order to
tax costs. Forest City Enterprises, Inc. v. Leemon Oil Co., 228 Mich. App. 57, 81, 577 N.W.2d
150 (1998); accord:  Fansler v. Richardson, 266 Mich. App. 123, 128, 698 N.W.2d 916 (2005);
Citizens Ins. Co. of America v. Juno Lighting, Inc., 247 Mich. App. 236, 245-46, 635 N.W.2d
379 (2001). The Rule also serves the salutary purpose of discouraging shotgun garnishments,
those filed without a good reason to believe the garnishee is indebted to the judgment debtor. 

Despite the clear prohibition of MCR 3.101, many bad debt buyers and their collection
lawyers continued to tax the costs of all garnishments, whether or not the garnishee was indebted



1 Williams v. Weltman, Weinberg & Reis Co., L.P.A. (In re FDCPA Cognate Cases),
2016 U.S. Dist. LEXIS 44039, (W.D. Mich. March 28, 2016). 

2 In the Matter of Encore Capital Group, Inc. et al. United States Consumer Financial
Protection Bureau, Administrative Proceeding No. 2015-CFPB-0022, Consent Order 9/9/2015.

3 In the matter of Portfolio Recovery Associates, LLC United States Consumer Financial
Protection Bureau, Administrative Proceeding No 2015-CFPB-0023, Consent Order 9/9/2015

4 Williams v. Weltman, Weinberg & Reis Co., L.P.A. (In re FDCPA Cognate Cases),
2016 U.S. Dist. LEXIS 44039, (W.D. Mich. March 28, 2016). 

5 Grant v. Shermeta, Adams & Von Allmen, P.C. W. D. Mich. Case No. 1:13-cv-1332,
settlement agreement, ECF 104-1; Christian v. law Office of Michael R. Stillman, P.C.  W. D.
Mich. Case No. 1:13-cv-1331,settlement agreement, ECF 96 -1

6 Deposition of Carl Varchetti, August 22, 2014, pp. 30 - 32.

2

to the judgment debtor etc.1

The ability to tax costs for unsuccessful garnishments is of interest, almost exclusively, to
large bad debt buyers that purchase defaulted consumer debt for about three cents on the dollar2

and then file thousands of lawsuits through law firms that employ scores of debt collectors but
very few lawyers. 3 In 2016, Midland Funding and Portfolio Recovery alone accounted for half
of all the civil cases filed in the 61st District Court (Grand Rapids).  Nearly all the consumers are
unrepresented and the actions result in default judgments.  For those volume filers, those costs
can be significant. 

It is noteworthy that in late 2013, judgment debtors sued the debt buyers and their
collection lawyers under the Fair Debt Collection Practices Act (FDCPA) for the practice of
collecting improper garnishment costs. (In Re FDCPA Cognate Cases). The United States
District Court for the Western District of Michigan ruled that the debt buyers and their collection
lawyers violated Michigan law and the Fair Debt Collection Practices Act, by taxing the costs of
unsuccessful garnishments or garnishments that were not yet successful. 4

 In settlement of several of the  FDCPA Cognate Cases brought by judgment debtors,
debt buyers and their collection law firms agreed to return millions of dollars of improperly
taxed garnishment costs by adjusting the judgments or cash payments. 5 One collection law firm
delivers some 22,000 garnishments to the Michigan Department of Treasury on November 1 of
each year and adds a fee of $22.00 to each one. 6           

The proposed amendments to MCR 2.625 and MCR 3.101 are submitted by the Michigan
Creditor’s Bar Association, of which some of its members are defendants in In Re FDCPA
Cognate Cases and the related cases. This is a transparent attempt to retroactively legitimize the
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defendants’ violations of Michigan law and the FDCPA. The proposed amendment is not a
clarification of existing law, has nothing to do with amendments to MCL 600.4012 and is not
good policy.

Effect of the proposed change

MCL 600.4012 was amended in 2015 to change certain procedures for wage
garnishments. The statute extended the life of a wage garnishment until the judgment is satisfied,
increased the fee paid to the garnishee from $6.00 to $35.00 and established certain procedures
for disputes between the judgment creditor and the garnishee. It did not affect the ability of a
judgment creditor to tax the costs of a garnishment against a judgment debtor. 

Currently, a judgment creditor is not allowed to tax the costs of a garnishment unless it
first establishes that it is the prevailing party in the garnishment, by receiving a payment or a
disclosure indicating that the garnishee is indebted to the judgment debtor, etc. MCR 3.101; In
Re FDCPA Cognate Cases. The Creditor’s Bar Association’s proposal would reverse the present
law and allow the creditor to initially tax the costs of the garnishment regardless of the outcome.
Although the proposal provides that the creditor should deduct the costs if it later receives a
negative disclosure, that procedure is insufficient for several reasons in addition to the fact that it
reverses the default procedure. 

First, it fails to deal with garnishments of state income tax which are by far the most
numerous garnishments filed against consumers by debt buyers and the most likely to fail. If the
debtor is not due a tax refund, the Department of Treasury normally does not issue a garnishment
disclosure. MCL 600.4061a. So, under the proposal, a judgment creditor would not be required
to deduct the costs of a tax garnishment, including, in some cases, an extra $22.00 per
garnishment for making a trip to Lansing,  even if the debtor is not due a tax refund so the
Department of Treasury is not indebted to the judgment debtor.

Second, and perhaps more importantly, there is no assurance that judgment creditors,
particularly large debt buyers who file many thousands of lawsuits, will take the trouble to
monitor and delete certain taxable costs when those same debt collectors have routinely taxed the
costs of unsuccessful garnishments for years despite the clear prohibition against taxing those
costs. 

The proposed amendment to MCR 2.625 (K) appears to be intended to shield debt
collectors from liability under the FDCPA rather than provide any realistic relief to judgment
debtors. It is extremely unlikely that many judgment debtors, the overwhelming majority of
whom are unrepresented and have defaulted in the underlying case, will discover that the
judgment includes improper costs and then avail themselves of the procedure. Even in the
unlikely event that that happens, the judgment creditor is then given the opportunity to correct
the judgment, apparently without fear of any penalty. So there is no financial incentive to
comply with even the limited restrictions in the proposed amendment. In In Re FDCPA Cognate



7. Williams v. Weltman, Weinberg & Reis Co., L.P.A. (In re FDCPA Cognate Cases),
2016 U.S. Dist. LEXIS 44039, (W.D. Mich. March 28, 2016).
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Cases the United States District Court rejected the argument that a judgment debtor’s failure to
object to garnishment costs in the collection case precluded a later challenge to those costs.7
Again, the proposed rule is an attempt to resurrect legal arguments that have previously been
rejected.

CONCLUSION

The proposed amendments do not address the recent changes to MCL 600.4012 and do
not clarify garnishment procedures.  Instead, the amendments would impose  improper costs that
are not allowed by existing law on consumers, the majority of whom will be unrepresented. This
is a transparent attempt to retroactively absolve the debt buyers and their lawyers from liability
for systematic violations of Michigan procedure occurring over a number of years.

There is no sound policy reason to add unnecessary costs to judgments against Michigan
consumers, most of whom are subject to judgments and garnishment of their wages because they
could not afford to pay high interest credit card charges or other bills. Most of these cases are
filed by bad debt buyers who purchased the accounts for pennies on the dollar. There is no need
to change existing court rules to increase the bad debt buyers’ revenue and add to the financial
burden of citizens who are already unable to pay the judgments entered against them. 

Contact Persons:
Michael Nelson, mike@mnelsonlaw.com, Legislative Committee, Consumer Law Council
Lorray Brown, lorrayb@mplp.org
Chair of Legislative Committee, Consumer Law Council
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