
 
Summer Edition 2013, Volume III, Issue 2 

This is a publication of the Elder Law & Disability Rights Section of the State Bar of Michigan. All opinions are those 

of the respective authors and do not represent official positions of the Elder Law & Disability Rights Section or the 

State Bar of Michigan. Comments or submissions should be directed to Christine Caswell, Managing Editor, at 

christine@caswellpllc.com. 

 

ELDRS Fall Conference 
Early Registration Deadline Nearing 

 

The deadline for discounted registration for the ELDRS Fall Conference is quickly approaching. 

Early registration ends September 6. Also, hotel rooms at the Crystal Mountain Resort are 

available on a first-come, first-served basis. 

 

This year’s keynote speaker is Robert King of Legally Nanny in Irvine, California, a company that 

provides, in part, caregiver service for elders. Other speakers will include the Hon. Carl Marlinga 

from the Macomb County Probate Court, Michigan Rep. Kevin Cotter, and a number of other 

esteemed guest speakers, as well as the section’s own expert members.  There will also be a 

three-day Veterans’ program. For more information or to register, go to 

http://www.michbar.org/elderlaw/. 

 
 

Legislative Update 
By Ellen Hoekstra and Todd Tennis, Capitol Services, Inc. 

 

Before recessing for most of the summer, the legislature completed work on the 2014 budget. 

However, despite revenue projections being up (giving Lansing policymakers approximately an 

additional $400 million), the budget as passed still fell short of the Governor’s 

recommendations in two major areas: transportation funding and Medicaid. This is due to the 

legislature having failed so far to achieve consensus on either a transportation funding package 

or reforms to Medicaid that would allow for expansion of the program per the Affordable Care 

Act. However, the legislature will take another look at the Medicaid Expansion issue before 

returning to regular session in September. 
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Senate Work Group Hammering out Changes to Medicaid Expansion Plan 

When the legislature recessed at the end of June, the House had passed legislation to expand 

Medicaid as allowed by the Patient Protection and Affordable Care Act. House Bill 4714, 

sponsored by Rep. Matt Lori (R-Constantine), would expand Medicaid eligibility for Michigan 

residents earning up to 133% of the federal poverty level. The Senate, however, chose not to 

take the bill up for a vote before they left for the summer. Senate Majority Leader Randy 

Richardville (R-Monroe) then convened a Senate work group to further examine the issue. That 

work group has been meeting over the past month, and the Senate could begin to take action 

on its recommendations any day now. 

 

Some of the changes that may come from the Senate work include further integration of 

Medicaid recipients into managed care programs, further reporting requirements on the 

Department of Community Health, and the review of a performance bonus plan mechanism for 

long-term care providers that would be consistent with current performance incentives for 

other managed care plans.  

 

The issue has become a political hot-button as many Tea Party organizations are strongly 

opposed to anything related to “Obamacare.” Some such groups have even announced they 

will not support Gov. Snyder’s reelection due to his championing of Medicaid expansion 

legislation. This strong opposition has made for a very complicated and highly charged 

atmosphere in Lansing, and it is too soon to tell how it will play out in the end. 

 

Home and Community Based Waiver, PACE Program See Increases in Funding 

Although the Medicaid Expansion issue has yet to be resolved, there was some good news 

coming out of the Conference Report for the Department of Community Health budget; part of 

the omnibus budget bill has been signed into law as PA 59 of 2013. Two of the governor’s 

recommendations regarding increased funding for the Program of Alternative Care for the 

Elderly (PACE) and the Home and Community Based Waiver were approved by the conference 

committee. 

 

The governor recommended $17 million for an increased caseload in the Home and Community 

Based Waiver program, and the House and Senate concurred. The governor also recommended 

a transfer of $15.5 million from the Long Term Care Services line item to fund an increase in the 

projected caseload for PACE. PACE currently serves a six-county area (Berrien, Calhoun, Kent, 

Muskegon, Washtenaw, and Wayne). 

 

  



Pooled Trust Bill Reported Unanimously Out of Committee 

After successfully getting pooled trust legislation (House Bill 4013) out of the House committee 

with a unanimous vote, the Michigan Department of Community Health (DCH) remains 

opposed to the legislation. Stating that allowing pooled trusts to be established for persons age 

65 or older would be a transfer of assets for less than fair market value, representatives of the 

department have argued that the federal government would take a dim view if Michigan 

passed HB 4013. Representatives from ELDRS working on the issue disagree strongly with this 

point of view. 

 

Fortunately, Rep. Heise (R-Northville), the sponsor of the bill, agrees that federal law permits 

pooled trusts for persons age 65 or older—as is permitted in 17 other states. He and Rep. 

Poleski (R-Jackson) (the chair of the House Financial Liability Reform committee from which the 

bill was reported) remain very supportive of the bill. We continue to work with DCH to resolve 

its concerns regarding the bill. 

 

Other States Dropping Out or Delaying Action on Dual-Eligibles 

DCH officials stated in July that they will delay the implementation of their test project to 

integrate care for people eligible for both Medicare and Medicaid from January 2014 until July 

2014. A total of 26 states were invited to participate in the dual-eligibility pilot programs, but 

six have dropped out of the program or have developed an alternative program to handle dual-

eligibles. 

 

States that are awaiting approval from the federal Center for Medicare and Medicaid Services 

for their dual-eligible program include New York, Vermont, Hawaii, Missouri, and Iowa—all 

which have decided to delay the start-up of their program. CMS approval has been granted to 

California, Massachusetts, and Washington; however, these states have also moved to delay 

the start of their programs. States like Oregon, Minnesota, and Wisconsin are also looking to 

change their dual-eligible program to avoid some CMS requirements on financial obligations. 

 

More than 200,000 people in Michigan are eligible for both Medicare and Medicaid, most of 

whom are the elderly poor. A large number of those eligible would also be younger persons 

with multiple physical and mental conditions.  

 

Instead of implementing a statewide program, Michigan has decided to start with regional pilot 

programs focusing on urban, suburban, and rural regions: Wayne County, Macomb County, the 

Upper Peninsula, and eight counties in the southwestern part of the state. The project will 

operate for three years. 

 



Judiciary Budget: Best Practices Funds Fee Shortfall 

Despite a $4 million recommendation by Gov. Rick Snyder, neither the Senate nor the House 

agreed to encourage courts to adopt best practices in their proposed budgets. However the 

conference report adopted for the judiciary budget agreed to appropriate $1 million for the 

fund while using the other $3 million on court fee shortfalls, State Appellate Defender Office 

staff increases, and funding veterans’ treatment costs. 

 

Due to a shortfall in the Court Fee Fund, $1.9 million of the $3 million was moved from the Trial 

Court Performance Innovations fund to the Court Fee Fund. The $1.1 million remaining allows 

the budget to add one worker and helps the State Appellate Defender fulfill its caseload 

mandate. The conference report also added $990,700 to train 3,600 system users for the 

implementation of a cohesive computer case management system known as the Michigan 

Court System. 

 

The governor had proposed $3 million in General Fund money for drug courts, DWI/sobriety 

courts, and veterans’ treatments courts, as well as $2 million for mental health courts. The 

conference report that was included in the final budget signed into law by Gov. Snyder included 

a specific appropriation of $500,000 for veterans’ courts. 

 

Bill to Allow Consecutive Sentencing for Perpetrators of Financial Abuse Becomes Law 

House Bill 4264, sponsored by Rep. Tom Leonard (R-DeWitt), will allow a court to order a 

sentence imposed for a felony conviction of financially exploiting a vulnerable adult to be 

served consecutively to any other sentence imposed for a misdemeanor or felony violation of 

the same offense. The bill was signed into law on May 21 and became Public Act 34 of 2013. 

 

House Dems Form Veterans’ Task Force 

Recently, House Minority Leader Tim Greimel (D-Auburn Hills) announced that the House 

Democratic caucus has formed a task force intended to help veterans access the health care 

and services “they deserve.” The task force is designed to “speak to vets directly and find out 

how the state can serve them better.” 

 

The task force is co-chaired by veterans themselves: Rep. David Knezek (D-Dearborn Heights), 

who served two tours in the Marine Corps during the Iraq War, and Rep. Harvey Santana (D-

Detroit), a Navy veteran who served during Operation Desert Storm. Other members of the task 

force include Reps. George Darany (D-Dearborn), Andrew Kandrevas (D-Southgate), Marilyn 

Lane (D-Fraser), Charles Smiley (D-Burton), and Henry Yanez (D-Sterling Heights). 

 

  



Medicaid Expansion Would Increase Veterans’ Health Coverage 

According to the Urban Institute and the Robert Wood Johnson Foundation, more than 25,000 

uninsured Michigan veterans and spouses could receive health coverage if Medicaid is 

expanded to cover individuals at 133 percent of the federal poverty level. 

 

Of the 1.3 million uninsured veterans under age 65, about 40 percent could qualify for health 

coverage through Medicaid expansion. The report reads that 44,000 Michigan veterans (11.4 

percent of vets) are uninsured, and the number goes up to 73,000 (or 9.4 percent) when 

including veterans’ families. 

 

 

Michigan Legislators Addressing Mental Health and Wellness Commission 
Elder Issues Need to be Heard 

 

As part of its mission in supporting disability rights, ELDRS is working with the legislature on 

shaping mental health law in Michigan. Currently, the Mental Health & Wellness Commission’s 

Workgroup #5 is holding public sessions around the state “focusing on societal impacts, data 

and outcomes, and stigma reduction and awareness,” asking citizens to “testify about their 

experiences and share their input on these issues.” 

 

While the section is concerned with the mental health of all age groups, Capitol Services has 

reported that there is a lack of testimony on mental illness and how it affects the senior 

population. If anyone from the Section can help with this testimony, the confirmed hearings are 

as follows:  

 

Monday, August 12, 2013 from 2 p.m. to 4 p.m. at the Macomb-Oakland Regional Center 

(MORC) 

The meeting will be held in the “C” conference room at MORC, located at 16200 Nineteen Mile 

Road, Clinton Township. 

Monday, August 26, 2013 from 3 p.m. to 5 p.m. at LifeWays Community Mental Health, 

Jackson 

The meeting will be held in the Pine Room, located at 1200 North West Avenue, Jackson. 

Attendees should look for the entrance with the green awning and follow the signs that point to 

the conference rooms. 

 

Three more meetings are scheduled but specific locations have not yet been announced: 

 



 Friday, September 6th – 1-3pm – Thumb area, Location TBA 

 Thursday, September 12th – 6-8pm – West Michigan/Grand Rapids, Location TBA 

 Thursday, September 19th – 5-7pm – Detroit, Location TBA 

 

Two more hearings, one in Holland and one in Saginaw, are still being arranged. One meeting 

was already held in Alpena in July. For questions about these meetings, contact Sen. Bruce 

Caswell’s office at (517) 373-5932 or senbcaswell@senate.mi.gov. 

 

 

Michele Fuller Named One of Parenting’s Top Child Advocates 
 

The ELDRS Council’s own Michele Fuller of the Michigan Law Center in Sterling Heights was 

named as one of the Top Child Advocates in the June 2013 edition of Parenting magazine. She 

was recognized for her advocacy for children with special needs. Congratulations, Michele, on 

this national honor. 

 

Special Needs Trust Fairness Act of 2013 
By John Payne, The Garrison Law House, P.C. 

 

In case you are not aware of this important bill, the National Academy of Elder Law Attorneys is 

pushing legislation to allow persons with disabilities to create their own trusts under 42 USCA 

1391p(d)(4)(a), if they have the capacity to do so. This is long overdue. Both the Elder Law and 

Disability Rights and Probate Sections are being asked to endorse this bill. If you support the 

concept, please contact your federal legislators requesting their support. 

  

Amos Goodall, of State College, Pennsylvania has been instrumental in putting together the act 

and a coalition of advocates. A letter from Rep. Thompson, one of the sponsors, to his 

colleagues, the act, and advocacy materials are on Goodall’s firm website, at 

www.centrelaw.com/pdf/42.pdf.  

 

 

Unauthorized Practice of Law 
Hypothetical Commentaries 

By Robert C. Anderson of the Standing Committee on the Unauthorized Practice of Law of the State Bar 

of Michigan 

 

mailto:senbcaswell@senate.mi.gov
http://www.centrelaw.com/pdf/42.pdf


In this article, the unauthorized practice of law is abbreviated as UPL and the practice of law as 

POL. 

 

1. Estate Planning and Elder Law 

 1.1 Non-Lawyer Drafts a Will or Trust for Another for a Fee 

Samuel, not a lawyer, has an MBA and manages a business. As a side business, 

he drafts Wills and Trusts for his friends, charging $100 for each document. 

Samuel’s actions clearly constitute an UPL. This is because this activity involves 

profound knowledge and applies the laws of Wills and Trusts to a particular 

client. 

 

Proposed Rule 16.1 Definition of the Practice of Law (the “Proposed Definition”) states 

in item (A)(2) that the “preparation of any legal document in written or electronic form, 

including … trust instruments and wills …” is a POL. See Grand Rapids Bar Ass’n v 

Denkema, 290 Mich 56 (1938) in which the Michigan Supreme Court held, at 5:  

 

The practice of law is not confined to practice in courts of the State, but it 

includes … the preparation of all legal instruments of all kinds whereby a legal 

right is secured … the giving of legal advice in any action taken for others in any 

matter connected to the law. 

 

Although these transactions may have no direct connection with court proceedings, 

they are always subject to becoming involved with litigation. The preparation of wills for 

others is a practice of law per Detroit Bar Association v Trust Co, 282 Mich 216 (1937). In 

Denkema, supra, the Court enjoined a non-lawyer from preparing wills and acting as a 

middleman for attorneys who drafted wills. 

 

1.2 Non-Lawyer Downloads a Trust or Will off the Internet for another for Free 

These are the same facts as hypothetical 1.1 except that Samuel merely prints a 

fill-in-the blank will or trust off the internet and fills in the blanks but does not 

charge a fee. Also, Samuel offers no legal advice. Samuel’s actions still constitute 

an UPL because in printing a will or trust, Samuel is selecting a complex legal 

document, and (2) filling in the blanks of a complex legal form like a will or trust 

requires the use of prohibited legal advice. 

 

The Proposed Definition at (A)(2) includes the “selection … of any legal document in 

written or electronic form …” The Proposed Definition at (A)(2), however, excepts 



“preparation of routine forms incidental to a regular course of business.” The wills and 

trusts Samuel found are not routine and are not incidental to his non-legal business. 

 

The basis for the incidental routine fill-in-the-blank form exception is based on (1) 

Dressel v Ameribank, 468 Mich 557 (2003) approving a lender’s practice of completing 

standard mortgage documents as an incident to lending; (2) State Bar of Michigan v 

Kuris, 366 Mich 688 (1962) approving a real estate broker’s practice of filling out 

standard real estate documents incidental to selling real estate; and (3) Ingham County 

Bar Association v Neller, 342 Mich 214 (1955) approving a real estate broker’s practice 

of filling out conveyancing forms incidental to the realty transactions in which he/she 

acts as broker. Again, Samuel’s actions do not fall into this exception. Nor can Samuel 

hide behind the fact that he did not charge a fee because our Supreme Court in Dressel, 

supra, at 7, held that charging a fee is “immaterial” to the issue of whether or not an 

activity by a non-lawyer constitutes an UPL. 

 

Also, foreign case law equates “selection of a form” with the “drafting of a form.” See 

Washington State Bar Ass’n v Washington Association of Realtors, 41 Wash 2d 697 

(1952); and State Bar v Security Escrows, Inc, 233 Or. 80 (1962).  

 

1.3 Non-Lawyer Drafts a Financial Power of Attorney. 

Sally, a non-lawyer, is a licensed geriatric social worker and runs a care 

management company. Sally is hired to provide care management services for 

aging clients who need long-term care help. If they do not have an attorney-

drafted Financial Power of Attorney (FDPOA), she pulls a form off the internet 

and has her client sign it in front of one witness. The form she selected does not 

contain the language required by Michigan’s statutory amendment to its power 

of attorney law by Michigan Public Act 141 of 2012 (MCL 700.5501), nor does it 

satisfy the two witness requirement of MCL 700.5501. The form she selected 

does not allow for making gifts for tax-savings and asset protection, which would 

usually be included for aging clients.  

 

There are too many kinds of FDPOAs, each kind having varying legal consequences, for 

the form to be considered routine. As stated above, selecting one FDPOA from many 

choices is the equivalent of drafting one from scratch. Moreover, since Sally’s profession 

is related to health care, a FDPOA would not be considered “incidental.” On the other 

hand, Sally’s filling out a standard HIPAA authorization or a standard Patient Advocate 

Designation form may be considered “incidental” to her professional undertaking for a 

client, and thus may not be an UPL. 



 

1.4 Social Worker Fills out a Medical Application for a Nursing Home Resident with 

No Assets. 

Peter, a non-lawyer, works as a social worker at Sunny Care Nursing Home. Peter 

fills out standard Medicaid applications for unmarried residents who claim they 

have no assets. Peter always advises that he is not a lawyer and that if the 

resident has assets that are not being disclosed, Medicaid may be denied. If this 

is a possibility, Peter advises the resident or her/his family to seek the advice of 

an attorney experienced in Medicaid. It would appear that Peter’s actions fall 

within the UPL exception of incidental routine standard printed forms. Even 

though Peter may be offering a certain degree of legal advice, it is not of a 

profound nature.  

 

1.5 Social Worker Fills out a Medicaid Application for a Nursing Home Resident 

Who Has Assets. 

Same facts as in hypothetical 1.4, except that Peter offers ideas on how to spend 

down countable assets of a Medicaid applicant who has assets above the 

Medicaid asset limit. Peter says that he has been successful at filing for Medicaid 

for persons with assets.  

 

Peter contends this is not UPL because he does not charge, is only filling out a 

routine standard governmental form, and exercises no discretion in selecting a 

form because there is only one form and this practice is incidental to the nursing 

home business. Nonetheless, Peter’s actions in this case constitute an UPL 

because of the significant legal advice he is giving on spend down ideas. Peter’s 

actions in filling out complex medical applications are not incidental and in fact 

constitute a conflict of interest. Only an attorney experienced in Medicaid has 

the background to offer all alternative spend down ideas and explain the pros 

and cons of each alternative.  

 

2. Real Estate Conveyances 

 

2.1 Title Company Drafts Deeds. 

Local title company charges $100 to do deeds at the request of customers. The 

title company uses standard forms off a computer by filling in the blanks. A 

spouse of a disabled man heading for a nursing home wants to give their camp 

to a son to reduce countable assets to help her husband qualify for Medicaid. 

The spouse asks the title company for a deed to transfer the camp to the son. 



The title company prepares an outright quit claim to the son, which is signed and 

recorded. 

 

Even though this would appear to satisfy the routine standard form exception to 

UPL, the title company’s actions constitute UPL. This is because significant 

discretion and advice is needed in selecting the right kind of deed, whether 

warranty, quit claim, or covenant, and the choice of deed to the son may be joint 

tenancy, a standard life estate or a lady bird deed. 

 

Moreover, today there is nothing “routine” about quit claim deed preparation in 

Michigan for family gifting, estate planning, or probate avoidance, nor should deeds be 

considered as “standard forms.” First, there are increased formality requirements for 

deeds, e.g., lot split and farming disclosures, just to mention a few. Second, outright quit 

claim deeds may uncap the taxable assessment consequences and, in this case, will 

disqualify the husband from Medicaid assistance for long-term care if that is desired. 

Third, deeds used for estate planning purposes are “will substitutes” and, therefore, are 

equivalent to wills or trusts, which are specifically mentioned as UPL in Denkema, supra. 

 

Also, note Justice Levin’s comments in State Bar of Michigan v Cramer, 399 Mich 116 

(1976) in which he makes the astute observation, at 15:  

 

There is far less risk of harm to the public resulting from misuse of a 

‘divorce kit’ than from misuse of form deeds of conveyance, land 

contracts, business or residential property leases, inter vivos trusts or 

wills. 

 

If a complaint for divorce is improperly filed, a judge has the opportunity to 

notice the defect and it can be remedied or a new complaint filed. When an 

error is discovered in other legal forms, indiscriminately available to the public, it 

is often too late to correct the mistake. 

 

2.2 Title Company Acts as a Middleman in Deed Drafting Process. 

These are the same facts as in hypothetical 2.1, except the title company meets 

with clients, fills out intake information on a form, selects the type of deed 

needed, and sends the form to a local attorney who drafts the deed. The 

attorney never meets with the client and receives one-half of the title company’s 

fee.  

 



Under Denkema, supra, and Hightower v Detroit Edison Co, 262 Mich. 1 (1933), 

the Michigan Supreme Court takes the position that the actions of a non-lawyer 

acting as a middleman between a client and an attorney constitute an UPL. The 

fact that a lawyer lies in the background does not prevent the UPL. In fact, the 

attorney who drafts the deed may be aiding in the UPL committed by the title 

company, which is a violation of the rules of professional conduct.  

 

 

ELDRS Proposed Bylaw Changes 
 

The Elder Law and Disability Rights Section Council of the State Bar of Michigan received a 

petition to consider and support amendments to the Bylaws of the section. The Council voted 

August 3 to accept the proposed amendments, and to submit the proposal to all the members, 

via the electronic newsletter, for a vote at the October meeting.  The purposes of the 

amendments are as follows: 

 

1. To update and create consistent language which incorporates the disability rights 

element of our purpose 

2. Addressing and clarifying auxiliary members 

3. Addressing electronic and emergency voting procedures 

4. Establishing a timeframe for a budget to be presented by the treasurer 

5. Updating the future amendment procedures to allow for communication on the ListServ 

in addition to the newsletter. 

  

A vote will be held at the annual meeting held on Friday October 4, 2013 at Crystal Mountain 

Resort. The Bylaws, with the proposed changes added, as are linked for your review 

 

 

Calendar 

 Sept. 7 – ELDRS Council Meeting, 10 a.m., Grand Rapids 

 Oct. 1 – Fundamentals of Estate Planning, Plymouth, www.icle.org 

 Oct. 2-4 – ELDRS Fall Conference, Thompsonville, www.michbar.org/elderlaw/ 
 Oct. 23 – Drafting an Estate Plan for an Estate Under $5 Million, Plymouth, www.icle.org 

 Nov. 2 – ELDRS Council Meeting, 10 a.m., TBA 
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