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Your 2021-22 ELDRS Council 
ELDRS Annual Meeting 
By Christine Caswell, Immediate Past-Chair 

The following were elected to the ELDRS Council or 
thanked for their years of service at the Annual 
meeting on Oct. 5 in Bay City. 
 
New Executive Council 

•  Chair, Robert D. Mannor, Mannor Law Group, 

PLLC, Grand Blanc 

•  Chair-Elect, Angela M. Hentkowski, Steward & 

Sheridan PLC, Ishpeming 

•  Secretary, Maria Messina Wiersma, Chalgian & 

Tripp Law Offices PLLC, Southfield 

•  Treasurer, Raymond A. Harris, Buhl, Little, 

Lynwood & Harris, PLC, East Lansing 

• Immediate Past-Chair, Christine Caswell, Caswell Law PLLC, Lansing 

Incoming Council Members 

• Jill Babcock, Disability Housing Initiative at HRD, COD at City of Detroit 

• Charles S. Ofstein, DeMent & Marquardt PLC, Kalamazoo 

• Karen S. Willard, Blue Water Legal Consulting PLLC, Fair Haven 

Renewed Council Members for a Second Term 

• Susan Lucile Chalgian, Chalgian & Tripp Law Offices, East Lansing 

• Nicholas James Ryan, Dellenbusch & Ryan PLC, Grand Rapids 

• Terry Lynn Winegarden, Winegarden Elder Law PLLC, Petoskey 

  

2020-21 ELDRS Chair Christine Caswell 

passes the gavel to 2021-22 ELDRS Chair Bob 

Mannor at the Oct. 5 Annual Meeting in Bay 

City. 
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Outgoing Members 

• Howard H. Collens, Galloway & Collens PLLC, Huntington Woods 

• Jacquelyn A. Rygiel-Sprague, Rygiel Sprague PC, Ann Arbor 

• Kelly J. McNerney Quardokus, Q Elder Law PLC, Portage 

 

Legislative Update 

By Todd Tennis, Capitol Services, Inc. 

We are nearing the halfway point of the 2021-22 legislative session, and with next year being 

an election year, the difficulty level of moving legislation forward will only increase. It is likely 

that hot-button issues such as mental health reform and the appropriation of federal American 

Rescue Project dollars will not happen until sometime in 2022, if at all. Sadly, this is also true of 

some ELDRS priorities, such as remote witnessing/notarization.  

Big Changes at MDHHS Regarding Administration of Services to the Aging 

One of the major challenges for any bureaucracy is managing an organizational chart that 

allows for transparency, efficiency, and an effective delivery of services to clients. It is standard 

practice for first-term governors to rearrange puzzle pieces in various departments to better 

suit their vision and goals. Often, entire departments are split up, combined, or reorganized 

into brand new entities, even though their services remain unchanged.  

When Gov. Snyder took office, the largest reorganization he ordered was the combination of 

the Dept. of Community Health and the Dept. of Human Services into a single, massive entity 

named the Department of Health and Human Services (DHHS). Part of that change was moving 

what had been the Office of Services to the Aging into the Aging and Adult Services Agency. 

What had previously been ostensibly a free-standing office was now placed within the new 

DHHS.  

In October, Gov. Whitmer again made a substantial change to the organizational chart, though 

not anything as drastic as her predecessor. On Oct. 14, she announced that the Aging and Adult 

Services Agency would be combined with the Medical Services Administration (including the 

Medicaid office) for a new entity called the Health and Aging Services Administration (HASA). 

Gov. Whitmer said that the new agency “will stay laser-focused on helping aging adults thrive, 

coordinate effectively across agencies and departments to enact lasting change, and get things 

done that make a real difference in people's lives."  

Kate Massey, who had previously headed up the Medical Services Administration, will serve as 

the Senior Deputy Director in charge of HASA. Other staff will remain in their current positions 

which will hopefully create continuity. The Whitmer administration hopes that this change will 
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make it easier to coordinate services for older adults who had previously needed to work with 

multiple agencies.  

The move was praised by Michigan AARP Director Paula Cunningham, who stated that the 

change would elevate the profile of senior services in Michigan. However, some aging 

advocates have expressed concern that senior services might be lost in the shuffle now that 

they are combined with Medicaid administration. To combat that possibility, the reorganization 

also shifted the Michigan Commission on Services to the Aging so that it will now report directly 

to the MDHHS director rather than reporting to the head of the Aging and Adult Services 

Agency. 

The proof, as they say, will be in the pudding. If the new combined agency can more easily and 

rapidly provide services for aging adults – whether their needs are medical, social, or 

community-based – then the change will have been a success. If, on the other hand, the new 

HASA handles the requests of elder advocates in a similar fashion to the previous Medical 

Services Administration, this could be a very frustrating change. 

Rep. Lightner Moving Forward with Remote Witnessing/Notarization Legislation 

Efforts to make permanent changes to laws governing remote witnessing and notarization 

continue in Lansing, as Rep. Sarah Lightner (R-Springport) hosted two meetings of interested 

parties to discuss statutory changes. In addition to ELDRS and the Probate and Estate Planning 

Section, representatives from the Michigan Credit Union League, the Michigan Banking 

Association, the Michigan Association of Registers of Deeds, and Greenstone Farm Credit 

Services have participated in the work group sessions. The most recent workgroup was also 

attended by a representative from Nexsys, one of the online notarization vendors approved by 

the Michigan Secretary of State.  

The most recent drafts prepared by Rep. Lightner would restore the previous remote 

witnessing procedures that expired last June. Registers of Deeds expressed concerns about re-

opening remote notarization to two-way video communication, and initially asked that it only 

be done via the approved online notarization vendors through the Secretary of State’s office. 

But the group also discussed a separate method of notarization that would allow attorneys, 

employees under the supervision of an attorney, and employees of financial institutions to 

perform remote notarization via “communication technology” to communicate simultaneously 

by sight and sound. The Registers eventually agreed that limiting this “new lane” of remote 

notarization was acceptable if it was only allowed for those specific parties. Representatives for 

Nexsys expressed concerns that remote notarizations done in this manner should have to meet 

the same requirements as those done by approved vendors. In that vein, the current draft will 

require attorneys or financial institutions who perform remote notarization to maintain records 

of the video transaction for at least ten years. 
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Because there are so few session days remaining, our hope is to get bills introduced before the 

end of December and to begin public hearings early next year. 

Elder Abuse Task Force Negotiating on Guardianship Reform Bills 

A package of bills seeking to improve Michigan’s guardianship and conservator system received 

a second hearing in the House Judiciary Committee on September 21. House Bills 4847-4850, as 

introduced, seek to add additional requirements for guardians and conservators, such as 

certification, caps on how many wards they could have, and minimum visitation criteria. The 

bills stemmed largely from the work of Attorney General Dana Nessel’s Elder Abuse Task Force. 

The ELDRS Legislative Committee has been following this legislation with the help of Task Force 

member (and past ELDRS chair) Christopher Smith. The initial bills drew concerns from the 

Michigan Guardianship Association and several probate judges on fears that the changes would 

reduce available guardians that are already in scarce supply. Some of the specific complaints 

from the Michigan Guardianship Association centered on the vagueness of the certification 

requirements, the frequency of in-person visits to be required, the creation of unworkable 

accounting and inventory requirements, and a prohibition on delegation of duties to non-

certified staff.  

ELDRS has taken a position supporting the bills but noted there will be suggestions for changes. 

The Legislative Committee held a special meeting on November 5 to review new drafts of the 

bills. The committee was not able to complete a list of suggested changes but will continue its 

work as the legislative process continues.  

Bills Seeks to Adopt FINRA Rules to Michigan Law 

Senate Bill 315, introduced by Sen. Jim Runestad (R-White Lake), would insert a new section 

into Michigan’s Uniform Securities Act that would mirror rules issued by the Financial Industry 

Regulatory Authority covering stockbrokers and investment advisors. The new section, titled 

“Financial Exploitation of Specified Adults,” seeks to provide tools for investment advisors and 

brokers when they suspect financial exploitation of one of their clients.  

The language created concern for ELDRS because one of the criteria for a “specified adult” is 

age 65 or older. After negotiating a bright-line age determination of 80 or older in other 

legislation, this would be inconsistent. Other concerns included a lack of specificity on how law-

enforcement would be notified and the length of the potential hold on a client’s assets. We 

were able to meet with Sen. Runestad’s staff and a representative from FINRA to discuss our 

concerns on October 26. The Attorney General’s office had similar concerns and some concerns 

of their own. We hope we can make sufficient changes to the bill that we can support its final 

version. 
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Bills Crafted by Probate Section Get Hearing in House Judiciary Committee 

A four-bill package seeking to make updates to various laws dealing with estates and transfers 

received a hearing in the House Judiciary Committee on November 2. House Bills 4898-4901 

were developed by the Probate and Estate Planning Section with the primary goal of updating 

dollar thresholds by which a transaction can be completed without a court order and inserting a 

cost-of-living increase so those amounts will go up in the future. The bills also allow for the 

appointment of a “standby guardian” who would stand in if the guardian became incapacitated 

themselves.  

Senate Behavioral Health Integration Bills Pass Out of Committee, New $350 Million in 

Proposed Spending Tied to Passage of Integration Changes 

After weeks of contentious hearings, revised versions of bills integrating physical and mental 

health services passed out of committee and are now before the full Senate. SB 597-598 

(sponsored by Senate Majority Leader Mike Shirkey (R-Clarklake) and Sen. John Bizon, M.D. (R-

Dearborn), respectively) would shift management of Medicaid mental health away from the 

prepaid inpatient health plans tied to local community mental health programs to new specialty 

integrated plans or a managed care organization.  

As introduced, the bills provided for a phased-in process of integration. The revised “S-2” 

versions of the bills include a more drawn-out process of integration to include four (instead of 

three) distinct phases for transition, with longer periods for each phase (from 18 months to 24 

months). The revised versions also require implementation phases to follow objective 

measurements for different populations receiving care and objective measurements of success.  

The bills were also revised to allow (DHHS) to terminate a phase if it is not meeting the required 

objectives. The Community Mental Health Association of Michigan and multiple patient 

advocacy organizations continue to oppose the legislation, while the Michigan Association of 

Health Plans, Blue Cross Blue Shield of Michigan, and a shorter list of patient advocate groups, 

are strong supporters.  

Two days after the bills passed out of committee, Sen. Shirkey introduced a $364 million 

supplemental appropriations bill (SB 714, including $348 in Federal COVID relief funds and 

$15.04 million in state General Fund/General Purpose dollars) tied to passage of Senate Bills 

597-598. As introduced, SB 714 includes:  

• $100 million for infrastructure grants for pediatric inpatient services, allowing health 

care providers to increase slots in long-term pediatric psychiatric inpatient hospitals, 

centers, or psychiatric residential treatment facilities by at least 120 statewide 

• $50 million would be dedicated to community mental health services programs’ 

integration readiness. The grants through DHHS would fund improvements in 
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community mental health service systems, including information technology, staffing, 

and administration for integration readiness. 

• $25 million for a clinical integration fund, providing grants to facilities and providers to 

integrate physical and behavioral health services  

• $25 million would provide loan repayment funding for designated mental health 

professionals and $25 million would cover capital investments for state psychiatric 

facilities 

• $20 million in hospital infrastructure grants to improve care for behavioral health 

patients in hospital emergency rooms 

• $15 million in grants for behavioral health provider recruitment 

• $10 million each for community substance use disorder prevention, education, and 

treatment grants; integration readiness; and mental health block grants. 

This issue is a top priority of the term-limited Senate Majority Leader, so it is likely some version 

of legislation providing for integration of physical and behavioral health services will pass the 

Senate. It is uncertain what reception it will receive in the House where Rep. Mary Whiteford 

and colleagues have their own integration package, HB 4925-4929. 

 

Thoughts on the Ethics of Medicaid Planning 
By Paul Sturgel, Sturgul & Long, S.C., Hurley, Wisconsin 

The following thoughts are in no way intended to be the final word on the Ethics of Medicaid 

planning. Rather, they are a beginner’s road map into the role of lawyers in the complex world 

of Medicaid planning. 

One of the topics at this year’s Elder Law for Yoopers conference (August 6 in Marquette) was 

“The Ethics of Medicaid Planning.” It was presented by fellow Elder Law Attorney and NAELA 

member, Stephen Keogh, of Norwalk, Connecticut. Steve has given presentations at previous 

Elder Law for Yoopers programs, including on Medicaid Planning through the Courts, a segue 

into Hegadorn v Dept of Human Services, which was successfully argued before the Michigan 

Supreme Court in 2018 by Jim Steward and Ron Landsman. 

What follows is a takeaway from some of Steve’s insights into our role as Medicaid 

practitioners. I also will discuss “Rate Equalization.”  

As Elder Law attorneys, many of us have been challenged by stakeholders in the long-term care 

industry because we help our clients spend down and “shelter” assets that would otherwise be 

available to pay privately for their nursing home expenses. I have been accused on more than 

one occasion of “causing” nursing homes to go bankrupt because I have advised and assisted 

clients to qualify for Medicaid. Originally designed to be a program for the medically needy 
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poor, it was transformed with the passage of the Medicare Catastrophic Act in 1988 to provide 

significant resource and income protections for spouses of nursing home recipients. Indeed, 

from Medicaid’s inception, its rules have allowed for planning to avoid spending all of one’s 

assets and income before eligibility.  

A reason for the animus towards Medicaid planning is that in nearly all states, the Medicaid 

reimbursement rate paid to nursing facilities is much less than the private pay rate. 

Interestingly, this is not the case in Minnesota and North Dakota. In Minnesota, since the late 

1970’s, a nursing home may not charge more for private pay than it receives for Medicaid 

reimbursement for the same level of care. As a result of this policy, known as “rate 

equalization,” Medicaid planning practitioners in Minnesota are not vilified by the nursing 

home industry the way they are in the states that have a lower reimbursement rate for 

Medicaid. Rate equalization is relatively unknown outside of the few states where it is used. 

When Medicaid was enacted into law, its framers did not realize that it would become a safety 

net for the elderly and the disabled needing long-term care. Medicaid is a vast public health 

program, covering more Americans than its companion health program, Medicare (81 million 

Medicaid enrollees with its related Child Insurance Program (CHIP)), compared to 62 million 

Medicare beneficiaries, as of February 21, 2021. Medicaid, moreover, provides more 

comprehensive coverage (e.g., custodial care, dental service, vision care, hearing aids, 

transportation services, etc.) than traditional Medicare.  

Medicaid has many different constituencies. Most Medicaid planners work with those who will 

need long-term care. Just as the Medicaid program is a jointly financed federal-state program, 

the financing of long-term care can be viewed as public-private partnership.  

The program itself does not pay for all the costs of long-term care for those who qualify. Single 

Medicaid recipients must pay over all but a small portion of their monthly income for the cost 

of their nursing home care. In nearly all states, the homes of long-term care Medicaid recipients 

are subject to being confiscated by the state upon the death of single Medicaid recipient and a 

surviving spouse of a Medicaid recipient to recoup the Medicaid paid on their behalf. This latter 

aspect of the Medicaid program is a peculiarity of American public assistance programs. We 

send our children to public schools, for example. When we die, the state does not file a lien 

against our homes to recoup the cost of tuition. In the case of Medicaid, not only does the 

enrollee have to become impoverished to receive its benefits, but Medicaid has become 

transformed, since the passage of the Omnibus Budget Reconciliation Act of 1993, into a loan 

program. 

The Medicaid program rules, however, as mentioned above, do allow planning to prevent all 

the individual’s assets to be used for long-term care costs before eligibility. The rules take into 
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consideration some fundamental societal values and priorities. These include private property, 

which is an economic and societal touchstone. Americans have deeply held cultural norms, such 

as “my home is my castle,” “I have right to do with my property whatever I want with it,” 

including giving it to my children during my lifetime, and having them inherit it, etc. In addition, 

notions of “Liberty” and “Property” are very closely intertwined. The morality of accumulating 

wealth and passing it on to our heirs is fundamental in our capitalist system. Notions of private 

property, however, also include self-reliance, individual choices, and paying one’s own way.  

The problem is that long-term care is so expensive. One study, from the time Congress 

attempted to criminalize the practice of Medicaid planning (The notorious “Granny Goes to Jail” 

Law, which was followed by “Granny’s Lawyer Goes to Jail,” as part of the Kennedy Kassabaum 

Act in 1996 and the Balanced Budget Act of 1997), revealed that, not counting the individual’s 

home, fully 80 percent of all Americans lack the financial means to pay for even one year’s of 

nursing home costs. The result is a tension between the societal commitment to caring for the 

elderly and the disabled, and the values upholding private property, individual choice, and self-

reliance. 

We elder law practitioners see this interplay every day. On the one hand, the costs of long-term 

care increase every year, placing a strain on public finances. At the same time, individuals and 

their families face financial ruin. The role of government in paying for the costs of long-term 

care continues to be debated with two different, competing visions. The result has been a 

hybrid system. Part of the ethics of Medicaid planning is public policy advocacy, which cannot 

be divorced from planning for our individual clients. 

As Elder Law attorneys, we have an unusual level of expertise in Medicaid. We know the 

technical requirements of Medicaid. We know how the requirements and programs affect our 

clients and their families. We help them navigate through the Medicaid maze. As a result, we 

have a special responsibility to advocate for fairness, equity, and adequacy in the system, both 

in the public and private spheres. The preamble to the Michigan Rules of Professional Conduct, 

under “A Lawyer’s Responsibilities,” states, “A lawyer is a representative of clients, an officer of 

the legal system and a public citizen having special responsibility for the quality of justice.”  

As Medicaid planners, we do more than “protect assets.” We help our clients determine their 

priorities in a complex and confusing system impacting fundamental issues of life and death. 

We help our clients vindicate their values within the system during a difficult and stressful 

situation. The work we do is not exploitation of the system or abuse of the public treasury. 

Rather, our work is consonant with the values of a system which is both public and private. As 

part of this process, we are not only a part of the system, but help create the system itself. 
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Calendar of Events 
By Erma S. Yarbrough-Thomas, Neighborhood Legal 

Services Michigan Elder Law & Advocacy Center, Redford 

ELDRS – www.michbar.org/elderlaw 

• December 4, 10 a.m. - ELDRS Council Meeting (virtual)  

• No meeting in January  

• February 12, 10 a.m. - ELDRS Council Meeting (note this is 

the second Saturday) 

• March 5, 10 a.m. - ELDRS Council Meeting 

• March 11, ELDRS Spring Conference, virtual only 

• April 2, 10 a.m. – ELDRS Council Meeting 

 

NAELA – www.naela.org 
• November 16 - Lunch & Learn: Representing the Slighted Beneficiary, Webinar, 

Presenters, Rick Courtney, CELA, CAP, Fellow, 1-2 pm, EDT 

• December 16 - How to Distinguish Your Practice in a Crowded Field, Webinar, Presenter 

Aaron Rothert, Certified Practice Advisor & Attorney, Atticus, 1-2 pm, EDT 

ICLE/SBM – www.icle.org 

• November 19 - Ethics Update 2021, in person, Novi 

• March 22, 2022 - Drafting an Estate Plan for an Estate Under $5 Million, in person, 

Plymouth 

• May 19-21, 2022 - Probate & Estate Planning Institute, 62nd Annual, in person, Acme 

• June 16-17, 2022 - Probate & Estate Planning Institute, 62nd Annual, in person, 

Plymouth 

Save the Dates 

• Spring Conference, 

Friday, March 11, 2022, 

virtual only 

• Fall Conference, October 

12-14, 2022, Crystal 

Mountain Resort, 

Thompsonvile 

 

http://www.michbar.org/elderlaw
http://www.naela.org/
file:///C:/Users/NuDelli/Desktop/Caswell%20Law/ELDRS/ELDRS%20Update/2018/Spring%2018/www.icle.org

