
 

Winter Edition 2022, Volume XI, Issue 4 

This is a publication of the Elder Law & Disability Rights Section of the State Bar of Michigan. All 

opinions are those of the respective authors and do not represent official positions of the Elder 

Law & Disability Rights Section or the State Bar of Michigan. Comments or submissions should 

be directed to Christine Caswell, Editor, at christine@caswellpllc.com. 

 

2022 ELDRS Spring Conference Virtual (and Free) Again 
19th Annual ELDRS Virtual Spring Conference 
By Harley Manela, Mall Malisow & Cooney PC, Farmington Hills 

Date: March 25, 2022 
Time: 11 a.m. EDT 
Cost: Free Via Zoom 
 
The 19th annual ELDRS Spring conference will be held virtually on Friday, March 25 from 11 
a.m. to 3 p.m. with Keynote Speaker Michigan Attorney General Dana Nessel. The sessions will 
be: 

• 11 am-12 pm - Litigation Panel moderated by Sanford J. Mall with David Shaltz, Lisa 
Ruby, and former Administrative Law Judge Lisa Gigliotti 

• 12-1 pm - Disability Rights Panel moderated by Michael Bartnik with Nadia Vann, Jill 
Babcock, and Ashley Jacobson 

• 1-2 pm - Medicaid Panel moderated by Catherine Jacobs with Susie Chalgian, Kelly 
Quardokus, and Kathleen Aguilar 

• 2-3 pm - Keynote Speaker Michigan Attorney General Dana Nessel 
 
Captioning will be available. If you need any further accommodations to participate in the 
zoom, please let Angela Hentkowski know, at ahentkowski@stewardsheridan.com, by March 
17.  
 
Registration will be available at the beginning of March. Watch for e-blast updates. 
 

Legislative Update 

By Todd Tennis, Capitol Services, Inc. 

State Budget Surplus Continues in 2022 

The Michigan Legislature is back in full session. We are now midway through the 2021-2022 

session and, because we are in an election year, the intensity in Lansing will ramp up. Gov. 
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Whitmer delivered her fourth State of the State address in January, and it was the second that 

was presented virtually. In her address, the governor renewed her call to eliminate the 

“pension tax” that was created during her predecessor’s administration. She also laid out plans 

to increase the Earned Income Tax Credit, add a Michigan-based tax credit for electric vehicles, 

increase access to mental health services, and address the high cost of prescription drugs.  

Republican leaders in the Michigan House and Senate, meanwhile, moved to pass legislation 

that would cut Michigan’s Income Tax rate from 4.25% to 3.9%. They have also targeted COVID-

relief funds to shore up the Unemployment Insurance Trust Fund and provide grants to small 

businesses who have been hardest hit by the pandemic. Whether the two branches of 

government will be able to find agreement (even at a time when Michigan revenues are sky-

high) remains to be seen. It is, after all, an election year. 

Regarding those sky-high revenues, State Budget Director Chris Harkins announced in January 

that the latest consensus revenue estimates continued a two-year pattern of sharp revenue 

increases. The revised estimates predict an additional $3.1 billion in combined revenues from 

the state General Fund and the School Aid Fund for the 2022 fiscal year. Moreover, the closing 

of books for the 2021 fiscal year showed an additional surplus of $2.7 billion in the two funds. 

There is also $5.2 billion in unspent federal funds from the American Rescue Plan and upwards 

of $10 billion in expected federal infrastructure funds on the way. This is an incredible amount 

of money. 

As expected, policymakers are all over the map on how to deal with this enviable problem. 

There have been several calls for tax cuts, with some targeted at certain populations (e.g., 

seniors, working poor, green energy industry) and others looking for broad-based reductions 

(e.g., Michigan Income Tax, unemployment insurance rates, various business taxes). There have 

been proposals to make major investments in education (e.g. staff recruitment programs, 

teacher certification assistance, tax vouchers for parents), grants to businesses (e.g. support for 

businesses harmed by the pandemic, licensing, and regulatory cost assistance), state services 

(e.g. staff recruitment, particularly in Department of Corrections, expansion of mental health 

beds, increased support for in-home health care), debt reduction (e.g. additional payments to 

state pension systems, early payment of highway bonds), and countless other pet projects and 

schemes. 

Budget Director Harkins cautioned that most of these revenues should be considered “one-time 

money,” but aside from the federal funds, this determination seems to be that these revenues 

will not last, rather than the more traditional definition of “one-time funds.” In Michigan, 

where budget shortfalls are common and budget surpluses (especially on this scale) are 

unheard of, most policymakers leery of making long-term assumptions.  



3 
 
 

Gov. Whitmer’s budget proposal was Feb. 9, and we will see where the Michigan Legislature’s 

priorities are. House Appropriations Chair Thomas Albert (R-Lowell) and Senate Appropriations 

Chair Jim Stamas (R-Midland) are both confident that they can complete a budget by July 1, 

especially with the surplus. However, it can often be just as hard to reach agreement on where 

to spend a surplus as it can be to determine where to make cuts in a shortfall. 

Whitmer Calls for Investments to Increase Access to Mental Health Services 

Part of Gov. Whitmer’s budget presentation included proposals to invest hundreds of millions 

of dollars into Michigan’s mental health system. The governor’s budget would provide funds for 

additional school-based mental health professionals, address student loan debt for those going 

into the mental health profession, expand beds at existing psychiatric hospitals, and construct a 

new hospital as well. 

Her budget seeks to renovate and expand units at Hawthorne Center to create 28 additional 

youth beds and 28 new adult beds at the Forensic Center. She also proposes a $325 million 

investment to build a new psychiatric hospital. She proposes to expand the Michigan essential 

healthcare provider program by $25 million to provide loan repayment to behavioral health 

practitioners working in federally designated shortage areas.  

The governor’s budget would also target mental health resources to schoolchildren by 

expanding school mental health grants from $37 million to $87 million; by providing $120 

million for increasing the number of mental health professionals in school settings; and by 

funding mental health screening tools and programs aimed at helping students manage their 

own mental health.  

Remote Witnessing/Notarization Bills to be Introduced 

We have had several false alarms, but Rep. Lightner (R-Springport) has informed us that a pair of bills to 

address remote witnessing and remote notarization of documents will be introduced soon. There was a 

slight hiccup when interested parties received the copies of incorrect drafts, but that is being corrected, 

so (hopefully) the correct legislation will be read into the record and given House bill numbers.  

 

The Blame-Shame Game in Mediation 
By Laura Athens, Attorney and Mediator PLC, Farmington Hills 

(Note: This article was first published in the Oakland County Legal News on November 23, 2021 and 

has been edited for ELDRS Update). 

“Those who blame others have a long way to go on their journey. Those who blame 

themselves are halfway there. Those who blame no one have arrived.” Chinese Proverb 

(with gender neutral language) 



4 
 
 

Our legal system, which focuses on determining fault, liability, and culpability, encourages 

parties to make accusations and blame one another. Anyone who has participated in mediation 

knows this can sabotage a successful outcome. To effectively manage blame, the mediator 

must help participants recognize and address the shame that underlies it. Legal counsel can 

help manage the blame-shame dynamic by letting the mediator know, in advance, that this 

issue may exist in their case or by using some of the tools described in this article.  

What is Shame? 

What does shame have to do with blame? And how is it distinguishable from guilt? Dr. Brené 

Brown, professor, researcher, author, speaker, and preeminent expert describes shame as the 

painful emotion of feeling flawed, inadequate, and unworthy of love and belonging. According 

to Dr. Brown, shame is universal and the less we talk about it, the more control it has over our 

lives. She distinguishes shame from guilt: shame means “I am bad;” whereas, guilt means “I did 

something bad.” i 

Shame has a negative impact on our identity and sense of self-worth. It can lead people to 

believe they have an immutable, fundamental character flaw that cannot change. In contrast, 

guilt is about behavior and feeling bad about something said or done. Guilt involves empathy 

and requires us to put ourselves in the position of the person we harmed.  

Guilt can be a powerful and constructive tool for change because it may motivate a person to 

express regret, apologize, or make amends. Guilt may also lead to meaningful, positive, long-

term behavioral change. Shame, on the other hand, often leads to destructive or harmful 

behaviors, such as abuse, addiction, aggression, or depression. 

Common Reactions to Shame 

Shame and blame are two sides of the same coin. Shame can lead to four basic responses: 

blaming others, blaming yourself, avoidance, or withdrawal. None of these responses are 

conducive to conflict resolution.  

When shame becomes unbearable, there is a natural tendency to blame others as a defense 

mechanism. Someone who feels ashamed may externalize it by lashing out verbally or 

physically and projecting blame onto others to relieve the pain of shame, make themselves feel 

better, or to escape responsibility. Those who blame others lose the opportunity to learn from 

mistakes and improve their interactions because they falsely believe they do not have any 

faults and fail to take responsibility for their role in a conflict.  

In mediation, blamers may insist they are right, attempt to control, manipulate, intimidate, 

criticize, or insult others. They also may engage in “gas lighting” or lying to cause the other 

party to question reality. Blaming others is easy; it is much more difficult to look beneath the 
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surface to address subconscious feelings. Attacking others is likely to lead to defensiveness and 

undermine resolution of the dispute.  

Those who respond to shame by blaming themselves and internalizing the pain may feel 

defective or unworthy. In mediation, they may express self-pity, feelings of failure, be overly 

critical of themselves, or dwell on the past. Some may be prone to perfectionism and may focus 

on pleasing others and gaining their approval. They may capitulate or easily compromise their 

own interests. Holding on to the victim role perpetuates helplessness and may result in the loss 

of an opportunity for positive change.  

Others may respond to shame by trying to avoid or deny it. They may engage in addictive 

behaviors to numb the pain. In mediation, they may resist talking about shame, try to divert 

attention, change the subject, or create a distraction. This approach permits avoidance and may 

be more comfortable than dealing with shame but does not promote resolution of a conflict. 

Finally, some may withdraw, shut down, or isolate themselves to escape from the pain. During 

mediation, they may appear distant, detached, and disconnected. They may sit apart from the 

group, fail to make eye contact, or assume a defensive posture with arms and legs crossed. 

They may seem indifferent to praise or criticism or show little emotion. This approach to shame 

is also ineffective because emotions are intensified when they are hidden or repressed.  

These four behavioral responses to shame typically occur on a continuum, from mild to severe; 

they also may manifest with some people, but not others. For example, a person may blame 

those who are close to them, such as a spouse or children, yet may not demonstrate blaming 

behaviors with friends or co-workers. Blame may occur at different times, under different 

situations, or in response to certain triggers. None of these four responses will fix the situation 

or resolve the conflict.  

Strategies to Address Shame 

When time and effort are devoted to addressing and working through shame and blame, 

mediation can be transformative.  

Demonstrating Empathy and Compassion 

Empathy is a powerful strategy to counteract shame. According to Dr. Brown, empathy is the 

antidote to shame. Empathy is distinguishable from sympathy. Empathy involves feeling with 

someone, whereas sympathy involves feeling for another. Empathy has two basic components: 

emotional and cognitive. Emotional empathy is vicariously experiencing another’s feelings. 

Cognitive empathy is experiencing the thoughts and perspective of another. 
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Professor Theresa Wiseman has identified four attributes of empathy: the ability to view a 

situation from another person’s perspective, be nonjudgmental, understand another’s feelings, 

and communicate your understanding of those feelings. ii  

A skilled mediator facilitates the parties’ efforts to work through the pain of shame and move 

beyond blame. The mediator demonstrates empathy and compassion by listening to 

understand the parties, rather than judge; by asking open-ended questions to learn more about 

the parties’ concerns; and by acknowledging their pain.  

A useful strategy is to identify the emotions underlying a party’s words. Naming the emotion 

tends to diffuse it and serve as a bridge between feelings and thoughts. Verbally labeling an 

emotion decreases activity in the amygdala, the region of the brain associated with emotions, 

and increases engagement of the prefrontal cortex, the reasoning portion of the brain. This, in 

turn, creates an opportunity to reflect, consider options, and select a response. 

Acknowledging or validating a party’s painful emotions can be helpful. Validation is different 

from affirmation and does not require agreement or approval. Instead, validation conveys to 

others that their emotions and beliefs are heard and understood. Shame can be normalized and 

intense emotions can be neutralized by pointing out to parties that they are not alone and 

others have dealt with similar struggles. 

Exploring Underlying Emotions 

Mediation offers a safe space for parties to vent anger, fear, sadness, shame, frustration, 

disappointment, and other uncomfortable emotions. By maintaining a calm, authentic, and 

consistent presence, the mediator and the parties’ legal counsel can provide support for the 

expression of emotions that, if left unsaid, could interfere with resolving the conflict.  

Demonstrating respect and expressing appreciation for the parties’ sharing of painful emotions 

can lead to a better understanding of their needs. According to the Fundamental Interpersonal 

Relations Orientation (FIRO) theory of interpersonal behavior, everyone has three basic needs: 

the need to feel significant, competent, and likable. Underlying these needs are three 

corresponding fears of being ignored, humiliated, or rejected. These fears, in turn, lead 

individuals to seek inclusion, control, and affection, or connection. iii Those who tend to blame 

others may have a need to feel competent, may fear humiliation, and seek to control others. 

Conversely, those who tend to blame themselves may crave approval, fear rejection, and seek 

affection. Identifying which feelings and fears the parties are grappling with can lead to an 

understanding of what they need.  

Dr. Susan David, Harvard Medical School psychologist and author, believes that accurately 

identifying and labeling emotions helps individuals to determine the precise cause. Once they 

understand it, they are in a better position to choose actions that align with their values. Dr. 
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David defines emotional agility as the ability to experience feelings with curiosity, compassion, 

and courage. iv 

To raise the parties’ awareness of when they are experiencing shame or projecting blame, the 

mediator should encourage them to express their underlying emotions and take responsibility 

for their feelings and actions. At times, it may require some reality. Word choice can influence 

the experience, urging them to say, “I feel sad, angry, frustrated, alone,” rather than stating “I 

am sad, angry, frustrated, alone” helps them to separate their feelings from their identity and 

to understand the condition is not permanent. Choosing to say “I feel ___ about or when” is 

preferable to “I feel ___ because.” It reinforces the reality that a person is responsible for their 

own emotions, no one else causes them.  

The other party or their representative may trigger certain emotions, but they do not cause the 

specific emotional or behavioral response because each of us has the power to choose our 

reaction. Describing the feelings triggered by the other person’s conduct, talking about how 

they felt, and what could be done differently, or what could improve the situation is more 

productive than blame.  

Facilitating Perspective Taking 

The mediator can stimulate perspective taking by shifting the dialogue from a hyper-focus on 

disputed facts and fault to a discussion of the thoughts and feelings the parties experienced 

when the incident occurred.  

It may be productive to ask the parties and their legal counsel what their understanding is of 

the other party’s perspective; what assumptions are they making; are they omitting any 

relevant facts or circumstances; and do they consider their statement to be the only accurate 

version of the events. Helping them to understand there is no absolute truth and people often 

have diverse, yet equally valid, perspectives will ease the transition from blaming to problem 

solving. There is a difference between who a person is and his or her actions. It is also essential 

to recognize that an individual’s age, race, religion, culture, sexual orientation, gender identity, 

and personal history will have a significant impact on their perspective and behavior.  

Encouraging Responsibility and Accountability 

When each party takes responsibility for their own part in the conflict, they can move forward. 

This means taking responsibility for their choices, in terms of actions and inaction, and being 

accountable for the consequences of their actions, including intended as well as unforeseen 

results. Although their intent may have been honorable, or at least not pernicious, the impact 

can be harmful. 

To promote responsibility and accountability, the mediator may ask the parties and their legal 

counsel whether they have faced a similar challenge and how they overcame it, what they 
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would have done differently, and what they plan to do in the future under similar 

circumstances.  

For those who are feeling powerless or stuck in the past, emphasize that although we cannot 

control our circumstances, we can control our reaction to those circumstances because, as one 

anonymous speaker eloquently stated, “Between stimulus and response, there is a space. In 

that space is our power to choose our response. In our response lies our growth and our 

freedom.” 

Some individuals espouse a mistaken belief that it is too late to apologize, but it is never too 

late to ask for forgiveness and make amends. Apologizing addresses the harm, fosters repair, 

and may restore or strengthen the relationship.  

Working through shame can lead to courage. Those who are harmed face a choice to share 

their story, work through the pain, release the past and forgive to reach a place of inner peace 

or remain stuck in the past, harboring resentment, and being filled with regret. Forgiving heals 

the pain. Forgiving is different from condoning or excusing the hurtful behavior. Instead, it is a 

choice that sets the harmed individual free and permits reconciliation and closure. 

Focusing on the Future 

An effective mediator will remind the parties they have choices. Part of the mediator’s job is to 

teach the parties to replace blame with curiosity and adopt a mindset of learning from their 

mistakes, rather than blaming themselves or others or hiding from shame. Blame and shame 

are deeply rooted in the past. The mediator can help the parties shift the focus from the past to 

the future, move toward a new, more positive narrative and have faith in the promise of 

tomorrow.  

Hope and optimism are contagious. Capitalizing on strengths and mutual interests is 

empowering and gives the parties hope. Encouraging the parties to accept the past, which 

cannot be changed, and to anticipate and envision positive change, rather than dreading a 

disastrous outcome, becomes a self-fulfilling prophecy that has a beneficial impact on the 

ultimate outcome of the mediation.  

A mutually satisfactory resolution can be accomplished by asking the parties, with guidance 

from their legal counsel, to clearly convey what they want in positive and specific terms, rather 

than expressing what they do not like or do not want. Once the parties have an opportunity to 

convey their wishes, it may help to take a break to reflect on the options, consult with legal 

counsel, and choose the path they wish to pursue.  
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Conclusion 

Addressing shame and exploring the emotions that underlie shame and blame helps the parties 

gain perspective about each other’s needs and interests. Once they have deepened their 

understanding of one another’s point of view and experience of the controversy, they are 

better able to acknowledge responsibility for their part and focus on the future.  

Honest communication and a desire to learn will uncover options for resolution of the dispute. 

Creating choices promotes a sense of control over the outcome. Focusing on finding a mutually 

agreeable solution, instead of focusing on who is to blame, is likely to lead to sustainable results 

more easily and much sooner.  

Calendar of Events 
By Erma S. Yarbrough-Thomas, Neighborhood Legal 

Services Michigan Elder Law & Advocacy Center, Redford 

ELDRS – www.michbar.org/elderlaw 

• March 5, 10 a.m. - ELDRS Council Meeting 

• March 25, 11 a.m. - 3 p.m. ELDRS Spring Conference, 

virtual only 

• April 2, 10 a.m. - ELDRS Council Meeting 

• May 5, 10 a.m. - ELDRS Council Meeting 

• June 4, 10 a.m. – ELDRS Council Meeting 

 

NAELA – www.naela.org 
• February 24 - Lunch & Learn - Understanding Pooled Trust Remainder Policies, Webinar, 

1-2 p.m. EST 

• March 22 - The COVID-19 Public Health Emergency, Webinar, 2-3 p.m. EDT 

• June 15 - Lunch & Learn - Predatory Marriages, Webinar, 1-2 p.m. EDT 

 

ICLE/SBM – www.icle.org 

• March 22 - Drafting an Estate Plan for an Estate Under $5 Million, In Person, Plymouth 

• March 29 - The Ins and Outs of PDFs for Lawyers and Law Firms, In Person, Plymouth 

• March 29 - Use Outlook to Organize and Manage High-Volume Email, In Person, 

Plymouth 

• April 1 - Medicaid and Health Care Planning Update 2022, In Person, Plymouth 

• April 5 - Masters in Litigation: Evidence for Trial Lawyers, In Person, Plymouth 

• May 19-21 - Probate & Estate Planning Institute, 62nd Annual, In Person, Acme 

• June 7 - Fundamentals of Estate Administration, In Person, Plymouth 

• June 16-17 - Probate & Estate Planning Institute, 62nd Annual, In Person, Plymouth 

Save the Dates 

• Spring Conference, 

Friday, March 25, 2022, 

virtual only 

• Fall Conference, October 

12-14, 2022, Crystal 

Mountain Resort, 

Thompsonvile 

 

http://www.michbar.org/elderlaw
http://www.naela.org/
file:///C:/Users/NuDelli/Desktop/Caswell%20Law/ELDRS/ELDRS%20Update/2018/Spring%2018/www.icle.org
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• June 30 - Drafting Estate Planning Documents, 31st Annual, In Person, Plymouth 

 
i Brown, Brené, Daring Greatly: How the Courage to be Vulnerable Transforms the Way We Live, Love Parent and 
Lead (2013) 
 
ii Wiseman, Theresa, A concept analysis of empathy. Journal of Advanced Nursing, 23. 1162 – 1167 (1996). 
 
iii Schutz, W.C., FIRO: A Three Dimensional Theory of Interpersonal Behavior (1958); see also, Tamm, J., Luyet, R., 
Radical Collaboration: Five Essential Skills to Overcome Defensiveness and Build Successful Relationships (2nd Ed. 
2019). 
 
iv Susan David, The Gift and Power of Emotional Courage, TED Talk, Nov. 2017, available at 
https://www.youtube.com/watch?v=NDQ1Mi5I4rg. See also, Emotional Agility: Get Unstuck, Embrace Change, and 
Thrive in Work and Life (2016). 
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