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2022 ELDRS Fall Conference 
By Susan Chalgian, Chalgian & Tripp Law Offices, PLLC, 

East Lansing 

We are excited to invite you to the 2022 Elder Law & 
Disability Rights Section Fall Conference which will be hosted 
in-person at an ELDRS favorite, Crystal Mountain, on 
Wednesday, October 12 - Friday, October 14. 
 

Book your rooms by calling 1-855-520-2974 or online. Make sure to mention group number 
#46F41F and book before September 11 to receive our special rate. If you need 
accommodations with the hotel or conference, please let us know as soon as possible. 
Registration will be available in August. 

Please reach out to eldrscouncil@gmail.com with any questions. We look forward to seeing you 
soon! 
 

Due Process Rights and Preventing Harmful Errors  
in Mental Health Code Cases 
By Liisa R. Speaker,1Speaker Law Firm PLLC, Lansing 
Previously Published in the May 2022 issue of the Ingham County Bar Association’s BRIEFS, Updated 

July 2022 

There has been an uptick in Court of Appeal decisions involving the Mental Health Code. This is 

due to a statutory change in MCL 600.867 that changed appeals of Probate Court Orders in 

mental health code cases. Previously, these orders were appealed to Circuit Court but now are 

appealed to the Court of Appeals. The courts rules were amended in 2017 to encompass this 

 
1 Liisa Speaker is an appellate attorney at the Speaker Law Firm in Lansing, Michigan. Speaker Law Firm 
handles a variety of appeals including family law, probate, and cases involving the Mental Health Code. 
Savina Mucci is a law clerk at Speaker Law and assisted in writing this article. 
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statutory change. MCR 5.801(A)(4). Mental Health Code cases blend together due process 

rights and mental health.2 

There are many recent published decisions on issues that concern due process rights of 

individuals with mental illness or disability. The following cases represent the published 

appellate decisions since the statutory changes: 

• In re Londowski, ___ Mich App ___ (2022) (Docket No. 355635) 

• Duckett v Solky, __ Mich App __ (2022) (Docket No. 357346) 

• Matter of Moriconi, ___ Mich App ___ (2021) (Docket No. 356037) 

• In re Tchakarova, 328 Mich App 172 (2019) (Docket No. 345739) 

• Wiesner v Washtenaw Cnty Cmty Mental Health, ___ Mich App ___ (2022) (Docket 
No. 355523)  

• In re Neal, 230 Mich App 723 (1998) 

• In re Brosamer, 328 Mich App 267 (2019) (Docket No. 346394) 

Guardianships in Probate Court for Those with Developmental Disabilities  

Statutes pertaining to guardianship proceedings for those with developmental disabilities are 

enumerated in Michigan’s Mental Health Code.3 

In re Brosamer is a prime example of how the probate court correctly applied the standard in 

MCL 330.1536 which provides in part that “[a] resident in a center may be transferred to any 

other center...if the transfer would not be detrimental to the resident.”4 When respondent, 

Lenawee Community Mental Health Authority, planned to move Lisa Brosamer, a severely 

intellectually disabled woman, from one facility to another, the petitioner sought an ex parte 

order denying the transfer.5 The appellate court affirmed, determining that the “probate court 

did not abuse its discretion by granting permanent injunctive relief” and prohibiting Lisa’s 

transfer to a different facility. It found that Lisa’s “overall well-being” was of utmost 

importance.6 The Mental Health Code allowed Lisa statutory protections that would otherwise 

be unconsidered under the Probate Code. 

Guardianships for those with Mental Disabilities 

Guardianship proceedings regarding individuals with mental illness or disability in the probate 

court should be conducted pursuant to the Mental Health Code rather than the Probate Code. 

If a probate court neglects to conduct the guardianship proceedings under the Mental Health 

Code, it risks denying adults with mental disabilities the statutory protections of the Code which 

may result in harmful errors. In re Neal illustrates how a guardian for a mentally disabled adult 

 
2 MCL 330.1100 et seq.   
3 MCL 330.1400 to 330.1758. 
4 MCL 330.1536 
5 In re Brosamer, 328 Mich App 267; 936 NW2d 870 (2019) (Docket No. 346394)  
6 Id.   
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“may be made pursuant only to chapter 6 of the Mental Health Code.”7 This is regardless of 

whether the person also “satisfies the definition of a legally incapacitated person as defined in 

the Revised Probate Code.”8 

The use of the wrong statutory procedure can be harmful as the “Mental Health Code provides 

safeguards to protect the substantive rights of the developmentally disabled.”9 Furthermore, 

these “safeguards would be nullified if a party petitioning for the appointment of a guardian for 

a developmentally disabled person were allowed to proceed under the Revised Probate 

Code.”10  

Cases concerning individuals with mental illness facing court-ordered involuntary mental health 

treatment should also be adjudicated under the Mental Health Code. Court-mandated, 

involuntary hospitalizations and medical procedures give rise to due process concerns for 

individuals with mental illness or disability.  

Right to Appeal in Medicaid Cases 

A Medicaid applicant or beneficiary has the right to appeal decisions made by a state agency, 

such as MDHHS, to the circuit court.11 In Wiesner v Washtenaw County Community Mental 

Health, the Court of Appeals held WCCMH, a Medicaid entity of MDHHS, had no jurisdictional 

right to appeal to the circuit court because they were not a “person” as defined under MCL 

24.301 and furthermore, the legislature has remained silent in regards as to an agency’s right 

[or lack thereof] to appeal.12 

Involuntary Hospitalizations and Medical Procedures    

Involuntary hospitalizations and medical procedures undeniably place limits on individual 

freedoms. For example, “[i]t is axiomatic that an individual subjected to involuntary mental 

health treatment decisions will be made for the individual and, if inpatient treatment is 

ordered, his or her freedom of movement will be limited.”13 In fact, the limitations on an 

individual’s freedoms extend far beyond the length of a hospitalization or medical procedure. 

Rather, there are “collateral legal consequences” flowing from these types of court orders.14  

The Court of Appeals in In re Tchakarova, addressed this issue of “collateral legal 

consequences” when it was confronted by the Petitioner’s allegation of mootness as it is of 

 
7 In re Neal, 230 Mich App 723; 584 NW2d 654 (1998) (emphasis added) (referencing MCL 330.1604(2)) 
8 Id.   
9 Id. (citing Michigan Ass’n for Retarded Citizens v Wayne Co. Probate Judge, 79 Mich App 487, 492; 261 
NW2d 60 (1977)).  
10 Id.   
11 Wiesner v Washtenaw Cnty Cmty Mental Health, No. 355523 (Mich. Ct. App. Feb. 17, 2022) 
12 Id.  
13 In re Tchakarova, 328 Mich App 172, 181; 936 NW2d 863 (2019) (Docket No. 345739) 
14 Id.  
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public significance to be concerned with limits on individual freedoms. The court concluded 

that “public has a significant interest in ensuring that orders curtailing a person’s liberty are 

properly entered.”15 In this case, it was determined that a potential legal consequence 

stemming from the involuntary hospitalization of the Respondent-Appellant would disallow her 

from possessing a firearm in the future, compromising a Second Amendment right to bear 

arms.16 

Other Constitutional questions must be considered by judges when involuntary hospitalizations 

or medical procedures are subject to the court’s decision. Due process rights are of particular 

concern in these cases as these constitutional rights are embodied in the Mental Health Code.17 

In Matter of Moriconi, the trial court was on notice “that the procedures specified in the 

applicable portion of the Mental Health Code were apparently not followed...rais[ing] due 

process concerns, especially when dealing with involuntary mental health treatment.”18 At its 

core, due process requires that prior to a deprivation of life, liberty or property by adjudication, 

it is necessary there be notice and opportunity to be heard.19 

In the recent Court of Appeals’ decision of Duckett v Solky, a patient’s right to due process was 

violated when the Defendant wrongly revoked a patient’s authorized leave status (ALS) without 

affording him notice of his right to appeal the order.20 Plaintiff was involuntarily hospitalized in 

2004 after he pled not guilty by reason of insanity (NGRI) following several stabbings he 

committed in 2002.21 In July 2017, Plaintiff was granted ALS; however, by September 2017, 

Defendant revoked Plaintiff’s ALS contract and reinterned him to the Psychiatric Hospital.22 

Consistent with binding case law, an involuntarily hospitalized person has a liberty interest tied 

to authorized leave.23 Given the Plaintiff’s authorized leave status was a conditional release 

from hospitalization, he was entitled to due process protections.24  

A person who is the subject of a petition for involuntary medical treatment is still provided with 

the statutory right to be represented by counsel.25 In re Londowski, following trial court 

judgment ordering respondent to involuntary hospitalization and medical procedures, 

Respondent appealed the lower court’s decision due to a [lack of] effective assistance of 

 
15 Id. 
16 Id. 
17 In re Moriconi, ___ Mich App ___; ___ NW2d ___ (2021) (Docket No. 356037) 
18 Id. 
19 Id. 
20 Duckett v Solky, __ Mich App __ (2022) Docket No. 357346). 
21 Id.  
22 Id.  
23 Id. 
24 Id. 
25 MCL 330.1454 
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counsel.26 The Court of Appeals remanded the case for further proceedings consistent with the 

two-part test set forth in Ginther: 

1. Whether counsel’s performance was “deficient” under an objective standard of 
reasonableness; and  

2. Whether respondent was prejudiced by demonstrating that “counsel’s errors were 
so serious as to deprive the [respondent] of a fair [hearing] … whose result is 
reliable.27 

Generally, medical procedures for those with severe mental health concerns or mental 

disabilities can be adjudicated under the Mental Health Code in probate court. It must be that 

“the probate court carefully and thoughtfully carrie[s] out its role and [makes] a well-reasoned 

decision” for each individual case brought under the purview of the Mental Health Code.28 

Ultimately, probate courts must apply the Mental Health Code, rather than the Probate Code to 

adjudicate cases concerning individuals with mental illness or developmental disabilities. In 

doing so, the court protects vulnerable individuals and ensures that due process rights are 

guaranteed to all.  

Emotional Support Animal Update 
By Jill Babcock 

George looked sharply at him. "What’d you take outa that pocket?" "Ain’t a thing 

in my pocket," Lennie said cleverly. "I know there ain’t. You got it in your hand. 

What you got in your hand - hidin’ it?" "I ain’t got nothin’, George, Honest." "Come 

on, give it here." Lennie held his closed hand away from George's direction. "It’s 

only a mouse, George." "A mouse? A live mouse?" "Uh-uh. Jus’ a dead mouse, 

George. I didn’ kill it.’ Honest! I found it. I found it dead." "Give it here!" said 

George. "Aw, leave me have it, George." "Give it here!" Lennie’s closed hand slowly 

obeyed. George took the mouse and threw it across the pool to the other side, 

among the brush. "What you want of a dead mouse, anyways?" "I could pet it with 

my thumb while we walked along," said Lennie. 

Steinbeck, John. Of Mice and Men (Chapter 1). (1939). 

(Lennie and George; two classic characters from Steinbeck’s novella Of Mice and Men: George 

Milton, small and quick-witted, and Lennie Small, large, strong, and mentally disabled. The story 

chronicles their nomadic travel throughout California looking for work as migrant farmhands 

 
26 In re Chadd Londowski, No. 355635, (Mich. Ct. App. Feb. 17, 2022)  
27 Ginther, 390 Mich 436, 443-445 
28 In re Wirsing, 456 Mich 467; 573 NW2d 51 (1998) 



6 
 
 

during the Great Depression. Lennie keeps a dead mouse in his pocket to stroke when he 

becomes flustered and confused.) 

This was my first introduction to Emotional Support Animals, though I didn’t grasp the meaning. 

For as long as I can remember, animals have helped people with disabilities: from the most 

known, the Seeing Eye dog that counters visual impairments, to Assistance Animals to aid other 

People with Disabilities (PWDs) navigate daily life in our society. A subsect of Assistance 

Animals, Emotional Support Animals (such as Lennie’s mouse), are getting a lot of attention of 

late.  

It is important to note that Seeing Eye dogs are regulated by the Americans with Disabilities Act, 

which covers hotels, restaurants, public/private buildings, and other commercial entities, BUT 

NOT HOUSING. Rather, the Fair Housing Act, Title VIII of the Civil Rights Act of 1964, regulates 

Assistance Animals, and their subsect Emotional Support Animals. It is generally safe to say that 

Assistance Animals and Emotional Support Animals are mostly disallowed in hotels, restaurants, 

etc., but can qualify as an accommodation in housing, not otherwise classified as a pet. 

Earlier this year, the State of Michigan legislature introduced Bill, HB 5751, to regulate 

Emotional Support Animals. These animals provide therapeutic support to PWDs with mental or 

psychological needs, otherwise invisible disabilities. The bill aims to curtail tenant abuse in 

circumventing “No Pet Policies” by having their pets “certified” as Emotional Support Animals, 

therefore, no longer classified as a pet. There are numerous services found easily online that 

certify the pet as an Emotional Support Animal for a fifteen-minute phone call and a couple 

hundred dollars. Problematically, the bill also makes the ability to have an Emotional Support 

Animal if needed by a PWD very difficult. Further, the bill aptly regulates Emotional Support 

Animals but is silent to Assistance Animals, creating an unfair and not equal treatment of 

mental and psychological disabilities versus physical disabilities. Notably, all Michigan Compiled 

Laws are silent to non-Emotional Support Assistance Animals. 

The US Department of Housing and Urban Development (HUD) released a guidance document 

in early 2020 (FHEO 2020-1) discussing Emotional Support Animals. HUD is responsible for 

enforcing the Fair Housing Act. The guidance instructs housing providers how to determine the 

need for an Emotional Support Animal and appropriate documentation to request. It is illegal 

for a housing provider to deny a reasonable accommodation for a PWD to allow for an equal 

opportunity to enjoy and use a dwelling. Emotional Support Animals are defined as 

accommodations and not Pets. The document, which is guidance and not legally binding, 

instructs that a reasonable request includes: a requirement of a request by or on behalf of the 

PWD asking to have the animal (under Fair Housing Act regulation, this request does not need 

to be in writing and can occur before or after the animal is acquired); if the tenant does not 

have a visible disability, the housing provider can ask for reasonable and reliable 
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documentation to support the need; and proof of the causal connection between the tasks or 

services the animal provides and limitations caused by the disability. The HUD document also 

provides guidance on types of animals that are usually Emotional Support Animals: animals that 

are normally kept in households are fine, but “unique” animals can be denied unless a special 

circumstance exists and should be evaluated on a case-by-case basis; this includes the 

notorious peacock, Capuchin monkeys, snakes, etc. (however, as stated above, it is unlawful for 

a housing provider to deny a reasonable accommodation if necessary to allow a PWD to enjoy 

and use a dwelling. Negotiation may solve any legal inconsistencies.) 

This summer, the Michigan Supreme Court will decide a case regarding Emotional Support 

Animals, Riverbrook v Arimbola Fabode, SC 162330. The case has been ordered for Oral 

Arguments but is not yet scheduled. Defendant Arimbola Fabode’s brother, a PWD, resided in a 

mobile home community owned by Plaintiff Riverbrook; Fabode obtained a Pit Bull mix dog, a 

breed outlawed by the mobile home community. The Defendant sent Plaintiff an eviction 

notice because of the animal. prompting the Defendant to get an Emotional Support Animal 

certification through an online service. Both the District and Circuit Courts dismissed the case, 

but the Court of Appeals vacated the prior decisions stating that the lower courts failed at their 

duty of “gatekeepers” for expert testimony per MRE 702. The Supreme Court will answer two 

questions: (1) whether the Court of Appeals properly applied the Expert Witness criteria to the 

online service under MRE 702 and (2) whether the Court appropriately required expert witness 

requirements on requests for reasonable accommodations. 

It is a common practice for people to rely on animals; animals have been used to assist PWDs 

for as long as I can remember; either to perform tasks and services or to provide therapeutic 

support to make life a little easier. Two disability Civil Rights acts, the Americans with 

Disabilities and the Fair Housing Act, allow for animals as accommodations while 

acknowledging certain criteria. However, because of supposed abuse, state legislatures and 

courts have created rules limiting and restricting the ownership and use of these animals. 

However, these blanket rules fail to take into account individual needs of the PWD. We know 

that Lennie stroked the mouse in his pocket whenever he felt perplexed or flustered, and other 

PWDs should enjoy that right also, especially if it works. State legislation restricting the use of 

animals used to provide therapeutic support is a slippery slope and should not be rash. I can 

only hope HUD’s guidance, FHEO 2020-1, is taken to heart. 

Legislative Update 
By Todd Tennis, Capitol Services, Inc. 

Budget Complete but More Appropriations Talks Likely  
For the first time in three years, the Michigan legislature and governor were able to complete 

the upcoming fiscal year budget well before the deadline. On July 1, the Michigan legislature 



8 
 
 

sent Gov. Whitmer a FY2022-23 budget for the fiscal year starting on October 1. She signed the 

legislation into law on July 13. The combined appropriation including state departments, K-12 

school aid, community colleges and universities will total over $75 billion (the largest budget in 

state history). Even so, the legislature decided to leave approximately $7 billion unspent. These 

dollars will be subject to future negotiations to take place in the ensuing months.  

Overall, the budget represents moderate increases across nearly all departments. In cases 

where departments saw a reduction in revenue, it was due to the expiration of one-time 

appropriations in the current year budget. The budget also saw a substantial commitment to 

reducing pension liabilities, a move that will save state and local governments billions over the 

next decades. 

The legislature is now on its summer recess period, and lawmakers who are running for 

reelection will spend most of the next month campaigning in their districts. The legislature will 

return to full session in September, and at that time we expect that wrangling will restart 

regarding the $7 billion in state and federal dollars left on the balance sheet. 

As for what is in the recently completed budget legislation, some of the surplus found its way 

into programs that have long been supported by ELDRS. The Medicaid Home and Community-

based Services Waiver (also known as the MIChoice Waiver) will get a small increase in the 

FY2022-23 budget. The legislature and governor agreed upon an increase from $437.4 million in 

the current year budget to a $444.4 million appropriation for the fiscal year beginning on 

October 1, 2022. This is on top of a $19 million increase in last year’s budget that was aimed at 

adding 1,000 additional waiver slots. The FY2022-23 budget also includes a 2.5% increase for 

the Program of All-Inclusive Care for the Elderly (PACE). In addition, the Department of Health 

and Human Services will create an office focused on dementia-related issues, which will 

hopefully lead to better coordination of dementia services and family support.  

Another major portion of the Michigan Department of Health and Human Services budget is a 

series of major investments for behavioral health care. The budget includes $325 million for a 

new state psychiatric hospital, nearly $300 million to expand behavioral health capacity in both 

public and private settings, and $220 million for one-time capacity expansion grants for 

inpatient and community-based behavioral health services. The budget also seeks to address 

severe staffing shortages by continuing the $2.35/hr. wage passthrough for direct care workers, 

and by creating a $10 million tuition reimbursement program for behavioral health providers.  

To the question of the unspent $7 billion, many have asked why the legislature and governor 

would leave so much on the table. It comes down to widely different priorities on how those 

dollars should be spent. House and Senate Republican leaders have proposed using the bulk of 

it to pay for a cut to the Michigan Income Tax, with proposals ranging from a reduction from 
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4.25% to 4% or even lower. They argue that broad-based tax relief for Michigan families is 

needed and the best use of the surplus. Governor Whitmer and Democrats in the Michigan 

legislature have cautioned that such a move would be risky since much of the current surplus 

might dwindle away in future years should the economy slow down. Instead, they have 

proposed a more modest one-time tax credit that would not encumber future lawmakers with 

possible deficits.  

In addition to using the surplus for tax relief of some kind, there are also multiple proposals 

that did not make it into the main budget bills that could find new life in supplemental 

appropriations bills. We expect to see at least a portion of the $7 billion surplus being used for 

additional spending packages through the remainder of the year. Whether or not any of those 

deals can be negotiated before the November election is anyone’s guess, but there is no doubt 

electoral politics will play a larger role leading up to the general election. Whether or not 

further budget items can be negotiated in the “Lame Duck” session between the election and 

the end of the year will largely depend on the outcome. If things remain relatively unchanged, 

we expect it could be a lively December as lawmakers leaving due to term-limits or electoral 

losses, try to finish their most important bills. If there are any major shakeups, however, the 

victors may decide to hold off passing any substantive legislation (budgetary or otherwise) until 

the new session begins next January. 

Back to Basics Webinar Series  
By Amanda Murray, Bassett Murray Law Group, Ann Arbor 

Our Back to Basics Webinar series continues as an exclusive benefit to ELDRS members. This 

benefit extends to your assistants and paralegals as well. For more information, contact 

Amanda Murray at amurray@bassettlaw.com. Unless otherwise noted, all webinars start at 

noon. Stay tuned to SBM Connect on how to register. 

• September 21 - SSA Disability Determinations 

• November 16 - Disability Rights 

 

Calendar of Events 
By Erma S. Yarbrough-Thomas, Neighborhood Legal Services Michigan Elder Law & Advocacy 

Center, Redford 

ELDRS – www.michbar.org/elderlaw 

• August 6, 10 a.m. – ELDRS Council Meeting 

• September 8, 10 a.m. – ELDRS Council Meeting 

• October 12-14 – ELDRS Annual Meeting and Fall Conference, Crystal Mountain 

• November 5 – 10 a.m. – ELDRS Council Meeting  

file:///C:/Users/ccasw/OneDrive/Desktop/Caswell%20Law/ELDRS/ELDRS%20Update/2021/amurray@bassettlaw.com
http://www.michbar.org/elderlaw
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NAELA – www.naela.org 
• August 10 - Learn-Tools of Trust, Estate, and Elder Abuse Pretrial, Webinar, 1-2 p.m., EDT 

• August 16, 19, 23 - 2022 Annual Conference Virtual Edition, Webinar 

o 8/16/2022 - 2:00 - 6:00pm 

o 8/19/2022 - 2:00 - 6:00pm 

o 8/23/2022 - 2:00 - 6:00pm 

ICLE/SBM – www.icle.org 

• September 15 - Elder Law Institute, 7th Annual, In Person, Plymouth 

• September 21 - Drafting an Estate Plan for an Estate Under $5 Million - In Person, 

Plymouth 

• October 10-22 - 40 hrs. General Civil Mediation Training (Oct/Nov 2022) & Nov. 4-5 

http://www.naela.org/
file:///C:/Users/NuDelli/Desktop/Caswell%20Law/ELDRS/ELDRS%20Update/2018/Spring%2018/www.icle.org

