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APPELLATE PRACTICE SECTION COUNCIL AGENDA 
Friday, November 17, 2017 at 2:00 p.m. 

Butzel Long, 150 West Jefferson Avenue, Suite 100 
Detroit, Michigan 48226 

Dial-in Number 866-906-0123, Access Code 5838150# 
 

Council Members Present:  
-Joanne Geha Swanson, Chair 
-Bridget Brown Powers, Chair-Elect – by phone 
-Lauren M. London, Secretary 
-Stephanie Simon Morita, Treasurer 
-Anne Argiroff 
-Scott G. Bassett 
-Drew W. Broaddus 
-Graham K. Crabtree 
-Judith A Curtis 
-Nancy Dembinski 
-Phillip J. DeRosier 
-Barbara H. Goldman 
-Bradley R. Hall 
-Jason D. Killips 
 
 

-Richard C. Kraus 
-Gerald F. Posner 
-Joseph E. Richotte 
-Ann M. Sherman 
-Christopher Michael Smith 
 
Others: 
-Beth Wittmann 
-Liisa Speaker 
-Gaëtan Gerville-Réache 
 
Excused Council Member Absences: 
Lauren DuVal Donofrio 
Paul D. Hudson 
Mark J. Magyar 
 

 
 
I. Welcome and Call to Order 
 
The Chair called the meeting to order at 2:01 p.m. 
 
II. Approval of October 20, 2017 Minutes  

Barbara G. moved to approve the October 20, 2017 minutes; Scott B. seconded.  Approved. 

III. Treasurer’s Report 

Stephanie M. gave the Treasurer’s report.  The State Bar is presently closing its books for the 
year; will not have more information until January.  Then, Council, will look at budget for 
adjustments. 

IV. Committee Reports 

A. Court Liaison/Rules Comment – (Phil/Larry/Joe) – See new/old business, infra. 
B. Michigan Court Practice – (Beth/Joe/Larry) - NR 
C. Publications – (Nancy/Liz /Bridget/Lauren L./Howard) –  Current edition of the 
Journal is ready for print.  Conor’s interview with Justice Wilder will appear in the next 
edition.  Full Council should be on the lookout for additional volunteers for the next 
edition, with a 2/15/18 deadline. 
 1.  Conor will continue to assist Ann with the “Meet the Judges” column. 
 2.  Deadlines: February 15, 2018 [print]; June 15, 2018 [PDF];  
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       October 15, 2018 [print] 
D. Technology – (Barb/Jason) - NR 
E. Federal Practice – (Jill/Richard) – NR.  Jill Wheaton will remain on the committee. 
F. Legislative Action – (Graham) – The latest attempt to reform MI no-fault auto has 
fizzled; legislature is quiet. 
G. Good Deeds – (Christina/Ann) - NR 
H. Economics of Appellate Practice – (Brad/Liisa/Joe/Jason) - NR 
I. Annual Meeting – (Bridget) The meeting will be in Grand Rapids on September 26-
28, 2018.  Appellate Practice Section meeting and program will be September 27.  Good 
conversations recruiting justices for attendance; stay tuned for more reports. 
J. Bench Bar [March 2019] – (Phil) – Mary Massaron and Phil met with Jerry Zimmer 
and received good thoughts and ideas; next planning call is 12/5/17 at 4pm 
K. Ad Hoc E-Briefing – 
(Scott/Stuart/Joe/Lauren/Gaetan/Jerry/Barb/Richard/Jason/Brian/Larry) – court staff 
meeting has not yet happened.  Will report back once the meeting takes place.   
 
Note:  Our Civil Appeals committee needs more members.   
 

V. New Business 

A. October 17, 2017 ADM File No. 2017-08 Proposed Amendments of   
 Michigan Court Rules 3.997 and 6.425 
Brad spoke about this proposal to amend, requiring trial courts to produce all transcripts 
when courts appoint counsel in termination-of-parental-rights cases and child-welfare 
cases.  Attorneys have complained about a lack of transcripts and lack of defined process 
for getting them all on appeal; this was discussed at the Council’s Economics of Appellate 
Practice Seminar last year.  Judge Talbot said the Court of Appeals would start ordering 
the record in every case.  The Appellate Defender Commission was planning on making 
this kind of proposal itself; COA went ahead and did it.  Likely this change will speed 
process along; attorneys won’t have to wait for different transcript orders to be 
processed.  In non-SADO cases, it is less consistent that attorneys request every transcript, 
but it’s our hope and expectation.  If attorneys are working to expectation, this should 
not affect the costs of appeal; should just speed things along.  Brad would like APSC to go 
on record as supporting the change.  Also the record is an important part of client-
consultation phase. Gerry moved that APSC comment in support of the proposal; 
Stephanie seconded.  Motion carried.  Brad will prepare the comment in support of the 
proposed rule. 
 
B. November 15, 2017 ADM File No. 2014-36 Proposed Amendment of   
 Michigan Court Rule 6.425  
Brad introduced this proposal by Appellate Defender Commission.  This may be an easy 
one for the court.  The proposal makes several changes to process for selecting and 
appointing appellate counsel in criminal appeals.  For example, it clarifies that courts must 
use Michigan Appellate Assigned Counsel System (MAACS).  Also it modifies existing 
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deadlines, breaking up the timeline into 3 distinct phases, 3 seven-day periods. The 
system pre-screens attorneys by sending them an email, so they can see something about 
the case before deciding whether to accept it.  The proposal also requires there to be a 
stated reason for denying the order.  Trial courts must appoint counsel within 42 days of 
sentencing, and should liberally grant a request for counsel after 42 days, whether it’s a 
trial case or a guilty-plea case.  Finally, the proposal allows MAACS to adopt electronic 
service requirements.  Brad moved that APSC submit a comment in support; Joe 
seconded.  Motion carried.  Brad’s comment in support will come back before Council in 
December to review.  Likely will need to go to the state bar as well. 
 
C. November 15, 2017 ADM File No.  2016-07 Proposed Amendments of   
 Michigan Court Rules 6.310, 6.428, 6.429, 6.431, 7.205, 7.211, and 7.212 
 (Comment by March 1, 2018) 
Chris and Brad spoke about these proposed amendments.  This is a package of proposals 
SADO submitted several months ago.  The amendments cover a number of topics.  One 
change addresses TC jurisdiction over post-sentencing motions where there’s a late 
transcript or substitution of counsel; it also creates a 42-day rule extending jurisdiction to 
hear these motions, borrowing language from delayed applications for leave to appeal.  
We need the rule because we can’t raise many of these issues on appeal unless we raise 
them in TC first.  MI Supreme Court routinely issues orders where something is missing in 
TC, and requires new counsel be appointed to move post-judgment relief.  The amended 
rule would help this situation.  The package also includes a change to Rule 7.205, codifying 
the way the COA has interpreted the existing rule:  a 42-day deadline triggered by late 
appointment of counsel also applies to late substitution of counsel.  The amendment 
changes language from “appointment of counsel” to “appointment of counsel or 
substitute counsel,” and clarifies that substitute counsel also has 42 days.  The change to 
Rule 7.211 addresses what happens when COA orders an interlocutory remand to TC; this 
helps clarify what happens if the defendant wins these motions. Nancy mentioned that 
this rule is one of general application to all appeals; not just criminal appeals.  Not sure 
whether it works in such a general context.  Perhaps this could be limited to criminal 
cases?  Nancy’s comment should be incorporated into APSC’s comment to this proposal.  
The proposed change to Rule 7.212(b) gives more time to file a conforming brief, and 
provides 21 days to do this if a motion to exceed the page limit is denied.  Nancy’s 
comment applies to 7.212(b) as well.  Brad and Chris will work on a draft comment for 
Council’s consideration at next meeting. 
 
D. November 15, 2017 ADM File No. 2014-36 Administrative Order No.   
 2017-3 Merger of the State Appellate Defendant Office (SADO)  
 and Michigan Appellate Assigned Counsel System (MAACS)  
Brad discussed this administrative order confirming and clarifying that SADO and MAACS 
are one agency, TCs must appoint counsel through this system, TCs can regionalize their 
lists, etc.  The rule largely acknowledges what’s already happening. 
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E. November 15, 2017 ADM File No.  2016-20 Proposed Amendment of   
 Michigan Court Rule 8.119 (Comment by March 1, 2018) 
This proposed change concerns materials filed under seal in the TC.  It is an administrative 
rule only.  Phil commented that this rule states that if a protective order is in place, there 
is no need to file a separate motion to seal. The rule likely has no tangible appellate effect. 
 
F. Court Reporting Board Vacancy 
Liisa’s second term on this Board is about to end; she will rotate off in March (as will Judge 
Talbot).  We should give COA a name of someone who might be interested in a seat on 
the Court Reporting Board of Review.  The position is appointed by Michigan Supreme 
Court; 4 mtgs per year in Lansing; next one is in December.  The Board consists of 4 Judges, 
4 court reporters, and 1 attorney who represents all appellate attorneys in the state.  The 
Board sets the policies for court reporter certifications, and has hearings when reporters 
misbehave. First meeting for the new person would be June.  Meetings are Fridays at 
10:00 a.m.  Interested people should reach out to Joanne; all should feel free to contact 
Liisa with questions. 
 
G. Appellate Practice Section Membership Update and Demographics 
Joanne discussed the demographic report regarding our membership.  We have a good 
membership number.  We dropped a few members, to 794, but it’s a very small change.  
We do have more full-paying members than we had before.  APSC members should 
encourage membership in the section.  Membership seems to be down across all State 
Bar sections, not just ours.  Council discussed different solutions to increase visibility and 
marketing of the section, including the formation of a new committee, the Ad Hoc 
Committee on Recruitment.  APSC may have access to lists of attorneys appearing before 
COA within a certain time frame, to cross-check against its membership list.  Joanne 
announced the formation of the Ad Hoc Membership Committee.  Initial committee 
members are:  Ann, Joe, Nancy, Joanne.  Stephanie will provide the committee with a 
budget for postage. 
 
H. Ciao Amici Meeting – Date (6/13/18 or 6/15/18) 

 Ciao Amici Meeting will be on Wednesday, June 13, 2018 at 4:30 p.m. 
 
VI. Unfinished Business 

A. Order Re: Administrative File No. 2002-37   
 (Comment to State Bar by November 6, 2017) 
Gerry’s comments were included in the packet for today’s meeting.  Overall, minor errors 
in a filing can lead to rejection and have a significant effect on the rest of the case.  Gerry 
believes there should be a safe harbor in the proposed rule.  Also, it is hard to know what 
the proposed order means by the term, “Clerk’s office.”  Council discussed whether to file 
comments on this proposal.  Phil: agree that current rules are unclear as to what happens 
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when something is rejected.  Joe: could we point to the court IOPs, to allow a framework 
for resubmission of filings?  Potential issues with the current proposal are its effect on 
service and defect-correction.  APSC could enumerate its concerns to the State Bar.  
Joanne will let the State Bar know APSC has concerns.  Meanwhile, Gerry’s comments can 
be distilled into categories.  Gerry will post his comments in doc format, Joe will edit and 
distill into main bullet points, and streamline. Possible input from Phil as well.  Possible 
APSC vote by email before next Council meeting. 
 
B. Order Re: Administrative File No. 2016-25  
 (Comment to State Bar January 12, 2018) 
Council discussed at length its collective comments on this “Appendix rule.”  Gerry spoke 
about his concerns on various aspects of the proposed required appendix.  Several 
comments also came via email from Mary Massaron, Brian Shannon, Scott Bassett, and 
others.  Nancy is also concerned about reference to an “Index” to a transcript in the rule. 
COA has articulated what it wants; is this a battle we want to wage?  Perhaps we could 
start a discussion with court staff to discover the motivations behind drafting the rules, 
as the proposal was likely designed to make clerks’ lives easier.  APSC’s focus is on 
whether the court must have this format; its mandatory nature might be cumbersome.  
APSC Rules Committee will take this on, contact Jerry, and send feedback back to Council 
after talking with the court. 
 
C. Approval and Next Steps for Proposed Administrative Order - Briefs  
 Formatted for Optimized Reading on Electronic Displays 
 
See committee reports. 

 
VII. Next Meeting/Adjournment – Telephonic Meeting December 15, 2017 at 2 p.m.  
 Dial-in number 866-906-0123, Access Code 5838150#  
 
Next meeting is the telephonic meeting on December 15, 2017 at 2:00 p.m.  Lauren moved 
adjournment; Ann seconded.  Meeting adjourned at 4:19pm. 
 
 

Respectfully Submitted, 
 
 
Lauren M. London, Secretary 

 


