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APPELLATE PRACTICE SECTION 
Respectfully submits the following position on: 

 
* 

Proposed Amendments on MCR 7.317 
 

* 
 

The Appellate Practice Section is not the State Bar of Michigan itself, 
but rather a Section which members of the State Bar choose voluntarily 
to join, based on common professional interest. 
 
The position expressed is that of the Appellate Practice Section only and 
is not the position of the State Bar of Michigan. 
 
To date, the State Bar does not have a position on this matter.   
 
The total membership of the Appellate Practice Section is 667. 
 
The position was adopted after discussion and vote at a scheduled 
meeting. The number of members in the decision-making body is 20.  
The number who voted in favor to this position was 13. The number who 
voted opposed to this position was 3. 
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Report on Public Policy Position 
 
 
Name of section:  
Appellate Practice Section  
 
Contact person:  
Liisa R. Speaker 
  
E-Mail: 
lspeaker@speakerlaw.com 
 
Proposed Court Rule or Administrative Order Number: 
MCR 7.317 
 
Date position was adopted: 
May 18, 2012 
 
Process used to take the ideological position: 
Position adopted after discussion and vote at a scheduled meeting. 
 
Number of members in the decision-making body: 
20 
 
Number who voted in favor and opposed to the position: 
13 Voted for position 
3 Voted against position 
1 Abstained from vote 
3 Did not vote 
 
Position:  
Support 
 
Explanation of the position, including any recommended amendments: 
The Appellate Practice Section of the State Bar of Michigan proposes amending MCR 7.317 to address the situation 
in which the Supreme Court issues an order for the reasons stated in an unpublished opinion of the Court of 
Appeals.  The Appellate Practice Section has noted that the Supreme Court regularly employs this method of 
deciding pending applications.  
 
The Section is concerned that by simply using an order to adopt the reasons in an unpublished opinion (regardless 
of whether the reasons are stated in the majority or dissenting opinion) that the public may not have access to the 
reasoning upon which this Court based its decision.  For instance, unpublished opinions may not be available to all 
members of the public, such as individuals who are in prison or other people who either do not have internet access 
or knowledge of how to find an unpublished opinion on the Court of Appeals’ website. 
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Section members have also observed that the major legal research providers do not use headnotes for unpublished 
cases, which means that an order of this Court that is stated in an unpublished opinion of the Court of Appeals may 
not be retrieved in a search for that topic.  Accordingly, the Section voted on May 18, 2012 to propose an 
amendment to MCR 7.317, as set forth below.  
 
Unlike orders from the Court of Appeals, all orders of the Michigan Supreme Court are published, and thus are 
publicly available.   
 
According to case law, an order of this Court has binding effect when the rationale the Court employed can be 
understood.   See People v Crall, 444 Mich 463, 464 n 8; 510 NW2d 182 (1993); Evans & Luptak, PLC v Lizza, 251 
Mich App 187, 196; 650 NW2d 364 (2002).  This Court most recently reiterated this well-established proposition in 
DeFrain v State Farm Mutual Automobile Insurance Co, 491 Mich 359; 817 NW2d 504 (2012), when it stated:  “An 
order of this Court is binding precedent if it constitutes a final disposition of an application and contains a concise 
statement of the  applicable facts and reasons for the decision. These requirements derive from article 6, § 6, of our 
1963 Constitution and can be satisfied by referring to another opinion.”  DeFrain, supra at 369 (footnotes omitted). 
 
Therefore, the Section believes that a peremptory order issued by this Court for the reasons stated in an 
unpublished opinion has binding effect because it provides the rationale of this Court  for issuing the order (via the 
unpublished opinion) and, as such, the order has binding effect.  That an order of this Court has binding effect 
highlights the importance of making the rationale upon which that order is based readily accessible to the public. 
 
For these reasons, the Section proposes an amendment MCR 7.317 so that when this Court issues an order for the 
reasons stated in an unpublished opinion, the Court shall either attach the unpublished opinion to its order or 
reproduce the unpublished opinion in its order. The Section recommends the following amendment: 
 
MCR 7.317 Opinions, Orders, and Judgments of Supreme Court 
 
(A)-(C) [Unchanged.] 
 
(D) Entry, Issuance, Execution, and Enforcement of Other Orders and Judgments of Court. An order or judgment, 
other than those by opinion under subrule (C), is entered on the date of filing. Unless otherwise stated, an order or 
judgment is effective the date it is entered. The clerk must promptly send a certified copy to each party, to the Court 
of Appeals, and to the lower court or tribunal.  [NEW LANGUAGE FOLLOWS]: In an order reversing, vacating, 
or modifying the judgment of the Court of Appeals for the reasons stated in the Court of Appeals’ unpublished 
opinion, the Court shall attach as an appendix the entire unpublished opinion of the Court of Appeals or reproduce 
the relevant portion of the Court of Appeals’ opinion in the body of the order. 
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