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APPELLATE PRACTICE SECTION 
Respectfully submits the following position on: 

 
* 

ADM File No. 2010-26 
 

* 
 

The Appellate Practice Section is not the State Bar of Michigan itself, 
but rather a Section which members of the State Bar choose voluntarily 
to join, based on common professional interest. 
 
The position expressed is that of the Appellate Practice Section only and 
is not the position of the State Bar of Michigan. 
 
The State Bar position on this matter is support with recommended 
amendments. 
 
The total membership of the Appellate Practice Section is 667. 
 
The position was adopted after discussion at two scheduled meetings, 
followed by electronic discussion and vote. The number of members in 
the decision-making body is 21.  The number who voted in favor to this 
position was 17. The number who voted opposed to this position was 0.  
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APPELLATE PRACTICE SECTION 
 
 

Report on Public Policy Position 
 
 
Name of section:  
Appellate Practice Section 
 
Contact person:  
Liisa R. Speaker 
  
E-Mail: 
lspeaker@speakerlaw.com 
 
Proposed Court Rule or Administrative Order Number: 
2010-26 - Proposed Amendment of Rule 7.210 and Rule 7.212 of the Michigan Court Rules 
The proposed amendments of MCR 7.210 and MCR 7.212 would extend the time period in which parties may 
request that a court settle a record for which a transcript is not available and would clarify the procedure for doing 
so. 
 
Date position was adopted: 
March 21, 2012 
 
Process used to take the ideological position: 
Position adopted after discussion at two scheduled meetings, followed by electronic discussion and vote. 
 
Number of members in the decision-making body: 
21 
 
Number who voted in favor and opposed to the position: 
17 Voted for position 
0 Voted against position 
0 Abstained from vote 
4 Did not vote 
 
Position:  
Section voted in favor of the comments contained in the letter to the Supreme Court as reflected below. 
 
Explanation of the position, including any recommended amendments: 
At its February 17, 2012 and March 16, 2012 council meetings, the State Bar of Michigan’s Appellate Practice 
Section considered the rule amendment for MCR 7.210 and MCR 7.212 published for comment in ADM 2010-26.  
The Section voted to support the amendment, but raised concerns about both the existing rule and proposed rules 
on the settled record. Council voted electronically on the Appellate Practice Section’s comments to ADM 2010-26 
on March 20 and 21, 2012. 13 council members voted in favor of the comment, while 0 council members abstained, 
and 0 council members opposed the comment. 
  

http://courts.michigan.gov/supremecourt/Resources/Administrative/2010-26_2011-11-10.pdf
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 While Council in theory supports the proposed amendments as improvements to the existing rule, as a practical 
matter both the existing and proposed rules contain problems which Council asks this Court to consider. 
  
 First, the existing and proposed rule refers to both a trial court and a tribunal.  It is not clear how the rule will 
affect, for example, appeals from tax tribunals, where there is no hearing conducted and no record to transcribe.  
Council wishes to avoid a situation where this rule could be used by a litigant to create a record that would never 
otherwise have been made.  Council is also concerned that the proposed rule requires a tribunal to hold a hearing, 
when that is not the procedure or practice before some tribunals. 
 
Second, under MCR 7.210(B)(2)(a), Council suggests the time to file a motion to settle the record should be within 
the time to file Appellant’s Brief, and not within 14 days of the claim of appeal (as stated in the existing rule), or 
within 56 days of the filing of the transcript (as stated in the proposed amendment). Requiring the appellant to file 
the motion to settle the record within the time to file the Appellant’s Brief would account for those situations where 
the brief is not yet due within the 56-day period (either because a later-filed transcript triggered the briefing 
deadline, or there was an extension of the briefing deadline), such that appellate counsel does not learn that a 
portion of the proceedings is not available until counsel is reviewing the transcript to write the Appellant’s Brief. 
 
Third, under MCR 7.210(B)(2)(b), Council recommends that the proposed rule, which requires a “hearing to be held 
within 21 days of the filing of the motion” be modified to adopt the timing provisions of MCR 2.116(C). The 
timing under the proposed rule is not clear. It appears that under the proposed rule, a litigant could file a proposed 
statement of facts and schedule the motion to settle the record for a hearing within days of the filing. An appellate 
attorney (particularly one who did not participate in the trial court proceedings) would not be able to adequately 
respond to the proposed statement of facts within such a short period. By adopting the timing periods of MCR 
2.116(C), the appellant would have to file the motion at least 21 days before the hearing, thus giving appellee time to 
prepare a response and potentially its own proposed statement of facts. 
 
Fourth, also under MCR 7.210(B)(2)(b), if the appellant files a proposed statement of facts and the appellee does 
not object, the “trial court shall adopt and file appellant’s proposed statement of facts as the certified settled 
statement of facts.” Council recommends that the rule be revised to grant the trial court discretion to reject the 
proposed statement of facts if the trial court does not believe that the statement accurately reflects what occurred.  
Currently, the trial court only settles a controversy under MCR 7.210(B)(2)(c) when an objection is filed. Modifying 
the proposed rule would give the trial court an opportunity to correct an appellant’s misrepresentations even if 
appellee has not responded. 
 
Finally, under MCR 7.210(B)(2)(d), a settled statement of facts “must be filed with the trial court or tribunal clerk 
and a copy of the same must be filed with the Court of Appeals.” Council recommends that this Court clarify who 
holds the duty to file the settled statement of facts and suggests that the trial court should file the settled statement 
of facts with the trial court, while the party files a copy with the Court of Appeals. 
 
The text of any legislation, court rule, or administrative regulation that is the subject of or referenced in 
this report. 
http://courts.michigan.gov/supremecourt/Resources/Administrative/2010-26_2011-11-10.pdf 
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