
Meeting of the Council of the 
Probate and Estate Planning Section of the 

State Bar of Michigan 

I. Call to Order

September 20, 2019 

Lansing, Michigan 

Minutes 

The Chair of the Council, Christopher A. Ballard, called the meeting to order at 10:36 a.m. 

II. Introduction of Guests

A. Meeting attendees introduced themselves.

B. The following officers and members of the Council were present: Christopher A. Ballard,
Chair; David P. Lucas, Vice Chair; David L.J.M. Skidmore, Secretary; Mark E. Kellogg,
Treasurer; Christopher J. Caldwell; Kathleen M. Goetsch; Angela M. Hentkowski; Hon.
Michael L. Jaconette; Robert B. Labe; Michael G. Lichterman; Katie Lynwood; Raj A.
Malviya; Richard C. Mills; Melisa M.W. Mysliwiec; Lorraine F. New (via remote
attendance); Kurt A. Olson; Nathan R. Piwowarski; Christine M. Savage; James F.
Anderton (via remote attendance); Neal Nusholtz; and Andrew W. Mayoras. A total of 21
Council officers and members were present, constituting a quorum.

C. The following ex officio members of the Council were present: Marguerite Munson
Lentz and Marlaine C. Teahan.

D. The following liaisons to the Council were present: Susan Chalgian and James P. Spica.

E. Others present: David Sprague; Ken Silver; Diane Huff; Rebecca Wrock; Gary Bauer;
Georgette David; Carmencita Q. Fulgade-Taylor; Michael D. Shelton; Daniel S. Hilker;
Chiara Mattieson; Erin K. Mendez; Buzz Leach (via remote attendance); Deborah
Hulverson (via remote attendance); Lisa Anderson (via remote attendance); and Sandra
Glazier (via remote attendance).

III. Excused Absences

The following member of the Council was absent: Nazneen S. Hasan. 

IV. Lobbyist Report - Public Affairs Associates

Jim Ryan of Public Affairs Associates provided a verbal report regarding the status of the 
proposed assisted reproductive technology (ART) legislation (to be sponsored by Rep. Fuller) 



and EPIC omnibus legislation (to be jointly sponsored by Representatives Fully and Elder) and 
other matters. 

V. Monthly Reports

A. Minutes of Prior Council Meeting (David L.J.M. Skidmore):

It was moved and seconded to approve the Minutes of the June 14, 2019 meeting of the Council, 
as included in the meeting agenda materials and presented to the meeting. On voice vote, the 
Chair declared the motion approved. 

B. Chair's Report (Christopher A. Ballard):

The Chair reported on the Council's proposed plan of work for the current fiscal year and the 
Chair's dinner on the evening of Saturday, October 19, 2019, in Ann Arbor. The Chair also led a 
discussion on whether the Council should continue to meet on Fridays. 

C. Treasurer's Report (Mark E. Kellogg):

The Treasurer reported on the year to date budget and reminded members to timely submit 
reimbursement requests. 

D. Committee on Special Projects (Katie Lynwood):

Katie Lynwood reported on the discussion at the Committee on Special Projects meeting. 

The Committee considered a proposal to amend MCL 554.92 to 554.93, made by James P. Spica 
on behalf of the Legislative Development and Drafting Committee. Mr. Spica circulated a 
revised memorandum (attached hereto) which provided that the references to "subjection (3)" in 
the proposed amendments to MCL 554.93(1) and (2) should be replaced with "section (2)," The 
Committee's motion is: 

That the Council supports the proposed amendments to MCL 554.92 to 554.93 as described in 
the memorandum from James P. Spica included in the meeting agenda materials, provided that 
the references to "subjection (3)" in the proposed amendments to MCL 554.93(1) and (2) should 
be replaced with "section (2)," and grants Mr. Spica on behalf of the Legislative Development 
and Drafting Committee to make any non-substantive, technical amendments which become 
necessary during the legislative process. 

The Chair stated that since this would be a public policy position of the Section, the vote of the 
Council would have to be recorded. Following discussion, the Chair called the question, and the 
Secretary recorded a vote of 18 in favor of the motion, 0 opposed to the motion, 0 abstaining, 
and 3 not voting. 

Ms. Lynwood also reported on the status of the draft legislation intended to address the 
Mardigian case, which remains before the Drafted/Beneficiary Ad Hoc Committee. 
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E. Legislative Analysis & Monitoring Committee (Dan Hilker):

Dan Hilker discussed proposed legislation being monitored by the Committee. SB 110 merely 

clarifies that the Probate Court has the power to address visitation for an individual who has been 
found to be incapacitated, and the Committee suggests that the Council need not take any 
position regarding SB 110. Mr. Hilker also discussed the Financial Exploitation and Prevention 
Act, the Criminal Elder Abuse bill package, and other items. 

F. Legislative Development and Drafting Committee (Nathan Piwowarski):

Nathan Piwowarski discussed the status of the work of the Committee. The Committee is 
awaiting a blueback for the EPIC omnibus legislation from LSB. The Committee is having a 
dialogue with the Michigan Bankers Association regarding the entireties trust proposal. The 
Committee is looking for a sponsor of the legislation to amend MCL 554.92 to 554.93. The 
Committee is working on proposed legislation to permit the transfer of vehicle ownership at 
death via transfer on death designation. 

VI. Other Committees Presenting Oral Reports

A. Outreach Committee (Kathy Goetsch):

Kathy Goetsch reported that the Committee is reviewing proposed educational materials 
prepared by Michigan Legal Help. 

B. Guardianship Committee (Kathy Goetsch):

Kathy Goetsch reported that the Committee expects that new legislation related to guardianships 
will be referred to the Committee in the near future. 

C. Tax Committee (Raj Malviya and James Spica):

Raj Malviya and James Spica reported on the Delaware tax trip issue. 

VII. Committees Presenting Written Reports (included in the meeting agenda materials)

A. Uniform Law Commission (James Spica)

B. Tax Section Liaison (Neal Nusholtz)

VIII. Other Business

None. 

IX. Adjournment
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Seeing no other matters or business to be brought before the meeting, the Chair declared the 
meeting adjourned at 12:06 p.m. 

Respectfully submitted, 
David L.J .M. Skidmore, Secretary 

097777.900655 #19014065-1 
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To: 

From: 

Re: 

Date: 

MEMOR ANDUM 

Council of the Probate and Estate Planning Section of the State Bar of Michigan 
Legislation Development & Drafting Committee 

James P. Spica 

Proposal to Amend MCL §§ 554.92-.93 

June 20, 2019 

I. Purpose of the Proposal

The proposal is to make the anti-Delaware-tax-trap provision of the Personal Property Trust 
Perpetuities Act (PPTPA) elective. This will allow the donee 1 of a qualifying special power of 
appointment2 over personal property held in trust to spring the so-called "Delaware tax trap" 
without having to create a presently exercisable general power of appointment over the property 
in question. 

II. The Delaware Tax Trap

"Delaware tax trap" (Trap) is the colloquial name for Internal Revenue Code (Code) section 
204l(a)(3) and its gift tax counterpart, Code section 2514(d). The Trap provides that assets 
subject to a power of appointment (first power) are included in the power holder's (H's) federal 
transfer tax base (gift tax base or gross estate depending on whether the triggering exercise is 
effectively testamentary) to the extent H exercises the power by creating another power over the 
assets in question (second power) that "under the applicable local law can be validly exercised so 
as to postpone the vesting of [future interests in the assets], or suspend the absolute ownership or 
power of alienation of such [assets],for a period ascertainable without regard to the date of 
creation of the first power."3 Thus, the Trap assumes that applicable local law determines the 
period during which the vesting of future interests can be postponed or the power of alienation 
suspended and that, under that law, when one power of appointment, p1, is exercised so as to 
grant a second power of appointment, p2, the date of the creation of p 1 may or may not be 

1 The "donee" of a power of appointment is the person to whom the power is granted or by whom it is 
retained-Le., the holder of the power. See Mich. Comp. Laws§ 556. l 12(e); Restatement (Third) of 
Prop.: Wills & Other Donative Transfers§ l 7.2(b) (Am. Law Inst. 2011). 

2 A "special power" is a power of appointment whose permissible appointees do not include the 
donee of the power, her estate, her creditors, or the creditors of her estate. See Mich. Comp. Laws 

§ 556. l 12(i). In other words, a "special power" is a power of appointment that is not a "general power."

See id. § 556. l 12(h) ( defining "general power" as power of appointment whose permissible appointees
include donee, her estate, her creditors, or the creditors of her estate); Restatement (Third) of Prop.: Wills
& Other Donative Transfers§ 17.3 (Am. Law Inst. 2011). The sense in which a "qualifying special power
of appointment" qualifies is described infra in Part VIII apropos of proposed new PPTPA section 2(2)(a).

3 1.R.C. § 204l (a)(3) (emphasis added) (providing estate tax version of Trap); see id. § 2514(d)
(providing gift tax version). 



determinative of the remotest date on which interests granted by exercise of p2 must vest (if at 
all, to be valid) or assets appointed by exercise of p2 must become transferable within the 
meaning of an applicable rule against suspension of absolute ownership or the power of 
alienation. If the date of p 1' s creation is determinative, the Trap is not sprung. But if the date of 
p 1' s creation is irrelevant, the Trap is sprung, and the assets subject to p2 are included in the 
transfer tax base of the do nee of p 1 upon the granting of p2. 

The Trap was a legislative response to the peculiarity of Delaware law that allows the exercise of 
a special power of appointment to restart any applicable perpetuities testing or wait-and-see 
period; for Delaware is peculiar in applying the common law principle that the period 
determining the remotest date on which interests granted by exercise of a presently exercisable 
general power of appointment must vest (if at all, to be valid) is measured from the time the 
power is exercised (rather than from the time of the power's creation or deemed creation) to the 
exercise of any power of appointment, including a testamentary general or special power. 4

Before the enactment of the federal generation-skipping transfer (GST) tax, that peculiarity of 
Delaware law posed a serious threat to the integrity of the federal transfer tax base as a measure 
of wealth, a threat that the Trap was designed to neutralize: 

In at least one State a succession of powers of appointment, 
general or limited, may be created and exercised over an indefinite 
period without violating the rule against perpetuities. In the 
absence of some special provision in the [Code], property could be 
handed down from generation to generation without ever being 
subject to estate tax. 5

III. Application to Powers Subject to Michigan Law

Now, the Trap refers to postponement of vesting, on the one hand, and suspension of absolute 
ownership or the power of alienation, on the other, 6 in the disjunctive, but the disjunction has 
been interpreted as a reference to the particular vesting or alienation requirements actually 
imposed by local law. 7 Michigan has not had a rule against suspension of absolute ownership or 

4 See 25 Del. Code Ann. tit. 25, § 501. As to the uniqueness of Delaware's rule on this point among 
common law jurisdictions, see, e.g., John C. Gray, The Rule Against Perpetuities§ 514 n.l (Roland Gray 
ed., 4th ed. 1942). 

5 S. Rep. No. 82-382, at 1 (1951), reprinted in 1951 U.S.C.C.A.N. 1530, 1535 (emphasis added).
6 Postponement of vesting is the conceptual province of all forms of rule against perpetuities, whereas

suspension of absolute ownership or the power of alienation is the province of a conceptually distinct 
group of rules. See, e.g., Gray, supra note 4, § 119; Stephen E. Greer, The Delaware Tax Trap and the 
Abolition of the Rule Against Perpetuities, 28 Est. Plan. 68, 70-71 (2001). Vesting is irrelevant to rules 
against suspension of absolute ownership or the power of alienation, under which a suspension occurs 
when there is no person or group of persons living who can convey absolute ownership of the property in 
question, as when trust principal is directed to someone yet unknown or unborn. See Ira Mark Bloom, 
Transfer Tax Avoidance: The Impact of Perpetuities Restrictions Before and After Generation-Skipping 
Taxation, 45 Alb. L. Rev. 261, 267-69 ( 1981 ). These rules are violated when such a suspension may last 

longer than a specified period that is often the same as the common law perpetuities testing period of a 
life in being plus twenty-one years (plus gestation). See, e.g., Bloom, supra, at 268. 

7 See Estate of Murphy v. Comm'r, 71 T.C. 671 (1979), acq. 1979-2 C.B. 2. 
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the power of alienation since 1949, 8 after which the common law rule against perpetuities (RAP) 
applied with respect to both real and personal property until the enactment, in 1988, of the 
Uniform Statutory Rule Against Perpetuities (USRAP),9 which PPTPA overlies.10 That makes 
remoteness of vesting the relevant concern in Michigan for application of the Trap, which means 
that we can ignore the Trap's abstract concern with a rule against suspension of absolute 
ownership or the power of alienation: for our purposes, the Trap might simply provide that assets 
subject to a special power of appointment11 (first power) are included in the power holder's (Hs) 
transfer tax base to the extent H exercises the power by granting another power over the assets in 
question (second power) that, under Michigan law, can validly be exercised so as to postpone the 
vesting of future interests in the assets for a period ascertainable without regard to the date of 
creation of the first power.12

IV. The Relation-Back Principle

Under Michigan law, in the case of any power of appointment other than a presently exercisable 
general power, the remotest date (if any) on which interests granted by exercise of the power 
must vest (if at all, to be valid) is reckoned from the time the power was created; in the case of a 
presently exercisable general power, the remotest such date (if any) is reckoned from the time the 
power is exercised. 13 This is a particular implication of a more general account of special and 
testamentary general powers of appointment that is sometimes called the "relation back 
theory,"14 but it is a particular implication that is often singled out for mention when the general 
theory is described, as when we read: "Where an appointment is made under a special power, the 
appointment is read back into the instrument creating the power (as if the donee were filling in 
blanks in the donor's instrument) and the period of perpetuities is computed.from the date the 
power was created." 15 As a general account of the meaning and effect of special and 
testamentary general powers, the relation-back theory is open to criticism; 16 but the particular 
implication of the theory pertaining to perpetuities 17 was thoroughly entrenched in the common 
law.18

8 See 1949 Pub. Acts 38 (codified at Mich. Comp. Laws§ 554.51). 
9 See Mich. Comp. Laws § 554.53. 
10 See id. §§ 554.92(f), 554.93(3). 
11 Assets subject to a general power of appointment are included in the power holder's federal transfer 

tax base in any case-i.e., without regard to the Trap. See I.R.C. §§ 2041(a)(l )-(2), 2514(a)-(b). Thus, 
the Trap is not a trap for the donee of a general power of appointment. 

12 Cf id. § 204l(a)(3) (being the estate tax version of Trap quoted supra note 3); cf also id. § 2514(d)
(regarding gift tax version). 

13 See Mich. Comp. Laws § 556.124(1 ). 
14 See Restatement (Third) of Prop.: Wills & Other Donative Transfers§ 17.4 cmt. f (Am. Law Inst. 

2011 ). 
15 Ronald H. Maudsley, The Modern Law of Perpetuities 62 (1979) (quoting W. Barton Leach) 

(emphasis added). See also, e.g., Restatement (Second) of Conflict of Laws§ 274 cmt. b (Am. Law Inst. 
1971 ). 

16 See, e.g., John A. Borron, Jr. et al., The Law of Future Interests§§ 913, 1274 at 274-75 (3d ed. 
2004). 

17 I.e., the principle described supra in the text accompanying note 13.
18 See, e.g., Gray, supra note 4, §§ 474.2, at 467, 514-15; Borron, supra note 16, § 1274. 
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If we suppose a finite perpetuities-limitation period, like either the common law testing period 
( of a life in being plus twenty-one years plus gestation) 19 or the so-called "wait-and-see period" 
specified in the USRAP, 20 it is easy to see how, in the case of a special power of appointment, 
the relation-back principle meets the policy concern that motivated the Trap: 21 the terminus of a 
finite period measured from the date that the "first power" contemplated by the Trap came into 
existence ( or from an earlier date on which that power is deemed to have come into existence 
under the relation-back principle) is bound to fall earlier (on the timeline) than the terminus of 
the same period measured from a date later than the date on which the first power came into 
existence, as when, for example, the period is measured-as it is in Michigan when a presently 
exercisable general power is exercised22 (and in Delaware in any case)23-from the date on 
which the "second power" is exercised. Moving a finite period along the timeline is like laying 
down a ruler-the point at which one end is placed rigidly determines the point at which the 
other end falls. 

V. The Threat of Infinity

But what if the ruler is infinitely long? In that case, the point at which we place the nearer end 
does not determine where the farther end falls-because there is no farther end! PPTPA creates 
an infinitely long ruler: apart from its anti-Trap provision, and excepting certain personal 
property previously held in trusts that were irrevocable on September 25, 1985, PPTPA makes 
the USRAP and all other RAP-like rules inapplicable with respect to personal property held in 
any trust that was revocable on or created after May 28, 2008. 24 So, if PPTP A did not make an 
anti-Trap exception, given that Michigan does not have rule against suspension of absolute 
ownership or the power of alienation, 25 any "second power" over personal property subject to a 
trust of the right vintage that might be created by the exercise of a "first power" within the 
meaning of the Trap could be used to postpone vesting for a period without end. 

If there is any sense in which the farther end (to continue the ruler metaphor) of an endless 
period is "ascertainable," what is ascertained must be merely that there is no farther end, and that 
is a realization to which the position of the period's nearer end (if it has one) is evidently 
irrelevant-the terminus of a period that has a beginning but no end cannot be drawn nearer by 
moving the period's origin to an earlier place on the timeline. Thus, under PPTPA, but for the 
effect of the anti-Trap provision, the remotest date on which interests granted by exercise of any 
"second power" contemplated by the Trap must vest (if at all, to be valid) would be 
"ascertainable," if at all, "without regard to the date of creation of the first power" ( or any other 
event), and the Trap would, therefore, include the assets subject to the second power in the 

19 See, e.g., Gray, supra note 4, § 201, at 191 (famously formulating the RAP); see also id.§§ 220-21 
(regarding periods of gestation). 

20 See Mich. Comp. Laws § 554.72(l)(b). As to the difference in general between the common law 
testing period a "wait-and-see period," see, e.g., Maudsley, supra note 15, at 80-81; Lawrence W. 
Waggoner, The Uniform Statutory Rule Against Perpetuities, 21 Real Prop. Prob. & Tr. J. 569, 571-73 
(1986). 

21 I.e., the policy concern expressed in the legislative history quoted supra text accompanying note 5.
22 See supra note 13.
23 See supra notes 4-5 and accompanying text.
24 See Mich. Comp. Laws§§ 554.93(1)-(2), 554.94.
25 See supra notes 8-9 and accompanying text.
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transfer tax base of the holder of the first power upon exercise of the first power to grant the 
second.26

VI. Status Quo

That is why PPTPA makes an anti-Trap exception, in section 3(3), for the case in which a 
nonfiduciary27 special power of appointment over personal property held in trust is exercised to 
create, a "second power."28 In that case, the period during which the vesting of a future interest 
in the property may be postponed by the exercise of the second power is determined under a 
modified USRAP (having a 360-year wait-and-see period) by reference to the date on which the 
first power was created.29 By requiring interests created by exercise of the second power to 
vest-and powers of appointment created by an exercise of the second power to be irrevocably 
exercised or otherwise to terminate-within a finite testing period under the USRAP, PPTPA 
section 3(3) prevents the value of assets subject to the second power from being included by the 
Trap in the transfer tax base of the donee of the first power when she exercises the first power to 
create the second (in case the instrument that creates the second power, by exercising the first, 
does not itself avert the Trap by placing limitations on exercise of the second power). 30

Now, the anti-Trap provision (PPTPA section 3(3)) does not apply when a "first power" is 
exercised to create a presently exercisable general power of appointment: section 2( e) excludes 
presently exercisable general powers from the extension of the term "second power" as defined 
for purposes of PPTPA.31 That makes Trap springing elective to the extent the donee of a special 
power of appointment is able32 and willing to create a presently exercisable general power over 
the trust assets in question. 33 And there are situations in which it can be advantageous to spring 

26 See I.R.C. §§ 204l (a)(3), 25 14(d). See also James P. Spica, A Trap.for the Wary: Delaware's Anti
Delaware-Tax-Trap Statute Is Too Clever by Half (of Infinity), 43 Real Prop. Tr. & Est. L.J. 673, 682 
(2009). 

27 Powers that are to be exercised only in a fiduciary capacity are not treated as powers of appointment 
under the federal transfer taxes. See, e.g., Treas. Reg. § 20.204 1- 1 (b )( 1) ( dis positive powers exercisable 
only in fiduciary capacity not treated as powers of appointment under I.R.C. § 204 1 ). 

28 See Mich. Comp. Laws§ 554.92(b), (e).
29 See id. § 554.93(3), 554.75(2). 
30 See Spica, supra note 26, at 683. 
31 See Mich. Comp. Laws§ 554.92(e). 
32 Unless the instrument granting a power of appointment manifests a contrary intent, a power of 

appointment can ordinarily be exercised to grant further powers of appointment in permissible appointees. 
See, e.g., Restatement (Third) of Prop.: Wills & Other Donative Transfers§ 19.14 (Am. Law Inst. 20 1 1 ); 
see also id. § 17.1 (defining "power of appointment" circularly to include power to "designate recipients 
of ... powers of appointment over the appointive property"); Unif. Powers of Appointment Act § 102( 13) 
(Unif. Law Comm'n 20 13) (defining "power of appointment" circularly to include power to "designate a 
recipient of . .. another power of appointment"). On the other hand, the donor a power of appointment 
can definitely rule out particular uses of the power, including the creation of further powers; for an 
exercise of a power must comply "with the requirements, if any, of the creating instrument as to the 
manner, time, and conditions of the exercise of the power." Mich. Comp. Laws§ 556.1 15(2); see also 
Hannan v. Slush, 5 F.2d 7 18, 722 (E.D. Mich. 1925); Restatement (Second) of Property: Donative 
Transfers§ 12.1 (Am. Law Inst. 1986). 

33 See James P. Spica, Means to an End: Electively Forcing Vesting to Suit Tax Rules Against 
Perpetuities, 40 A CTE C L. J. 347, 379-80 (20 14). 
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the Trap, as when, for example, a special power holder's death would otherwise be a "taxable 
termination" within the meaning of the federal GST tax and the attributable GST tax would be 
more than the attributable estate tax under the Trap. 34 Trap springing can also be advantageous 
when the effective exclusion amount available to the holder (H) of a testamentary special power 
of appointment is ample enough to cover appreciated assets subject to the power: in that case, an 
exercise of the power to grant another power so as to spring the Trap, will be without transfer tax 
effect, thanks to the effective exclusion of the unified credit, but the appointed assets will have 
been acquired by H's appointees "from a decedent" within the meaning of Code section IO 14 
and, hence, qualify for the so-called "step up" in basis. 35 In situations like these, the power 
holder can spring the Trap under PPTPA in its current form, but only by exercising her power so 
as to grant a presently exercisable general power of appointment. 36

VII. The Problem

Sometimes in the context of GST-tax planning, creation of a presently exercisable general power 
of appointment does not seem extravagant: indeed, if there is a lot of wealth involved, strategic 
placement of a presently exercisable general power will often yield transfer tax benefits in 
addition to attracting the federal estate or gift tax when GST tax would otherwise be payable. 37

But with recent increases in the effective exclusion of the unified credit, planners are 
increasingly seeking estate-tax inclusion for reasons that have nothing to do with transfer 
taxation, particularly as a way of obtaining the "step up." In that context, creating a presently 
exercisable general power may seem extravagant; for there is no transfer tax advantage to weigh 
against the fact that granting such a power gives the donee the legal ability to scrap arrangements 
set by the default terms of the affected trust. And the latter consideration may loom large in any 
case, so that even in the context of GST-tax planning, the holder of a special power of 
appointment may prefer to spring the Trap without abandoning her takers in default to the 
discretion of the donee of a presently exercisable general power; she would prefer to spring the 
Trap without having to create such a power. 

VIII. Mechanics of the Proposal

The proposal below makes that possible, but it also does a little clean-up job by moving the anti
Trap provision from section 3 of PPTP A to section 2; for the terms defined in section 2 appear 
only in the anti-Trap provision of existing section 3(3 ), which means that in its current form, the 
statute violates the Legislative Service Bureau (LSB) style imperative according to which 
interpretation provisions38 defining terms that only appear in one section of an act should appear 

34 See Jonathan G. Blattmachr & Jeffrey N. Pennell, Using "Delaware Tax Trap" to Avoid 
Generation-Skipping Taxes, 68 J. Tax'n 242 ( 1988); James P. Spica, A Practical Look at Springing the 
Delaware Tax Trap to Avert Generation Skipping Transfer Tax, 4 1  Real Prop. Prob. & Tr. J. 16 5 (2006). 

35 See l.R.C. § 1014(a)(l ), (b)( 9); Treas. Reg.§ l .1014-2(b). 
36 See supra notes 3 1-33 and accompanying text. 
37 See Spica, supra note 33, at 377-78. 
38 "Modern statutes frequently contain (usually, in the case of English statutes, at the end) a set of 

provisions with the marginal note 'Interpretation.' These usually take one of two forms, stating either that 
a particular word of phrase 'means ... ' ( or 'has the meaning hereby assigned to it ') or that a particular 
word or phrase 'includes .... "' Rupert Cross, Statutory Interpretation 119 (John Bell & George Engle 
eds., 3d ed. 2005). 
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not in a separate "Definitions" section (like existing PPTPA section 2), but at the end of the 
section in which the defined terms occur. It is probably just due to PPTPA's dense complexity 
that the LSB missed this solecism initially, but, in any case, they will be glad to have the matter 
put right, and it is easily put right by moving the current section 3(3) into a new section 2(1) and 
putting the statutory definitions in a new subsection (3). 

New section 2(2) is the provision that will allow the donee of a special power of appointment 
over personal property held in trust to spring the Trap without having to create a presently 
exercisable general power. But in order to keep the mere availability of the election described in 
section 2(2) from vitiating the anti-Trap provision in section 2(1 ), new section 2(2)(a) requires 
that the "second power" in question must have been created by the exercise of a "first power" 
that was not itself created by the exercise of either a "nonexcluded first power" or a 
"nonexcluded second-order fiduciary power." That limitation complicates the section 
tremendously, but it makes the availability of the election out of anti-Trap protection safe, in the 
circumstances contemplated by PPTP A, for those who need such protection. 

But for the section 2(2)( a) limitation, if the do nee of a special power over personal property held 
in trust, pi, exercised pi to grant a like power, p2, and did not opt out of anti-Trap treatment for 
interests granted by exercise of p2, the donee of p2 could be permitted (if the terms of the 
instrument exercising pi to grant p2 did not provide otherwise )39 to exercise p2 so as to grant 
another like power, p3, and opt out of anti-Trap treatment for interests granted by exercise of p 1; 
for (as is necessary for effective anti-Trap protection), as far as the statute is  concerned, what is a 
"second power" within the meaning of the anti-Trap provision in respect of one power of 
appointment may be a "first power" in respect of another.40 Since in that case, p2 could validly be 
exercised to grant an additional "second power" that would be eligible for the section 2(2) 
election, p2 could be validly exercised to postpone the vesting of future interests in the assets 
subject to p2forever , which, again, is a period ascertainable, if at all, without regard to the date 
of creation of p1;41 and so, regardless of the fact that the donee of pi did not opt out of anti-Trap 
treatment for interests granted by exercise of p2, the Trap would be sprung upon the exercise of 
pi to grantp2.42 

That would mean the anti-Trap provision was broken: it would mean that in attempting to make 
it possible for the donee of pi to spring the Trap, if she wished to, without having to create a 
presently exercisable general power in the donee of p2, we had succeeded in making it 
impossible for PPTPA's anti-Trap provision to disarm the Trap in any case!43 The proposal 
averts that result by imposing the limitation embodied in new section 2(2)(a). The result is that 
whereas would-be settlors owning assets outright or wielding general powers of appointment 
and, in some cases, their fiduciaries can create Trap-springing options-thanks to new section 
2(2)-by granting special powers of appointment, the donees of "second powers" as to which the 
section 2(2) election was not made, cannot. 

39 See supra note 32. 
40 See Mich. Comp. Laws§ 554.92(b) (defining "first power" for PPTPA's purposes). 
41 See supra Part V. 
42 See supra Part II. 
43 The possible pitfall described in the text regarding PPTPA is one into which legislatures in other states have 

fallen regarding their own perpetuities reform statutes. See 20 Pa. Cons. Stat. § 6107 .1 (b )(3) (2018). 
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IX. The Proposal

A bill to amend 2008 PA 148, entitled "personal property trust perpetuities act," by 
amending sections 2 and 3 as amended by 2012 PA 484 to allow the donee of a qualifying special 
power of appointment over personal property held in trust deliberately to spring the so-called 
"Delaware tax trap" without having to create a presently exercisable general power of appointment 
over the property in question 

THE PEOPLE OF THE STATE OF MICHIGAN ENACT: 

554.92 Exercise of second power; determination under uniform statutory rule against 
perpetuitiesDefin.itions 

Sec. 2. 

(1) Except as provided in subsection (2), the period during which the vesting of a future interest
in property may be postponed by the exercise of a second power shall be determined under the 
uniform statutory rule against perpetuities by reference to the time of the creation of the power of 
appointment that subjected property to, or created, the second power. Except as provided in 
subsection (2), a nonvested interest, general power of appointment not presently exercisable 
because of a condition precedent, or nongeneral or testamentary power of appointment created, or 
to which property is subjected, by the exercise of the second power is invalid, to the extent of the 
exercise of the second power, unless the interest or power satisfies the uniform statutory rule 
against perpetuities measured from the time of the creation of the power of appointment that 
subjected property to, or created, the second power. 

(2) To the extent a second power is created or has property subjected to it by the exercise of a
first power, subsection (I) does not apply to any future interest created by exercise of the second 
power if both of the following apply: 

{a) The first power was not itself created or augmented by the exercise of either a 
nonexcluded first power or a nonexcluded second-order fiduciary power. 

{b) The instrument exercising the first power to subject property to or create the second 
power expressly declares that subsection (]) shall not apply to any future interest created by 
exercise of the second power or otherwise clearly indicates that the donee of the first power 
intends to spring the so-called Delaware tax trap by subjecting property to or creating the 
second power. For purposes of an express declaration that subsection (I) shall not apply, 
subsection (I) may be referred to as the anti-Delaware-tax-trap provision of the personal 
property trust perpetuities act. 
filAs used in this aetsection: 

(a) "Fiduciary" means, with respect to a power of appointment, that the power is held by a
trustee in a fiduciary capacity. 

(b) "First power" means a nonfiduciary, nongeneral power of appointment over personal
property held in trust that is exercised so as to subject the property to, or to create, another 
power of appointment. 

(c) "Nonexcluded first power" means a first power any future interest created by the
exercise of which is subject to subsection (1) because the power was itself created or 
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augmented by the exercise of a nonfiduciary, nongeneral power of appointment and the 
election described in subsection (2) was not made by the donor of the power. 

(d) "Nonexcluded second-order fiduciary power" means a second-order fiduciary power
that is created or has property subjected to it by the exercise of I of the following: 

(i) A nonexcluded first power.
(ii) A fiduciary power of appointment that was created or had property subjected to it

by the exercise of a nonexcluded first power. 
(iii) A fiduciary power of appointment whose creation or control over property subject

to the power is traceable through an unbroken succession of previous exercises of fiduciary 
powers to the exercise of a fiduciary power that was created or had property subjected to it 
by the exercise of a nonexcluded first power. 
(ee) "Nonfiduciary" means, with respect to a power of appointment, that the power of 

appointment is not held by a trustee in a fiduciary capacity. 
( et) "Second-order fiduciary power" means a fiduciary power of appointment that is 

created or has property subjected to it by the exercise of 1 of the following: 
(i) A first power.
(ii) A fiduciary power of appointment that was created or had property subjected to it

by the exercise of a first power. 
(iii) A fiduciary power of appointment whose creation or control over property subject

to the power is traceable through aan unbroken succession of previous exercises of 

fiduciary powers to the exercise of a fiduciary power that was created or had property 
subjected to it by the exercise of a first power. 
(eg) "Second power" means a power of appointment over personal property held in trust, 

other than a presently exercisable general power, that is created or to which property is 
subjected by the exercise of either a first power or a second-order fiduciary power. 

(fu) "Uniform statutory rule against perpetuities" means the uniform statutory rule against 
perpetuities, 1988 PA 418, MCL 554.71 to 554.78. 

554.93 Personal property held in trust; interest in or power of appointment over; validityt 
eKereise of seeond power; determinatioe ender miiform statutory rule against perpetuities 

Sec. 3. (1) Except as provided in subsection (3) section 2, an interest in, or power of 
appointment over, personal property held in trust is not invalidated by a rule against any of the 
following: 

(a) Perpetuities.
(b) Suspension of absolute ownership.
( c) Suspension of the power of alienation.
( d) Accumulations of income.

(2) Except as provided in subsection (3) section 2, all of the following may be indefinitely
suspended, postponed, or allowed to go on with respect to personal property held in trust: 

(a) The vesting of a future interest.
(b) The satisfaction of a condition precedent to the exercise of a general power of

appointment. 
(c) The exercise of a nongeneral or testamentary power of appointment.
(d) Absolute ownership.
(e) The power of alienation.

9 



(f) Accumulations of income.
(3) The period during which the vesting of a future interest in property may be postponed by

the exercise of a second pov,cer shall be determined under the uniform statutory rule against 
perpetuities by reference to the time of the creation of the power of appointment that subiected 
property to, or created, the second po1.ver. Except as provided in subsection (2), a nonvested 
interest, general power of appointment not presently exercisable because of a condition precedent, 
or nongeneral or testamentary po,Ner of appointment created, or to which property is subjected, by 
the exercise of the second po1.ver is invalid, to the extent of the exercise of the second power, unless 
the interest or power satisfies the uniform statutory rule against perpetuities measured from the 
time of the creation of the power of appointment that subjected property to, or created, the second 
power. 
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