
MEETING OF THE COUNCIL OF THE 
PROBATE AND ESTATE PLANNING SECTION 

OF  
THE STATE BAR OF MICHIGAN 

 
September 21, 2013 
Lansing, Michigan 

 
Minutes 

 
I. Call to Order 

The Chair of the Section, Thomas F. Sweeney, called the meeting to order at 10:36 a.m. 

II. Attendance  

A. The following officers and members of the Council were in attendance: 

Sweeney, Thomas F. 
Morrissey, Amy N. 
Imami, Shaheen I. 
Steward, James B. 
Teahan, Marlaine C. 
Ard, W. Josh 
Ballard, Christopher A. 
Brigman, Constance L. 
 

Clark-Kreuer, Rhonda M. 
Lucas, David P. 
Marquardt, Michele C. 
Murkowski, Hon. David M. 
New, Lorraine F. 
Skidmore, David L.J.M. 
Spica, James P. 
Vernon, Geoffrey R. 
 

A total of 16 council members and officers were present representing a quorum. 

B. The following officers and members of the Council were absent with excuse: 

Allen, Susan M. 
Bearup, George F. 
Kerr, J. David 
Lentz, Marguerite M. 
 

Ouellette, Patricia M. 
Taylor, Robert M. 
Welber, Nancy H. 

C. The following officers and members were absent without excuse: 

None. 

D. The following ex-officio members of the Council were in attendance: 

Brower, Jr., Robert D. 
Gregory, George W. 

Harder, Mark K. 
Harter, Hon. Phillip E. 

 
E. Others in attendance: 

Jill Goodell W. Jerry Byrd 



 

John Lindley 
Joe Viviano 
Neal Nusholtz 
Julie Paquette 
Rick Mills 
Jeanne Murphy 
Carol M. Hogan 
Chris Caldwell 
Mark-Andre Timinsky 

Bradley A. Vauter 
Raymond A. Harris 
Kenneth F. Silver 
Daniel E. Cogan 
Michael Lichterman 
Amy R. Tripp 
Loukas P. Kalliantasis 
Nazneen H. Syed 
Katie Lynwood 

III. Minutes of the June 8, 2013, Meeting of the Council 

Shaheen I. Imami presented the minutes of the June 8, 2013, Council meeting.  Amy N. 
Morrissey moved for approval with support from Rhonda M. Clark-Kreuer.  The motion was 
approved on a voice-vote with no nays or abstentions. 

IV. Treasurer’s Report 

Outgoing-Treasurer James B. Steward presented the Treasurer's report.  Receipts and 
expenditures remain on track with the budget, with a possibility that support for the Annual 
Probate Institute may have gone a little higher than the budgeted amount. 

V. Chairperson’s Report – Thomas F. Sweeney 

Incoming-Chairperson, Thomas F. Sweeney, presented the Chairperson’s report: 

• Mark K. Harder was thanked for his tenure on the Counsel and his leadership as 
Chairperson.  Mr. Harder’s contributions over the years went far beyond the MTC. 

• Recognition and thanks were given to the Hon. Darlene O'Brien and Rebecca Schnelz as 
their final terms on the Council expired. 

• Constance L. Brigman's contributions to Guardianship, Conservatorship, and End of Life 
Committee were specifically noted.  Although Ms. Brigman is stepping aside as chair of 
the committee, she is staying on to guide transition as Rhonda M. Clark-Kreuer and Katie 
Lynwood take over as co-chairs.  Ms. Brigman will now chair the Citizens Outreach 
committee. 

• Marguerite M. Lentz is the new chair of the Committee on Special Projects – taking over 
for Marlaine C. Teahan. 

• Otherwise, he believes all chairs are set and he will circulate an updated list. 

• The October 2013 meeting will be on October 12, 2013, at The Townsend Hotel in 
Birmingham.  The rest of the meeting schedule is in the materials. 

• The biennial work plan was reviewed and the discussion of MCL 211.27a will move to 
P1.  Constance L. Brigman moved for approval with support from Rhonda M. Clark-



 

Kreuer.  The motion was approved on a voice-vote with no nays or abstentions.  Voice 
vote, no nays. 

VI. Report of the Committee on Special Projects – Marguerite M. Lentz 

Marlaine C. Teahan, the outgoing chair, presented the following report for CSP: 

• Recommended that the Council oppose amendments to HB 4382-4384 which are 
contrary to the public policy position previously adopted by the Council and would create 
a “meaningful communication” requirement within EPIC related to do-not-resuscitate 
orders approved by guardians.  Ms. Teahan next moved for a formal position opposing 
the proposed amendments to HB 4382-4384, with support from the Hon. David M. 
Murkowski. The motion was approved on a Council vote of 16-0, with no abstentions.  
This is a PUBLIC POLICY POSITION to be reported to the SBM. 

• Recommended that the Council support legislation and court rules that would direct all 
appeals from the Probate Courts to the Michigan Court of Appeals, rather than the 
bifurcated appellate process that currently splits appeals between the Circuit Courts and 
the Michigan Court of Appeals based on the subject matter.  Specifically, MCL 600.308 
would be amended to clarify that all appeals from the Probate Courts would go to the 
Michigan Court of Appeals, while maintaining that final orders would be appealable as a 
matter of right and interlocutory orders appealable by leave.  MCL 600.861 and MCL 
600.863 would be repealed.  The Court Rules Committee will continue looking at the 
proposed revisions to MCR 5.801 regarding the contents of the “laundry list” of items 
that are considered “final” orders.  Ms. Teahan moved for formal position to amend MCL 
600.308 and repeal and MCL 600.861 and MCL 600.863, with support from the Shaheen 
I. Imami. The motion was approved on a Council vote of 16-0, with no abstentions.  This 
is a PUBLIC POLICY POSITION to be reported to the SBM. 

• Recommended that the Council support legislation and court rules that would modify the 
automatic-stay provisions in MCL 600.867 and MCR 5.802 (and other affected court 
rules) after an appeal is claimed.  The goal is to more closely align the process related to 
stays in probate appeals to those in circuit court appeals.  Specifically, MCL 600.867 
would be amended to provide that an appeal of right would trigger a 21-day automatic 
stay to permit the appellant to then file a motion for stay with the probate court.  The 
process is analogous to that in circuit courts under MCR 2.614.  MCR 5.802(C) would be 
amended to clarify that the automatic-stay provision does not apply to an order that 
removes or appoints a fiduciary (current version omits “appoints” and some practitioners 
have taken this to mean that the portion of an order that appoints a fiduciary after 
removing a prior fiduciary is stayed), while MCR 7.208 and MCR 7.209 would be 
amended to be consistent with the other changes.  Ms. Teahan moved for formal position 
to amend MCL 600.867, MCR 5.802, MCR 7.208, and MCR 7.209, with support from 
Shaheen I. Imami. The motion was approved on a Council vote of 16-0, with no 
abstentions.  This is a PUBLIC POLICY POSITION to be reported to the SBM. 



 

• The Court Rules Committee will present proposed amendments to Parts 1 and 2 of 
Chapter 7 of the Michigan Court Rules to reflect the changes to the appeals and stay 
processes. 

• George F. Bearup reported to CSP that the real estate committee will continue work on 
uncapping legislation (2012 PA 497). 

VII. Standing Committee Reports 

A. Internal Governance 

1. Budget – Shaheen I. Imami 

Shaheen I. Imami and James B. Steward reported that the 2013-2014 budget will be 
presented at October meeting, but very few, if any, changes are expected. 

2. Bylaws – Nancy H. Welber 

Christopher A. Ballard reported on the possibility of allowing non-attorney members to 
the Section.  Thomas F. Sweeney mentioned the possibility of streamlining the Section's mission 
statement. 

3. Awards – Douglas A. Mielock 

Amy N. Morrissey reported on the status of the selection process for the George Cooney 
Society Award and the Michael Irish Award.  Former-Chairperson Michael S. McClory will be 
receiving the Michael Irish Award. 

4. Planning – Amy N. Morrissey 

No report. 

5. Nominating – Harold G. Schuitmaker 

No report. 

6. Annual Meeting – Amy N. Morrissey 

No report. 

B. Education and Advocacy Services for Section Members 

1. Amicus Curiae – David L.J.M. Skidmore 

David L.J.M. Skidmore reported that the committee filed its amicus brief in Ducharme.  
Mr. Skidmore reported that the issue briefed is whether MCL 700.7905 provides the exclusive 
statute of limitation for a beneficiary to proceed against a trustee for a breach. 

Mr. Skidmore also reported that there is another amicus request pending. 



 

2. Probate Institute – Shaheen I. Imami 

Shaheen I. Imami reported that planning for the 2014 Probate Institute is proceeding, but 
there are not yet any firm commitments from speakers. 

3. State Bar and Section Journals – Amy N. Morrissey  

No report. 

4. Citizens Outreach – Constance L. Brigman 

No report. 

5. Electronic Communications – William J. Ard 

No report. 

C. Legislation and Lobbying 

1. Legislation – Christopher A. Ballard 

Christopher A. Ballard reported that SB 465-466 should be introduced this month.  Mr. 
Ballard also discussed the mental health court legislation (HB 4694-4697) introduced in May 
2013 (primarily related to criminal matters).  He also contacted Henry Woloson related to the 
status of the proposed burial arrangement legislation.  Finally, there was some discussion related 
to SB 309 which would require an affidavit of merit for malpractice claim against architects and 
engineers, and whether the same should be pursued for attorneys.  The committee will look at all 
proposals. 

2. Updating Michigan Law – Marguerite Munson Lentz 

Rick Mills reported that the primary projects before the committee are digital assets and 
directed trusts legislation.  James P. Spica described the directed trusts by first suggesting it is a 
misnomer - an attempt to allow a settlor to make a formal election to partition a trusteeship to 
create legal title to property, but not accepting an appointment as a trustee under the trust 
instrument for purposes of fiduciary duty.  The thrust is to divide liability in conjunction with the 
scope of the duties to the particular trustee. 
 

Mark K. Harder reported the status of the domestic asset protection trust (“DAPT”) 
legislation.  Mr. Harder noted that discussions with the commercial side of the general counsel 
arm of the banks varied from those in the trust administration arm of the banks.  Specifically, 
there are some concerns about how it might affect the lending side of the banks' business. 

3. Insurance Committee – Thomas F. Sweeney 

Thomas F. Sweeney reported on SB 31-32 regarding insurable interests.  The legislation 
is through the Senate, but waiting for a hearing in the House insurance committee. 
 



 

James P. Spica asked whether the Council will look at proposed legislation to exempt 
trustees from having to analyze and manage insurance policies under the rubric of the prudent 
investor rule.  Thomas F. Sweeney suggested that it is legislation that the banks want and, 
therefore, they should draft it. 

4. Artificial Reproductive Technology – Nancy H. Welber 

Christopher A. Ballard reported that committee has been reviewing the 2008 UPC 
amendments.  The goal is to have something to review in late-fall or early-winter. 

D. Ethics and Professional Standards  

1. Ethics – J. David Kerr 

No report. 

2. Unauthorized Practice of Law & Multidisciplinary Practice – Robert M. 
Taylor 

No report. 

3. Specialization and Certification – James B. Steward 

James B. Steward spoke to Janet Welch and Lynn Chard regarding the concept of 
specialization and certification.  Specifically, he notes issues related to: the CLE component; 
testing and the drafting of tests; costs; and the reaction by other SBM sections.  He noted that the 
issue is not on the radar of any other section.  He will work on getting information about the 
proposal to other sections to promote discussion on the topic. 

E. Administration of Justice  

1. Court Rules, Procedures and Forms – Michele C. Marquardt 

 No report. 
 

2. Fiduciary Exception to Attorney Client Privilege – George F. Bearup 

No report. 

F. Areas of Practice  

1. Real Estate – George F. Bearup 

No report. 

2. Transfer Tax Committee – Nancy H. Welber 

No report. 



 

3. Charitable and Exempt Organization – Christopher A. Ballard 

No report. 

4. Guardianship, Conservatorship, and End of Life Committee – Rhonda M. 
Clark-Kreuer 

Constance L. Brigman reported on the status of uniform guardianship legislation (she 
referenced a recent Michigan Lawyer's Weekly article). Ms. Brigman noted that proposed 
changes will affect jurisdictional determinations and increase the administrative burden on the 
courts.  She also stated that the emergency provisions also are different from what currently 
exists in EPIC.  Ultimately, the question is whether the burden is worth it given that the proposal 
addresses issues that rarely arise. 

There was also some discussion on the status of legislation that addresses petitioning for 
the appointment of guardian for child prior to turning 18 years-old, which is still sitting in 
committee. 

Mark K. Harder discussed status of the Project Wildcat disputes.  He noted that HCAM 
does not like it either.  Unfortunately, a meeting with Michael Gadola, Sarah Slocum, Carrie 
Sederberg, Rebecca Beckler (the Section’s lobbyist), and Mr. Harder was not seen as very 
productive.  Some questions exist whether there is an interest by the executive branch in reigning 
Brad Geller in and addressing the seriousness of his actions.  There appears to be a denial that 
Project Wildcat is really a "policy" document.  Mr. Harder objected to the intimation that the 
Section participated in the drafting of the revisions to Project Wildcat disseminated by Mr. 
Geller.  There was a discussion regarding options in going forward.  Ms. Brigman has been 
working on a draft of a document from the Section’s perspective and will pass it to Rhonda M. 
Clark-Kreuer. 

G. Liaisons 

1. Alternative Dispute Resolution Section Liaison – Sharri L. Rolland 
Phillips 

No report. 

2. Business Law Section Liaison – John R. Dresser 

No report. 

3. Elder Law Section Liaison – Amy R. Tripp 

Amy R. Tripp reported on the status of HB 4013 on pooled-account trusts.  Apparently, 
the bill was “pulled” by Governor Snyder - apparently CMA Director Havaman thinks that the 
feds will penalize the State if HB 4013 is adopted.  There is an effort to get it back on track by 
working with the Governor Snyder's lobbyist. 

4. Family Law Section Liaison – Patricia M. Ouellette 



 

No report. 

5. ICLE Liaison – Jeanne Murphy 

Jeanne Murphy noted the growth in the ICLE Community. 

6. Law Schools Liaison – William J. Ard 

No report. 

7. Michigan Bankers Association Liaison – Susan Allan 

No report. 

8. Michigan Probate Judges Association Liaison – Hon. Judge David M. 
Murkowski/Hon. Darlene O’Brien 

No report. 

9. Probate Registers Liaison – Rebecca A. Schnelz 

No report. 

10. SCAO Liaisons – Marlaine C. Teahan 

Marlaine C. Teahan reported that the workgroup committee met and will probably tweak 
the petition and order for assignment form based on changes to the calculation of the inventory 
fee.  Ms. Teahan noted changes to the petition and order for complete estate settlement form and 
the petition and order for sale of real estate form.  There is a new ADM related to technical 
corrections to MCR 5.208(F).  There is a hearing set for our other proposed changes in the fall 
and may be moved to the top of the list. 

11. Solutions on Self-Help Task Force Liaison – Rebecca A. Schnelz 

No report. 

12. State Bar Liaison – David R. Brake 

No report. 

13. Taxation Section Liaison – Frederick H. Hoops, III 

No report. 

VIII. Other Business 

Thomas F. Sweeney reported that the Section is looking to moving to an all-electronic 
version of Probate Journal by end of 2014. 



 

IX. Hot Topics 

None. 

X. Adjournment 

Meeting adjourned by Thomas F. Sweeney at 11:59 a.m. 
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Probate and Estate Planning Council
Treasurer’s Report

for 9-21-2013

Income/Expense Report

Attached is the income and expense reports for May, June and July 2013 (unaudited).  The dues
revenue at the end of July 2013 is about $1,585 higher than through July 2012, and our total revenue
is just slightly more than  $2,000 over the total revenue budgeted for this year.  Our entire total
revenue for last year was higher due to additional items included under the “other” income category. 

Our total expense payments at present are about $10,000 more than this time last year.  About $4,300
of this is due to an additional Probate Journal publication expense payment that was made in July
this year, that was made later last year.  We remain on target for the Journal expense payments – we
have slightly under $10,000 of our budget left for the Journal expense, and at present, the cost per
issue is running about $7,750 ($3,750 for ICLE’s work, and just under $4,000 per issue for printing
and mailing costs).  The cost to create the searchable on-line archive data base was also charged to
the journal budget.  Therefore, we are very much on target with the projected revenue as shown in
the budget. However, I do not know if there will be ongoing charges to update the archive.  
 
Another $2,500 of the extra expense paid to date, compared to last year, is one additional lobbying
payment included on this July report.  This expense item remains on budget. 

Also, last year the total support for the Annual Institute at this time came to $11,557 (which was the
total for the year); whereas, this year our total is $13,688.  Which is slightly more than $2,000 over
last year, and $688 over budget.  For this year.  We should consider amending the budget to cover
this additional expense (I doubt that there will be any more bills coming in for the Annual Institute,
but I do not know that for sure.)  I believe that one primary reason for the higher expense this year
was a reduction in sponsor participation.  

Overall, we remain within budget, even with the overage for the Institute, because several other
items are coming in under budget.  But, as some have suggested, we may need to discuss how we
handle the support for the annual institute, including how we budget for it.  

Expense Reimbursement Requests

Please keep in mind that the State Bar prefers that all expenses submitted to the State Bar of
Michigan within 30 days of when the expense was incurred.  As we near the end of the fiscal year,
you will need to get our reimbursement expense vouchers in to me as quickly as reasonably possible
after the September meeting, so we can be sure to have them included in this year’s expense report. 

Also, as previously noted, the Bar has revised the expense reimbursement form to include the new
mileage rate on some of the lines.  This is available on the State Bar website at:



http://www.michbar.org/generalinfo/pdfs/sectexp.pdf      

Again this month, I’ve also attached a blank (non fillable) pdf copy of the expense reimbursement
form at the end of this report which can be printed off directly and filled out manually  

Hearts and Flowers Fund:  

In late August, George Bearup was injured in a bicycling accident resulting in a fractured pelvis.  We
sent a card and flowers (from our Hearts & Flowers fund) wishing him a speedy recovery and to let
him know we are thinking of him.  

Jim Steward
Council Treasurer

http://www.michbar.org/generalinfo/pdfs/sectexp.pdf


FY to Date Budget Year to Date

March April May Actual 2012-13 Variance Percentage

Revenue

Membership Dues 175$                105$             140$           116,410$       $115,000 1,410$            101%

Publishing Agreements -$               $350 (350)$              0%

Other -$               $350 (350)$              0%

Total Receipts $175 $105 $140 116,410$       $115,700 710$               101%

Disbursements

Journal 75$               3,750$        13,964$         $27,500 (13,536)$         51%

Chairperson's Dinner 4,406$           $6,500 (2,094)$           68%

Travel 1,350$             983$             2,571$        13,657$         $18,000 (4,343)$           76%

Lobbying 5,000$             5,000$        22,500$         $30,000 (7,500)$           75%

Meetings 1,015$             1,945$        5,374$           $12,000 (6,626)$           45%

Long-range Planning -$               $1,000 (1,000)$           0%

Publishing Agreements -$               $0 -$                0%

Support for Annual Institute 1,140$          6,504$        13,020$         $13,000 20$                 100%

Amicus Briefs -$               $10,000 (10,000)$         0%

Electronic Communications* 75$                  75$               75$             525$              $1,400 (875)$              38%

Postage 1$                    1$                  $100 (99)$                1%

Telephone 13$                  37$               14$             143$              $250 (107)$              57%

Other** 100$                155$             425$           905$              $1,000 (95)$                90%

Total Disbursements $7,554 $2,465 $20,284 $74,494 $120,750 (46,256)$         62%

Net Increase (Decrease) $41,916 (5,050)$        46,966$          

Additional Information

Fund Balance 242,921$         

*includes e-blast & other electronic communications to members

**includes copying costs; budget for this line increased to $1,000 & now includes $750 for Young Lawyers' Summit

***includes $25,000 allocated to "Amicus Fund" for extra amicus brief expenses in excess of current budget amount

Probate and Estate Planning Section

Treasurer's Report as of May 31, 2013



FY to Date Budget Year to Date

April May June Actual 2012-13 Variance Percentage

Revenue

Membership Dues 105$                140$             70$             116,480$       $115,000 1,480$            101%

Publishing Agreements 500$           500$              $350 150$               143%

Other 620$           620$              $350 270$               177%

Total Receipts $105 $140 $1,190 117,600$       $115,700 1,900$            102%

Disbursements

Journal 75$                  3,750$          13,964$         $27,500 (13,536)$         51%

Chairperson's Dinner 4,406$           $6,500 (2,094)$           68%

Travel 983$                2,571$          2,233$        15,890$         $18,000 (2,110)$           88%

Lobbying 5,000$          22,500$         $30,000 (7,500)$           75%

Meetings 1,945$          5,374$           $12,000 (6,626)$           45%

Long-range Planning -$               $1,000 (1,000)$           0%

Publishing Agreements -$               $0 -$                0%

Support for Annual Institute 1,140$             6,504$          669$           13,688$         $13,000 688$               105%

Amicus Briefs -$               $10,000 (10,000)$         0%

Electronic Communications* 75$                  75$               75$             600$              $1,400 (800)$              43%

Postage 1$                  $100 (99)$                1%

Telephone 37$                  14$               143$              $250 (107)$              57%

Other** 155$                425$             905$              $1,000 (95)$                90%

Total Disbursements $2,465 $20,284 $2,977 $77,471 $120,750 (43,279)$         64%

Net Increase (Decrease) $40,129 (5,050)$        45,179$          

Additional Information

Fund Balance 241,134$         

*includes e-blast & other electronic communications to members

**includes copying costs; budget for this line increased to $1,000 & now includes $750 for Young Lawyers' Summit

***includes $25,000 allocated to "Amicus Fund" for extra amicus brief expenses in excess of current budget amount

Probate and Estate Planning Section

Treasurer's Report as of June 30, 2013



FY to Date Budget Year to Date

May June July Actual 2012-13 Variance Percentage

Revenue

Membership Dues 140$                70$               105$           116,585$       $115,000 1,585$            101%

Publishing Agreements 500$             500$              $350 150$               143%

Other 620$             620$              $350 270$               177%

Total Receipts $140 $1,190 $105 117,705$       $115,700 2,005$            102%

Disbursements

Journal 3,750$             3,998$        17,962$         $27,500 (9,538)$           65%

Chairperson's Dinner 4,406$           $6,500 (2,094)$           68%

Travel 2,571$             2,233$          15,890$         $18,000 (2,110)$           88%

Lobbying 5,000$             5,000$        27,500$         $30,000 (2,500)$           92%

Meetings 1,945$             5,374$           $12,000 (6,626)$           45%

Long-range Planning -$               $1,000 (1,000)$           0%

Publishing Agreements -$               $0 -$                0%

Support for Annual Institute 6,504$             669$             13,688$         $13,000 688$               105%

Amicus Briefs -$               $10,000 (10,000)$         0%

Electronic Communications* 75$                  75$               75$             675$              $1,400 (725)$              48%

Postage 1$                  $100 (99)$                1%

Telephone 14$                  143$              $250 (107)$              57%

Other** 425$                905$              $1,000 (95)$                90%

Total Disbursements $20,284 $2,977 $9,073 $86,544 $120,750 (34,206)$         72%

Net Increase (Decrease) $31,161 (5,050)$        36,211$          

Additional Information

Fund Balance 232,166$         

*includes e-blast & other electronic communications to members

**includes copying costs; budget for this line increased to $1,000 & now includes $750 for Young Lawyers' Summit

***includes $25,000 allocated to "Amicus Fund" for extra amicus brief expenses in excess of current budget amount

Probate and Estate Planning Section

Treasurer's Report as of July 31, 2013
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          PROBATE AND ESTATE PLANNING SECTION  10/1/2013 TO 9/30/2015 BIENNIAL PLAN OF WORK

STATUTORY/ LEGISLATIVE 
INITIATIVES

COURT RULES, 
PROCEDURES AND 

FORMS

COUNCIL ORGANIZATION AND 
INTERNAL PROCEDURES

PROFESSIONAL 
RESPONSIBILITY

EDUCATION AND SERVICE TO THE 
PUBLIC

AP Guardian hear < age 18    SB177

AP
Amend. to 211.27(a((7)(s)

P1 Asset Protection P1 Pr. Appeals-Ct. Rules P1 Bylaw and Mission Update P1 Communications to Members

P1 Probate App. Legislation P1 listserve Etiquette P1 Response to Project Wildcat

P1 Insurable Interest SB 31 and 32 P1 Transition to digital journal by 12/14

P1 Digital Assets SB 293 P1 Opportunities with ICLE
P1 Def: trans of ownership HB 4440

P1 Guardian DNR HB 4382 and 4384

P2 EPIC/ MTC Updates P2 Guardianship Hearings  P2 Specialization P2 Social Media and Websites

P2 Tenancy by Entireties Trusts

P2 ILIT Trustee Liability Protection

P2 ADR Revision

P2 Property tax on trust property

P2 Principal Residence Exemption

TBD Possible Mental Hlth Code Update TBD Inventory Lawyer

TBD Directed Investment Trusts

TBD Possible Neglect legislation

TBD Possible Directed Inv Acct Legis.

TBD Possible Accrued Rights Legis.

TBD Uncapping re LLCs  HB 4347

  AP = Action Pending and little work required

  P1 = Priority items in year 1
   P2 = Secondary Priority
  TBD = Priority to be determined in future

9330189
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PROBATE & ESTATE PLANNING SECTION 

  
 

 
 

 
 
 

PROBATE & ESTATE PLANNING SECTION 
Respectfully submits the following position on: 

 
* 

Ducharme v. Ducharme, COA #314736 
 
 

* 
 

The Probate & Estate Planning Section is not the State Bar of Michigan 
itself, but rather a Section which members of the State Bar choose 
voluntarily to join, based on common professional interest. 
 
The position expressed is that of the Probate & Estate Planning Section 
only and is not the position of the State Bar of Michigan. 
 
To date, the State Bar does not have a position on this matter.   
 
The total membership of the Probate & Estate Planning Section is 4,128. 
 
The position was adopted after an electronic discussion and vote. The 
number of members in the decision-making body is 23.  The number 
who voted in favor to this position was 21. The number who voted 
opposed to this position was 0. 
 

 
 
 

 



                            
 
 
 
 
 

Page 1 of 1 

PROBATE & ESTATE PLANNING SECTION 
 
 

Report on Public Policy Position 
 
 
Name of section:  
Probate & Estate Planning Section  
 
Contact person:  
Shaheen I. Imami 
  
E-Mail: 
sii@probateprince.com 
 
Regarding: 
Ducharme v. Ducharme, COA #314736 
 
Date position was adopted: 
July 2, 2013 
 
Process used to take the ideological position: 
Position adopted after an electronic discussion and vote. 
 
Number of members in the decision-making body: 
23 
 
Number who voted in favor and opposed to the position: 
21 Voted for position 
0 Voted against position 
0 Abstained from vote 
2 Did not vote 
 
Position:  
The Probate & Estate Planning Section voted to file an amicus brief in Ducharme v Ducharme, COA #314736 
(Eaton County Probate Court, File No. 12-49110-CZ).  The due date for the amicus brief is July 16, 2013. 
 
Explanation of the position, including any recommended amendments: 
To support the position that Section 7905(1) of the MTC (MCL 700.7905(1)) sets forth the exclusive limitations 
period for a beneficiary’s claims against the trustee arising from a violation of the trustee’s duties to the beneficiary, 
provided that the conditions of Section 7905(1) are satisfied. 
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PROBATE & ESTATE PLANNING SECTION 

  
 

 
 

 
 
 

PROBATE & ESTATE PLANNING SECTION 
Respectfully submits the following position on: 

 
* 

 
MCR 5.108(B), 5.125(B)(2), 5.125(C)(6), 5.125(C)(19), 
5.125(C)(22), 5.125(C)(24), 5.125(C)(27), 5.208(C)(1), 
5.208(F)(2), 5.403(A) 

 
* 
 

The Probate & Estate Planning Section is not the State Bar of Michigan 
itself, but rather a Section which members of the State Bar choose 
voluntarily to join, based on common professional interest. 
 
The position expressed is that of the Probate & Estate Planning Section 
only and is not the position of the State Bar of Michigan. 
 
To date, the State Bar does not have a position on this matter.   
 
The total membership of the Probate & Estate Planning Section is 4,128. 
 
The position was adopted after discussion and vote at a scheduled 
meeting. The number of members in the decision-making body is 23.  
The number who voted in favor to this position was 21. The number who 
voted opposed to this position was 0. 
 

 
 
 

 



                            
 
 
 
 
 

 

PROBATE & ESTATE PLANNING SECTION 
 
 

Report on Public Policy Position 
 
 
Name of Section:  
Probate & Estate Planning Section 
 
Contact person:  
Shaheen I. Imami 
  
E-Mail: 
sii@probateprince.com 
 
Regarding: 
MCR 5.108(B), 5.125(B)(2), 5.125(C)(6), 5.125(C)(19), 5.125(C)(22), 5.125(C)(24), 5.125(C)(27), 5.208(C)(1), 
5.208(F)(2), 5.403(A) 
 
Date position was adopted: 
June 8, 2013 
 
Process used to take the ideological position: 
Position adopted after discussion and vote at a scheduled meeting. 
 
Number of members in the decision-making body: 
23 
 
Number who voted in favor and opposed to the position: 
21 Voted for position 
0 Voted against position 
0 Abstained from vote 
2 Did not vote 
 
Position:  
The Probate & Estate Planning Section wishes to pursue specific amendments to MCR 5.108(B), 5.125(B)(2), 
5.125(C)(6), 5.125(C)(19), 5.125(C)(22), 5.125(C)(24), 5.125(C)(27), 5.208(C)(1), 5.208(F)(2), 5.403(A) in order to 
clarify interested persons in proceedings under the Estates and Protected Individuals Code and the Michigan Trust 
Code, and to reflect changes in the law by MCL 700.5202a, MCL 700.5301a, and MCL 700.5433. 
 

mailto:sii@probateprince.com


Rule 5.108 Time of Service 
 

(A)   Personal. Personal service of a petition or motion must be made at least 7 

days before the date set for hearing, or an adjourned date, unless a different 

period is provided or permitted by court rule. This subrule applies regardless 

of conflicting statutory provisions.  

(B)    Mail.  

(1) Petition or Motion. Service by mail of a petition or motion 

must be made at least 14 days before the date set for hearing, or an 

adjourned date.  

(2) Application by a Guardian or Conservator Appointed in 

Another State.  

(a) A court may appoint a temporary guardian or conservator 

without a hearing pursuant to MCL 700.5202a, MCL 700.5301a, or 

MCL 700.5433.  

(b) If a court appoints a temporary guardian or conservator 

pursuant to MCL 700.5202a, MCL 700.5301a or MCL 700.5433, the 

temporary guardian or conservator must, not later than 14 days after 

the appointment, serve notice of the appointment by mail to all 

interested persons.  

(C)  Exception: Foreign Consul. This rule does not affect the 

manner and time for service on foreign consul provided by law.  

(D)  Computation of Time. MCR 1.108 governs computation of 

time in probate proceedings.  

(E)  Responses. A written response or objection may be served at 

any time before the hearing or at a time set by the court. 

  



Rule 5.125 Interested Persons Defined 

(A)  [Unchanged] 

 

(B) Special Conditions for Interested Persons. 

(1)  [Unchanged] 

(2) Devisee. Only a devisee whose devise remains unsatisfied, or a trust beneficiary whose 

beneficial interest remains unsatisfied, need be notified of specific proceedings under subrule 

(C). 

(3 – 5) [Unchanged] 

 

(C) Specific Proceedings. 

(1-5) [Unchanged] 

(6) The persons interested in a proceeding for examination or approval of an account of a 

fiduciary are: 

(a) for a testate estate, the devisees under the will (and if one of the devisees is a 

trustee or a trust, and the persons referred to in MCR 5.125(B)(3)), 

(b) for an intestate estate, the heirs, 

(c)  for a conservatorship, the protected individual (if he or she is 14 years of age or 

older and can be located),  the presumptive heirs of the protected individual, and the guardian ad 

litem, if any, 

(d) for a final conservatorship or guardianship account following the death of the 

protected person, the personal representative, if one has been appointed, 

(e) for a guardianship, the ward (if he or she is 14 years of age or older and can be 

located), the presumptive heirs of the ward, and the guardian ad litem, if any, 

(f) for a revocable trust, the settlor (and if the petitioner has a reasonable basis to 

believe the settlor is an incapacitated individual, those persons who are entitled to be reasonably 

informed, as referred to in MCL 700.7603(2)), the current trustee, and any other person named in 

the terms of the trust to receive either an account or a notice of such a proceeding, including a 

trust protector, 



(g) for an irrevocable trust, the current trustee, the qualified trust beneficiaries, as 

defined in MCL 700.7103(g), and any other person named in the terms of the trust to receive 

either an account or a notice of such a proceeding, including a trust protector, 

(h)  in all matters described in this subsection (6), claimants, and 

(i) in all matters described in this subsection (6), any person whose interests would 

be adversely affected by the relief requested, including an insurer or surety who might be subject 

to financial obligations as the result of the approval of the account, or a claimant. 

 

(a) devisees of a testate estate, and if one of the devisees is a trustee or a  

trust, the persons referred to in MCR 5.125(B)(3), 

(b) heirs of an intestate estate, 

(c) protected person and presumptive heirs of the protected person in a  

conservatorship, 

(d) ward and presumptive heirs of the ward in a guardianship, 

(e) claimants, 

(f) settler of a revocable trust, 

(g) if the petitioner has a reasonable basis to believe the settlor is an  

incapacitated individual, those persons who are entitled to be reasonably  

informed, as referred to in MCL 700.7603(2), 

(h) current trustee, 

(i) qualified trust beneficiaries described in MCL 700.7103(g)(i), for a trust  

accounting, and 

(j) other persons whose interests would be adversely affected by the relief  

requested, including insurers and sureties who might be subject to financial  

obligations as the result of the approval of the account. 

********* 

(7)-(18)[Unchanged.] 

 
(19)  The persons interested in an application for appointment of a guardian of a minor by a 

guardian appointed in another state and in a petition for appointment of a guardian for of 

a minor are  



 
(a)  the minor, if 14 years of age or older;  

 
(b)  if known by the petitioner or applicant, each person who had the principal care 

and custody of the minor during the 63 days preceding the filing of the petition or 

application;  

 
(c)  the parents of the minor or, if neither of them is living, any grandparents and the 

adult presumptive heirs of the minor[;]  

 
(d)  the nominated guardian[,] and 
 
(e) if known by the petitioner or applicant, a guardian or conservator appointed by a 

court in another state to make decisions regarding the person of a minor. 

(20)-(21)[Unchanged.] 

 

(22)  The persons interested in an application for appointment of a guardian of an incapacitated 

individual by a guardian appointed in another state or in a petition for appointment of a 

guardian of an alleged incapacitated individual are:  

 

(a) the alleged incapacitated individual or the incapacitated individual,  

(b) if known, a person named as attorney in fact under a durable power of attorney,  

(c) the alleged incapacitated individual's spouse or the incapacitated individual’s 

spouse,  

(d) the alleged incapacitated individual's adult children and the individual's parents or 

the incapacitated individual’s adult children and parents,  

(e) if no spouse, child, or parent is living, the presumptive heirs of the individual,  

(f)  the person who has the care and custody of the alleged incapacitated individual or 

of the incapacitated individual, and  

(g)  the nominated guardian[,] and 

(h) if known by the petitioner or applicant, a guardian or conservator appointed by a 

court in another state to have care and control of the incapacitated individual. 

(23)[Unchanged.] 



(24)  The persons interested in an application for appointment of a conservator for a protected 

individual by a conservator appointed in another state or for the petition for the 

appointment of a conservator or for a protective order are:  

(a) the individual to be protected if 14 years of age or older,  

(b) the presumptive heirs of the individual to be protected, 

(c) if known, a person named as attorney in fact under a durable power of attorney,  

(d) the nominated conservator, and  

(e) a governmental agency paying benefits to the individual to be protected or before 

which an application for benefits is pending [,] and 

(f) if known by the petitioner or applicant, a guardian or conservator appointed by a 

court in another state to manage the protected individual’s finances. 

(25)-(26)[Unchanged] 

(27) The persons interested in receiving a copy of an inventory or account of a  

conservator or of a guardian are: 

(a) the protected individual or ward, if he or she is 14 years of age or older  

and can be located,  

(b) the presumptive heirs of the protected individual or ward, 

(c) the claimants, and 

(d) the guardian ad litem, and 

(e) the personal representative, if any. 

(28-33) [Unchanged] 

 

MCR 5.125 (D-E)  [Unchanged] 

 

Rule 5.208 Notice to Creditors, Presentment of Claims 

(A – B) [Unchanged] 

 

(C) Publication of Notice to Creditors and Known Creditors by Trustee. A notice that  

must be published under MCL 700.7608 must include:  

(1) The name, and, if known, last known address, date of death, and date of  

birth of the trust’s deceased settlor; 



(2 – 5) [Unchanged] 

(D – E) [Unchanged] 

 

(F)  A claim is considered presented 

(1) [Unchanged] 

(2) in all other cases, when received by the personal representative, or trustee  

or the attorney for the personal representative or trustee or in the case of an  

estate when filed with the court. 

For purposes of this subrule (F), personal representative includes a proposed  

personal representative. 

 
Rule 5.403 Proceedings on Temporary Guardianship 

 
(A) Limitation. The court may appoint a temporary guardian only in the course of a 

proceeding for permanent guardianship or pursuant to an application to appoint a 

guardian serving in another state to serve as guardian in this state. 

 
(B)-(D)[Unchanged.] 
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