
 
 

MINUTES OF THE  
COUNCIL OF THE PROBATE AND ESTATE PLANNING SECTION 

SEPTEMBER 19, 2009 
 

 
I. Call to Order – The meeting was called to order at 10:50 am by Nancy Little who as the 

immediate past Chairperson, with the consent of all present, acted as chair in absence of 
the Chairperson, following a one and half hour meeting of the committee on special 
projects and a twenty minute annual meeting in which the new officers were elected. 

 
II. Council Members 
 

A. Excused Absences 
   
  Robin D. Ferriby 
  Harold G. Schuitmaker, Chairperson 
  James B. Steward 
  Robert P. Tiplady, II  
   

B. Council Members Present 
   
  Nancy L. Little, Ex-Officio 
  Douglas G. Chalgian, Chairperson-Elect 
  George W. Gregory, Vice-Chairperson 
  Mark Harder, Secretary 
  Marilyn Lankfer, Treasurer 
  Susan M. Allan 
  Josh Ard 
  Ellen Sugrue Hyman 
  Shaheen I. Imami 
  J. David Kerr  

Hon. David K. Murkowski 
  Amy Morrissey 
  Patricia M. Ouellette 
  Rebecca A. Schnelz 
  Richard J. Siriani 
  James B. Steward 
  Thomas F. Sweeney 
  Robert M. Taylor 
  Marlaine C. Teahan 
  Robert P. Tiplady, II  



 
 
 C. Ex-Officios Present 
   
  Nancy L. Little  
  Michael J. McClory 
  Douglas A. Mielock   
 
III. Others Present 

 
Hon. Darlene A. O’Brien 
Jeanne Murphy 

 Constance Brigman 
 Derek Walters 
 Tess Sullivan 
 Daniel P. Marsh 
 Kathy Goetsch 
 Mary Schrauben 
 Rhonda Clark – Kreurer 
 Melisa Mysliwiec 
 Christopher Ballard 
 Dan Cogan 

Lorraine F. New 
 
IV. Minutes of the Council Meeting of June 6, 2009 were approved upon a motion duly made 

and seconded.  Tess Sullivan commented that she thought the draft minutes should be 
posted on the web site and made other suggestions for improving communications. 

 
V. Treasurer's Report – Mark K. Harder – submitted his last written report (Attachment 1) 

which was accepted upon a motion duly made and seconded and approved by all present. 
Mark Harder commented on the Michigan Trust Code. 

 
VI. Chairperson's Report B Nancy L. Little 

 
Nancy L. Little thanked everyone for making the year a good one.  She observed that 
there are a lot of bright people who attend Council meetings and she learned something at 
every meeting she attended.    

 
VII. Report of Committee on Special Projects B Amy M. Morrissey/Richard J. Siriani 

 
 The Committee on Special Projects reported on four separate subject matters. 
 

A. The Court Rules as reported by the Rules  Committee and modified by the 
Committee on Special Projects were upon a motion duly made and seconded 
recommended as amended during the meeting of the Committee on Special Projects.  The 



general feeling is that the bifurcated route (Circuit Court and the Michigan Court of 
Appeals) of appeals is an issue.  The Probate Judges Association may have input on that 
special issue as it is touched on in the proposed Rules.  Because of special concerns about 
time limits, those present consented to the officers making further amendments as 
recommended by Marlaine Teahan, Chair of the Rules Committee. (See Attachment 2.) 

 
VII. Standing Committee Reports 
 

A. Internal Governance 
 

1. Budget B George W. Gregory – no report 
2. Bylaws B Marilyn A. Lankfer – no report 
3. Michael Irish Award B Brian V. Howe – no report 
4. Long-Range Planning B Douglas G. Chalgian /  
  Lauren M. Underwood – no report 
5. Nominations B Michael McClory on behalf of the Nominating Committee 

nominated Hon. Darlene Hon. Darlene A. O’Brien to fill the term of Hon. 
Kathryn A. George who resigned.  Nominations were solicited from the 
floor.  There were none.   

  6. Relations with the State Bar – no report. 
7. Annual Meeting B no report. 

 
B. Education & Advocacy Services for Section Members 

 
1. Amicus Curiae B Ellen Sugrue Hyman circulated a written policy for the 

Amicus Curiae committee.  (See Attachment 3.)  A discussion followed.  
Upon a motion duly made and seconded and with the approval of all 
present, the committee’s proposed policy was accepted.   Tess Sullivan 
suggested that the policy should be posted on the Section website and there 
was total agreement that it should be.   
 

2. Continuing Education & Annual Probate Institute B George Gregory 
reported that  he has been working with ICLE and there is a tentative 
schedule.   

 
3. Section Journal B Nancy L. Little reported the Journal is becoming more 

green and a printed version of the next issue will only go to attorneys 
admitted to the State Bar of Michigan before 1995, the others will receive 
their copies by e-mail.  She is looking into restricting access to those 
persons who pay dues to the Section.  Lorraine New commented that the 
Taxation Section did this, but they have a coordinator who has to get 
passwords for members who forget them and the like.  George Gregory 
reported that the Taxation Section gets 5% of its budget from Lexis-Nexus 
because of the Michigan Tax Lawyer.  Nancy Little stated she would look 



into that.  Nancy Little reported that the focus on the final issue of the year 
will be on the new Michigan Trust Code.   

 
4. State Bar Journal B Amy M. Morrissey – no report 
5. Pamphlets B Ellen Sugrue Hyman – no report 

  6. Electronic Communication B Josh Ard – no report   
 
C. Legislation and Lobbying 
 

1. Legislation B no report. 
 
2. Power of Attorney Act – Power of Attorney Act - Daniel P. Marsh in 

addition to submitting a written report (see Attachment 4) orally reported 
on HB 5196, a reintroduction of last years bill HB 4180.  He stated that 
both are in part modeled after the Uniform Power of Attorney Act. HB 
5196 is part of a legislative package identified as legislation to stop Elder 
Abuse. Many other groups (Probate Judges, Elder Law, Bankers 
Association) opposed HB 4180 for various reasons and it is likely those 
same criticisms will be made against HB 5196 since it is the same bill. The 
Council opposed the proposed statutory form in HB 4180 (2007). HB 
5196 has the same form. He stated he was looking for guidance on what 
the task of the committee should be at this point.  Dan Cogan suggested 
that because the UPOAA keeps coming up in the legislature, they should 
start with the UPOAA as a framework, discuss the provisions and bring the 
committees proposed solutions with a complete disclosure similar to how 
the Michigan Trust Code Committee did.  A suggestion was made to reach 
out to the financial institutions group on this issue. An extended discussion 
followed which Nancy Little summarized as follows: 

 
 a. Daniel P. Marsh should coordinate with our lobbyist about the 

pending bills. 
 b. The Committee should look at the uniform act, compare to existing 

Michigan law, identify hot spots and make suggestions. 
 c. Like other Committees of the Council, it should first address such 

matters with the Committee on Special Projects. 
 d. Daniel P. Marsh should check with the incoming chair, Harold 

Schuitmaker, about this course of action.  
   

3. Michigan Trust Code B Mark K. Harder – no report 
  

D. Ethics, Professionalism and Standards 
 

1. Ethics B J. David Kerr – no report 
 
2. Unauthorized Practice & Multidisciplinary Practice B no report  



 
3. Specialization and Certification B no report  
 
4. Practice Management B Patricia Ouellette – no report 

 
E. Administration of Justice 

 
1. Contested and Uncontested Probate Proceedings B Shaheen I. Imami / 

Douglas G. Chalgian.  A discussion of the division of labor with the Rules 
Committee took place.  The consensus was that the Rules Committee is 
reactive.  Based on earlier discussions in the meeting, it appears that this 
Committee should look at the issues involving jury trials in the Probate 
Court and the proper course of appeals from the Probate Court. 

 
2. Uniformity of Practice B  no report.   
 

F. Practice Issues, Related Areas & Liaisons 
 

1. Charitable Giving/Exempt Organizations B Robin D. Ferriby – no report 
2. Transfer Tax B Thomas F. Sweeney reported that that morning’s issue of 

the Wall Street Journal had an article about a possible tax bill and that the 
future of the Estate Tax is cloudy. 

3. Guardianships and Conservatorships B Constance Brigman – no report 
4. Business Law/Liaison to Business Section B John R. Dresser – no report 
5. Elder Law/Liaison to Elder Law Section B  Amy R. Tripp – no report 
6. Family Law/Family Law Section Liaison B Patricia M. Ouellette – no 

report 
7. Real Property Law/Real Property Section Liaison – Daniel P. Marsh – no 

report 
8. State Bar Section to Section Action Team Liaison – no report  
9. Tax and Taxation Section Liaison – Lorraine F. New reported on various 

activities and that the Taxation Section is both getting involved in the 
legislative process and is considering hiring a lobbyist. 

10. State Bar Liaison B Richard J. Siriani – the client protection fund is looking 
at the area of the unauthorized practice of law. 

11. Court Rules and Forms Committee Liaison B Marlaine C. Teahan – no 
report, but see the Committee on Special Projects about what a 

12. Trust Institutions and Liaison with Michigan Bankers Association B 
Susan Allan, Chair – reported that the MBA is looking at the total repeal of 
the Michigan Inheritance Tax.  At this time there are still deferred Michigan 
Inheritance Taxes which are a problem for fiduciaries and others.  The 
MBA is also looking at powers of attorney with a couple of alternatives 
one of which is a list of financial powers.  There are concerns about the 
acceptance of powers of attorney.  The MBA wants something workable 
for both large and small banks. 



13. Michigan Probate Judges Association Liaison B Hon. Phillip Harter / Hon. 
David K. Murkowski/ Hon Darlene A. O’Brien – no report 

 14. Law School Liaison – Josh Ard – no report 
 
X. Other Business – J. David Kerr likes the idea of being able to preserve tenancy by the 

entireties in trusts.  Nancy Little referred the matter to the Legislation Committee.    
 
XI. Hot Topics - none 
 
XII. Adjournment – With the consent of all present the meeting adjourned at 12:25 pm. 

 
 
       Respectfully Submitted 
 
 
       George W. Gregory, Secretary 
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Attachment 1 –Treasurer’s Report 
 



June 2009 July 2009 August 2009 Year to Date 2009
Actual Actual Actual Actual Budget Variance

Revenue
Membership Dues 35$                123,935$       120,000$       3,935$           
Publishing Agreements 2,500$           2,500$           
Other 365$              365$              

Total Receipts -$               35$                -$               126,800$       120,000$       6,800$           

Disbursements
Journal 4,004$           19,966$         45,000$         (25,034)$        
Chairperson's Dinner -$               6,000$           (6,000)$          
Speakers Dinner -$               -$               -$               
Travel 2,426$           8,048$           13,500$         (5,452)$          
Lobbying 2,000$           2,000$           2,000$           24,000$         24,000$         -$               
Meetings 896$              7,892$           9,000$           (1,108)$          
Printing -$               2,400$           (2,400)$          
Strategic Planning -$               -$               -$               
Publishing Agreements 2,250$           -$               2,250$           
Support for Annual Institute 750$              1,710$           5,000$           (3,290)$          
Amicus Briefs -$               5,000$           (5,000)$          
Listserv 70$                70$                70$                770$              850$              (80)$               
Postage 1$                  1$                  4$                  900$              (896)$             
Telephone 211$              77$                47$                349$              500$              (151)$             
Copying 50$                -$               50$                
Other 357$              1,000$           (643)$             

Total Disbursements 4,709$           3,795$           6,121$           65,395$         113,150$       (47,755)$        

Increase (4,709)$          (3,760)$          (6,121)$          61,405$         6,850$           54,555$         

123,706$       

Probate and Estate Planning Section
Treasurer's Report as of August 31, 2009

Additional Information

Fund Balance 



Attachment 2 – Forms and Rules  



















































Attachment 3 – Amicus Curiae Policy 
 



 

 
 
 

 
 

Probate and Estate Planning Section of the State Bar of Michigan 
Policy Regarding Consideration of Amicus Curiae Matters 

 
The Amicus Curiae Committee (“Amicus Committee”) of the Probate and Estate Planning 
Section of the State Bar of Michigan (the “Section”) reviews and considers requests to the 
Section to file an amicus curiae brief, makes recommendations to the Section’s Council whether 
to file an amicus curiae brief, identifies legal counsel to prepare an amicus curiae brief, and 
oversees the work of legal counsel doing so.  
 
It is the policy of the Section that amicus curiae briefs shall only be filed by the Section in cases 
pending in the Michigan Court of Appeals or the Michigan Supreme Court and which involve 
issues of significance in the areas of estate planning, trusts, probate, nonprobate estate 
settlement, guardianships, and conservatorships, or which involve Cases related to the practice of 
law in these areas.  The Section does not file amicus curiae briefs in cases pending in a probate 
or circuit court and ordinarily does not file amicus curiae briefs in cases pending in federal court 
unless dealing directly with issues of Michigan law in the above mentioned areas. 
 
The Amicus Committee reviews and considers requests for an amicus curiae brief (1) upon 
receipt of an Application for Consideration from a party to the litigation, (2) in response to an 
invitation to file an amicus curiae brief that is received by the Section from the court before 
which a case involving an issue of significance to the Section is pending, (3) upon the request of 
a Council member at the discretion of the Chair of the Committee or (4) by the Committee at its 
own discretion.   
 
In determining whether to file an amicus curiae brief the Amicus Committee and the Section’s 
Council will consider all factors they consider relevant, including the anticipated impact of the 
lower court and appellate court(s) opinions on the Section’s attorneys and their clients, whether 
the lower court erred, the perceived likelihood a court to which leave to appeal has been sought 
will accept the case, whether the lower court’s opinion is a published opinion, whether the case 
involves facts that are likely to recur, whether a higher court is likely to grant leave to appeal in a 
particular case, and the financial resources of the Section.  Examples of cases in which the 
Section favors filing an amicus curiae brief are (a) cases involving facts or principles with 
widespread applicability, (b) cases that affect the practice of law by members of the Section, and 
(c) cases in which the Michigan court of appeals has erred in a published opinion.   
 
In determining whether to file an amicus curiae brief, the Amicus Committee will contact the 
legal counsel for the parties in the particular case to determine the facts and legal principles 
involved, obtain and review all relevant pleadings, independently review the applicable law, and 
evaluate possible positions the Section might wish to take in the matter. After completing its 
review, the Amicus Committee will submit a written report and recommendation to the Section’s 
Council regarding whether an amicus curiae brief should be filed by the Section and what 
position(s) the Section should take on the issues presented.  In general, the Section will take 
positions and advocate for what the Section believes the law is or should be and will not 
advocate or favor a result for any particular party to the litigation. 
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When time permits, the Amicus Committee will submit its written report and recommendations 
before the Council’s next regularly scheduled meeting following receipt of the request by the 
Amicus Committee.  When time permits, a decision regarding whether to file an amicus curiae 
brief will be made by the Council at the meeting at which the Amicus Committee’s 
recommendation is presented.   
 
At meetings of the Section’s Council, or at meetings of the Section’s Committee on Special 
Projects (“CSP”) when a request for an amicus curiae brief has been referred by the Council to 
the CSP, the Amicus Committee will present the facts of the case, discuss the legal principles 
and issues involved, and offer the Committee’s recommendation.   
 
Attorneys for the parties in the case will be permitted to offer written submissions to the Council 
and CSP and to answer specific questions from members of the Council or CSP, but oral 
presentations by attorneys for the parties will not be permitted at CSP or Council meetings unless 
requested by a vote of the Council members.  Attorneys representing parties in the proceeding 
(including attorneys affiliated with law firms representing the parties) shall identify themselves 
at the commencement of the Amicus Committee’s presentation of the matter and shall excuse 
themselves and shall not be present during the Council’s or CSP’s discussions nor during the 
CSP’s and/or Council’s vote whether to accept the Amicus Committee’s recommendation.   
 
All votes by the Council to accept the Amicus Committee’s report and recommendation, to file 
an amicus curiae brief, and to determine the position(s) to be taken in the brief shall be by show 
of hands and the votes for, against, and in abstention shall be recorded in the minutes by the 
Secretary of the Section or the acting secretary of the meeting of the Council if the Secretary of 
the Section is not present.   
 
Notwithstanding any discussion or vote by CSP or otherwise, the Section’s Council retains final 
authority to determine whether the Section will file an amicus curiae brief and the position(s) 
that the Section will take.  Where possible the Section will seek opportunities to file joint amicus 
curiae briefs and share in the cost of their preparation with other sections of the State Bar of 
Michigan or other interested organizations.  The Section will pay the costs of preparing and 
filing amicus curiae briefs from Section funds, and shall not accept contributions to defray the 
costs from any party to the proceeding. 
 
In connection with any case in which the Section’s Council votes to file an amicus curiae brief, 
the Council ordinarily shall authorize the Amicus Committee to retain legal counsel, and shall 
authorize a sum, ordinarily not to exceed $5,000 per case, to be paid to legal counsel, to file a 
brief on behalf of the Section setting forth the Section’s position(s) in the case. 
 
This policy is subject to change by vote of the Section’s Council. 
 
Adopted 9/19/09 
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Amicus Curiae Committee 
Probate and Estate Planning Section of the State Bar of Michigan 

 
Application for Consideration 

 
If you believe that you have a case that warrants involvement of the Probate and Estate Planning 
Section of the State Bar of Michigan (“Section”), based upon the Section’s Policy Regarding 
Consideration of Amicus Curiae Matters, please complete this form and submit it to the Chair of 
the Amicus Curiae Committee, along with all relevant pleadings of the parties involved in the 
case, and all court orders and opinions rendered.    

Date________________ 

Name___________________________________________ P Number___________________ 

Firm Name___________________________________________________________________ 

Address______________________________________________________________________ 

City__________________________ State______ Zip Code____________ 

Phone Number__________________________ Fax Number__________________________ 

E-mail address________________________________________________________________ 

Attach Additional Sheets as Required 

Name of Case_________________________________________________________________ 

Parties Involved_______________________________________________________________ 

______________________________________________________________________________ 

Current Status_________________________________________________________________ 

Deadlines_____________________________________________________________________ 

Issue(s) Presented______________________________________________________________ 

______________________________________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 
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Michigan Statute(s) or Court Rule(s) at Issue__________________________________________ 

______________________________________________________________________________ 

Common Law Issues/Cases at Issue_________________________________________________ 

______________________________________________________________________________ 

Why do you believe that this case requires the involvement of the Probate and Estate Planning 

Section?_______________________________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________ 

______________________________________________________________________________ 

Do you believe that a decision in this case will substantially impact this Section’s attorneys and 

their clients?  If so, how?_________________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________ 

______________________________________________________________________________ 



Attachment 4 – Power of Attorney Committee 
 
 










