
MEETING OF THE COUNCIL OF THE 
PROBATE AND ESTATE PLANNING SECTION 

OF  
THE STATE BAR OF MICHIGAN 

 
October 27, 2012 

Haworth Inn & Conference Center 
Holland, Michigan 

 
Minutes 

I. Call to Order 

The Chair of the Section, Mark K. Harder, called the meeting to order at 10:25 a.m. 

II. Attendance 

A. The following officers and members of the Council were in attendance: 

Harder, Mark K. – Chair 
Imami, Shaheen I. – Secretary  
Morrissey, Amy N. – Vice-Chair 
Steward, James B. – Treasurer  
Sweeney, Thomas F. – Chair-Elect 
Ard, W. Josh 
Ballard, Christopher A. 
Bearup, George F. 
Brigman, Constance L. 
Clark-Kreuer, Rhonda M. 
Kerr, J. David 

Lucas, David P. 
Lentz, Marguerite M. 
Murkowski, Hon. David M. 
Ouellette, Patricia M. 
Schnelz, Rebecca A. 
Skidmore, David L. 
Spica, James P. 
Taylor, Robert M. 
Teahan, Marlaine C. 
Welber, Nancy H. 

 
A total of 21 council members and officers were present representing a quorum. 

B. The following officers and members of the Council were absent with excuse: 

Sue Allen 
Hon. Darlene O’Brien 

C. The following officers and members were absent without excuse: 

None. 

D. The following ex-officio members of the Council were in attendance: 

Brower Jr., Robert D. 
Gregory, George W. 
Joslyn, Robert B. 
Little, Nancy L. 

Martin, John H. 
Schuitmaker, Harold G. 
Scott, John A. 



 
E. Others in attendance: 

Larry Ferguson 
Geoffrey Vernon 
Kathleen Goetsch 
Lorraine New 
Rebecca Bechler 
Jill Goodell 
Lynn Chard 

Kurt A. Olson 
Michael Lichterman 
Jeanne Murphy 
Michele Marquardt 
Charlie Oftstein 
Rick Mills 

 

III. Minutes of September 8, 2012 Meeting of the Council 

The minutes of the September 8, 2012, meeting of the Council were previously 
distributed.  After a brief discussion regarding the combined regular and annual meeting on 
September 8, 2012, a motion to approve the minutes as to the regular meeting was made by 
Shaheen I. Imami, with support from Mark K. Harder, the minutes were approved. 

IV. Treasurer Report 

James B. Steward and Shaheen I. Imami reported and discussed the financial reports for 
August and September 2012 (which were previously distributed with the Agenda for the 
meeting).  Mr. Steward indicated that an additional printing bill for the Journal may be submitted 
for FY 2011-2012 based on the timing of prior submissions.  Mr. Steward moved for approval of 
the financial reports, with support from Mr. Imami.  The financial reports were approved, with 
none opposed. 

V. Chairperson’s Report 

Mark K. Harder thanked George W. Gregory for pushing and creating institutional 
knowledge for the Section’s officers and members.  Mr. Harder thanked the Section’s ex-officios 
and urged their continued participation and also thanked well-wishes from council members. 

Mr. Harder noted that the Chair does not really get to set agendas because the agenda for 
any given year is often set by outside forces and specific issues that arise during the term.  With 
that understanding Mr. Harder said he has the following goals for his term as Chair: 

• To keep things running smoothly, encourage high participation, maintain civility with 
each other and other stakeholders, and keep the Section financially sound 

• To leave things a little better – and hopes that the proposed two-year operational plan 
and manuals/materials to reflect institutional knowledge will help 

• To foster success of individual committees 

• To look at how the Council communicates with members of Section – the listserve is 
the primary vehicle at the moment, but he would like to look at other avenues 



 

• To encourage legislative initiatives that benefit our Section and the public – currently 
the biggest is the statute of repose because of the direct benefit to our members, but 
there is also proposed decanting, domestic asset protection trust, insurable interest, 
and insurance trust/trustee liability legislation in the works. 

Mr. Harder discussed the request from Daniel Levy, Chair of the SBM Leadership 
Liaison Committee and the Director for Law and Policy with the Michigan Department of Civil 
Rights, that the Section commit to the Diversity Pledge sponsored by the SBM.  A general 
discussion took place on the purpose and perceived need for the Diversity Pledge, other sections’ 
approaches, and whether the Diversity Pledge is aspirational or intended to be affirmative-action 
like.  The Council determined that, despite our perception that the Section is proactive in seeking 
participation from all groups, the Diversity Pledge is aspirational and should be adopted.  A 
motion to adopt the Diversity Pledge was made by Nancy Little, with support from David L. 
Skidmore, and approved on a Council vote of 21-0 in favor of the motion, with no abstentions 
(this represents a PUBLIC POLICY POSITION and will be reported to the SBM as such). 

VI. Report of the Committee on Special Projects 

Marlaine C. Teahan reported on the following matters addressed during the CSP meeting 
earlier in the day: 
 

• Reviewed CSP guidelines 

• Reviewed two-year operational plan proposed by Mark K. Harder and Thomas F. 
Sweeney 

• Reviewed the status of foreign guardianship legislation (SB 0539) and discussed whether 
the committee should move forward or table the issue indefinitely 

• Reviewed introduced legislation on digital assets (HB 5929 and HB 5983) and noted that 
the issue was being addressed by the Committee on Updating Michigan Law chaired by 
Marguerite Munson Lentz 

• Reviewed and discussed proposed changes to statute of repose legislation in light of 
comments and concerns that it inadvertently lengthens the statute of limitations for legal 
malpractice.  Ms. Teahan reported that CSP recommended that the Council accept 
Christopher A. Ballard’s proposed revisions as follows: 

o Amend MCL 600.5805(15) to include reference MCL 600.5838A and 600.5838B 

o Amend proposed MCL 5838B as follows: 

 (1) – delete “than” 

 (1)(A) – insert “of limitation” after “periods” & replace “Section 5838” 
with “this Chapter” 

 (1)(B) – leave as is 



 

 Give Mark K. Harder the ability to communicate to and liaise with 
stakeholders and others addressing the proposed legislation, coupled with 
the ability to delegate such authority to others to do so. 

• A motion to adopt the CSP recommendation regarding the statute of repose was made by 
Ms. Teahan, with support from Mr. Ballard, and approved on a Council vote of 21-0 in 
favor of the motion, with no abstentions (this represents a PUBLIC POLICY POSITION 
and will be reported to the SBM as such). 

• Reviewed the Dignified Death Act & Family Consent Law and noted the following: 

o Constance L. Brigman’s committee is authorized to monitor and report when 
developments occur 

o Further discussion and agenda placement tabled until such report 

VII. Standing Committee Reports 

A. Internal Governance 

1. Budget 

Shaheen I. Imami presented the proposed budget for FY 2012-2013 (which was 
previously distributed with the Agenda for the meeting).  Mr. Imami discussed line-item changes 
to combine electronic communications expenses into a single category and increases to certain 
budgeted items to reflect increased expenses.  Mr. Imami also proposed the creation of a separate 
fund for amicus briefs to be seeded with $25,000.00 from the general fund and into which 
unspent amounts for the amicus brief budget line-item would be swept at the end of each fiscal 
year.  The purpose of the amicus fund is to buffer the Section’s finances from a sudden increase 
in amicus activity – which is anticipated as more cases involving the interpretation and 
application of the Michigan Trust Code move their way through the appellate courts.  Mr. Imami 
moved for approval of the proposed budget, with support from Amy N. Morrissey.  The 
proposed budget was approved, with none opposed. 
 

2. Bylaws 

Nancy H. Welber requested that the Council: (a) consider permitting outside groups to be 
consulting members of Section; and (b) revisit the issue of remote-participation in meetings by 
Section members. 

3. Awards 

No report. 
 

4. Planning – Thomas F. Sweeney 

Thomas F. Sweeney reported nothing further on the operational plan that was not already 
discussed during the meeting for the Committee on Special Projects. 



 

 
5. Nominating 

No report. 
 

6. Annual Meeting – Thomas F. Sweeney 

Thomas F. Sweeney reported that the annual meeting is scheduled for September 21, 
2013. 

 
B. Education and Advocacy Services for Section Members 

1. Amicus Curiae – David L. Skidmore 

David L. Skidmore reported on the invitation from the Michigan Supreme Court for the 
Section to provide an amicus brief in Grange Ins Co of MI v Lawrence, COA 145206.  Mr. 
Skidmore opined that the case did not involve issues related to the Section and was primarily a 
no-fault benefit issue.  Mr. Skidmore recommended declining the invitation.  Patricia M. Oullette 
noted that the Family Law Section also declined.  Mr. Skidmore moved to decline the invitation, 
with support by Judge David M. Murkowski, and approved on a Council vote of 20-0 in favor of 
the motion, with J. David Kerr abstaining (this represents a PUBLIC POLICY POSITION and 
will be reported to the SBM as such). 

Mr. Skidmore queried whether the Section wants to monitor and offensively pursue 
amicus activity.  George W. Gregory pointed out that many cases do not actually go anywhere.  
Mark K. Harder authorized Mr. Skidmore to monitor areas of potential amicus activity for the 
Section if Mr. Skidmore wanted to do so.  

2. Probate Institute – Amy N. Morrissey 

Amy N. Morrissey reported that no sponsors are confirmed yet, but she is continuing to 
work on content and will report more next month.  Ms. Morrissey also reported that registration 
will open earlier than before. 

3. State Bar and Section Journals – Amy N. Morrissey  

Nancy Little reported that an e-blast was sent to members to determine those who want 
hard-copies of the Journal.  Ms. Little described process of how it is determined who will get 
hard copies and how to change one’s preference. 

Ms. Little also reported that the next issue of the Journal is on target, with space for tax 
issues being reserved in the event Congress makes any changes that affect the pending expiration 
of the current system. 

Amy N. Morrissey reported that the topic issue in SBM Bar Journal has been pushed to 
2014. 

4. Citizens Outreach – Rebecca A. Schnelz 



 

Rebecca A. Schnelz asked whether anyone actually orders from the SBM, rather than 
self-printing.  She also discussed self-help site and requests for enhancements. 
 

5. Electronic Communications – William J. Ard 

No report, but William J. Ard elicited questions. 

C. Legislation and Lobbying 

1. Legislation – Christopher A. Ballard 

Christopher A. Ballard briefly discussed SB 1296 and then deferred to Rebecca Bechler 
regarding matters currently pending in the Legislature.  Ms. Bechler reported the status of 
various items on her memorandum and stated that much may change the landscape of scheduling 
in the Senate Judiciary depending on results of various ballot proposals. 

2. Updating Michigan Law – Marguerite Munson Lentz 

Marguerite Munson Lentz reported the status of proposed domestic protection asset trust 
legislation. 
 

3. Insurance Committee – Thomas F. Sweeney 

Thomas F. Sweeney reported that the insurable interest legislation passed the Michigan 
Senate and that other insurance-related initiatives remained on hold in the Legislature. 
 

D. Ethics and Professional Standards  

1. Ethics – J. David Kerr 

J. David Kerr reported that the inventory attorney issue wll be raised at November 2012 
CSP meeting and that anyone with issues should send them to him before then. 

John Scott reported on the Financial Action Task Force (FATF) that addresses the 
potential federalization of certain legal ethics intended to address money laundering and anti-
terrorist financing.  Mr. Scott stated that FATF may relate to or affect attorneys who draft trusts 
and business entities that may be viewed as devices to hide money; and that it may require 
objective verification of identity of individual seeking a service.  ACTEC and the ABA are 
working together to create voluntary guidelines that may be adopted to avoid imposition of rules 
by U.S. Treasury. 

2. Unauthorized Practice of Law & Multidisciplinary Practice – Robert M. 
Taylor 

No report. 

3. Specialization and Certification – James B. Steward 



 

No report. 

E. Administration of Justice  

1. Court Rules, Procedures and Forms 

No report. 
2. Fiduciary Exception to Attorney Client Privilege 

George F. Bearup reported that the committee has met and is trying to ascertain the status 
of Michigan law on the issue, as well as surveying other states’ laws. 

F. Areas of Practice  

1. Real Estate – George F. Bearup 

No report. 

2. Transfer Tax Committee 

Nancy H. Welber deferred to Thomas F. Sweeney, who reported the status of efforts to 
repeal Michigan’s inheritance tax.  Mr. Sweeney does not think it is worth the Section’s time to 
address the issue.  He reported that the banks are apparently concerned with old trusts that 
discuss the tax and the related costs of administration. 

James Spica discussed issues of allocating cost of living adjustments to GST prior to 
year-end for years after 2012, including some discussion of claw-backs, allocation, and 
contingency planning in drafting.  Mr. Spica noted that the use of the allocated exemption in later 
years will depend on manner in which the sunset provision is interpreted and applied. 

3. Charitable and Exempt Organization – Christopher A. Ballard 

Christopher A. Ballard reported that the committee has identified the following, possible 
legislative proposals: supervision of trustees; authorizing charities to serve as trustees of trusts in 
which the charity is a beneficiary; some states have raised ethics opinions involving attorneys 
and conflicts of interests where drafting attorney sits on board of the charity-beneficiary. 

4. Guardianship, Conservatorship, and End of Life Committee 

Constance L. Brigman reported that the committee will look at the following: 
 

• Whether a GAL represents the alleged ward or not? 

• How GALs are appointed – should they be attorneys or someone with a specific skill set 
(like social workers)? 

• Language of orders appointing guardians:  does the order need to more fully explain 
“full” or “plenary” guardianship? 



 

G. Liaisons 

1. Alternative Dispute Resolution Section Liaison 

No report. 

2. Business Law Section Liaison – John R. Dresser 

Mark K. Harder reported for John R. Dresser about the establishment of business court in 
the circuit courts with three or more judges.  Judge David M. Murkowski indicated that Judge 
Chris Yates would be willing to speak on the issue to those interested. 

3. Elder Law Section Liaison 

No report. 

4. Family Law Section Liaison 

Patricia M. Oullette reported that the Family Law Section’s coordination on proposed 
statute of repose. 

5. ICLE Liaison  

Jeanne Murphy discussed briefly the ICLE Community initiative. 

6. Law Schools Liaison 

No report. 

7. Michigan Bankers Association Liaison 

Susan M. Allen was absent, but George W. Gregory reported that Chase Bank will not 
accept a DPOA unless it has two witnesses, neither of which may be the notary.  Nancy Little 
said that she discussed issue with Chase Bank and apparently its legal department will inform its 
employees of the conflict between its position and Michigan law. 

Mr. Gregory also reported that the Wayne County Register of Deeds says that notary 
affidavit needs to reflect title and authority of the individual signing deed. 

8. Michigan Probate Judges Association Liaison – Hon. David M. 
Murkowski/Hon. Darlene O’Brien 

Judge David M. Murkowski had no report, but asked that the MPJA be kept in the loop 
regarding proposed changes to GAL responsibilities and other issues. 

9. Probate Registers Liaison 

No report. 



 

10. SCAO Liaisons 

Marlaine C. Teahan reported that workgroups have met, but there is no report yet. 

11. Solutions on Self-Help Task Force Liaison – Rebecca A. Schnelz 

No report. 

12. State Bar Liaison – David R. Brake 

No contact from liaison.  No report. 

13. Taxation Section Liaison – Frederick H. Hoops, III 

No report. 

VIII. Other Business 

None. 

IX. Hot Topics 

None. 

X. Adjournment 

Meeting adjourned at 11:55 a.m. 
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