
COUNCIL OF THE 
PROBATE AND ESTATE PLANNING SECTION 

OF THE 
STATE BAR OF MICHIGAN 

 
November 21, 2009 

University Club 
Lansing, Michigan 

 
Minutes 

 

I. Call to Order 

The Chair of the Section, Harold Schuitmaker, was unable to attend the meeting.  In his 
absence Doug Chalgian, Chair-Elect, called the meeting to order at 10:25 a.m.    

II. Excused Absences 

The following officers and members of the Council were in attendance: 
 
Doug Chalgian, Chair-Elect 
George Gregory, Vice-Chair 
Mark Harder, Secretary 
Marilyn Lankfer, Treasurer 
Hon. David Murkowski 
David Kerr 
Bob Taylor 
James Steward 
Amy Morrissey 

Hon. Darlene O’Brien  
James P. Spica 
Rob Tiplady 
Marlaine Teahan 
Richard Siriani 
Patricia Ouellette 
Ellen Sugrue Hyman 
Susan Allan 

 
The following ex-officio members of the Council also were in attendance: 
 
Hon. Phil Harter 
Doug Mielock 
Nancy Little 
 
The following officers and members of the Council were absent with excuse: 
 
Harold Schuitmaker, Chair 
Josh Ard 

Rebecca Schnelz 
Shaheen Imami 

 
The following officers and members of the Council were absent without excuse: 
 
Tom Sweeney Robin Ferriby 
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III. Introduction of Guests 

Members of the Council, officers, and guests introduced themselves.  The following 
guests were in attendance: 
 
Rhonda Clark-Kreuer 
Constance Brigman 
Dan Cogan 
Lorraine New 
Michelle Marquardt 
Amy Tripp 
Dan Marsh 
Kathleen Goetsch 
Jeanne Murphy 

Derek Walters 
Mark Kellogg 
Jill Goodell 
Cynthia Andrews 
Anne Walter 
Serene Katranji-Zeni 
Chris Ballard 
Valerie Lafferty 
Hayley E. Rohn-Davé 

 

IV. Minutes of October 24, 2009 Meeting of the Council 

Minutes of the October 24, 2009, meeting of the Council had been previously distributed 
with the Agenda for the meeting.  Upon motion by Mr. Harder, with support from Mr. 
Kerr, the minutes were unanimously approved. 

V. Treasurer Report – Marilyn Lankfer 

Ms. Lankfer asked members to consider contributing to the Hearts and Flowers Fund if 
they had not already done so.  She also requested that she be notified if a Committee 
utilizes the Section’s conference call service so that she can more easily confirm the 
charges are proper when she receives our monthly billing statement.  Finally, she 
reminded members they could provide her with their expense reimbursement forms at the 
meeting and reviewed who was eligible for reimbursement of mileage and other 
expenses.   

VI. Chairperson’s Report 

In Mr. Schuitmaker’s absence, Mr. Chalgian offered a report on his behalf.  The cost of 
the Chair’s dinner was $3,400, which was significantly below budget.   
 
Alan May’s letter (Attachment 1) concerning the Graves case was discussed.  After 
discussion, the Amicus Curiae Committee will evaluate whether to submit a letter to the 
court regarding the clear error in the court’s statement and reasoning that the fiduciary 
represents “the estate” and encourage the court to modify its opinion.   

VII. Report of the Committee on Special Projects – Amy M. Morrissey 

Ms. Morrissey reported on the meeting of the Committee on Special Projects that 
preceded the Council meeting.  Most of the CSP meeting was devoted to discussing the 
Guardianships and Conservatorships Committee’s work and review of the Uniform Adult 
Guardianship and Protective Proceedings Jurisdiction Act (UAGPPJA).  The 
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Guardianships and Conservatorships Committee’s Report is Attachment 2.  The 
Guardianships and Conservatorships Committee will be considering the comments at a 
future meeting and return to the Committee on Special Projects or the Council with 
recommendations on whether UAGPPJA should be enacted and what modifications are 
appropriate. 

VIII. Standing Committee Reports 

A. Internal Governance 

1. Budget – George Gregory 

Mr. Gregory reported on behalf of the Budget Committee.  He 
supplemented his earlier report with a new report.  See Attachment 3.  
The Section annually subsidizes ICLE to allow probate judges to attend 
the annual Probate Institute free of charge and provides additional funds 
for a dinner for the speakers.  $2,000 has been budgeted this Council year 
for this purpose.  ICLE has requested additional support for the 2010 
Institute to enable ICLE to help celebrate the 50th anniversary of the 
Institute.  The Budget Committee has recommended amending the budget 
to increase support for the Institute from $2,000 to $6,000 (an increase of 
$4,000).  ICLE will use these funds to provide 50 discounts of $50, to 
allow 50 first time attendees to receive $50 registrations, and to make 
available drawings and raffles for $50 gift certificates and 50 ICLE 
publications.  Upon motion by Mr. Siriani, with support from Ms. 
Morrissey, the Council unanimously approved amending the 2009-10 
budget to increase support for the 2010 Institute from $2,000 to $6,000.   
 
In connection with the discussion of this budget change, Mr. Gregory also 
reported on the Institute.  Past Institute attendees who may have pictures 
from the event are encouraged to provide them to Mr. Schuitmaker.  Mr. 
Gregory also reviewed the Agenda of speakers and topics and announced 
that the Agenda had been completed. 
 

2. Bylaws – Marilyn Lankfer 

Ms. Lankfer reported on the discussion of possible Bylaw changes at the 
Committee on Special Projects meeting that immediately preceded the 
Council meeting.  The Committee will prepare an amendment to the 
Section’s Bylaws to permit law students to join the Section without 
charge.  Ms. Lankfer also reported that her Committee will recommend a 
minor modification to eliminate a reference to a prior year. 
 
The Committee on Special Projects had also discussed the Bylaws 
Committee’s review of the process for nominations to the Council and its 
officers.  No changes to the Bylaws will be recommended.  However, the 
Nominating Committee has been asked to develop a policy for the 
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nominating process that will provide greater openness and transparency to 
the process and make it easier for nominations from the floor at the last 
meeting of the Council year when nominations are made and the ballot is 
finalized for the September annual meeting of the Section. 

 
Finally, the Bylaws Committee has reviewed the notice provisions of the 
Bylaws and the Committee on Special Projects discussed this matter.  
Currently the Section’s Bylaws do not have a notice provision and a 
request had been made to consider adding them.  No action was taken and 
there was general view expressed at the meeting of the Committee on 
Special Projects that no change was needed.  The Bylaws Committee will 
continue to review this matter. 
 

3. Michael Irish Award – Brian Howe 

No report. 
 

4. Long Range Planning – Doug Chalgian/Nancy Little 

No report. 
 

5. Nominations – Doug Mielock 

No report. 
 

6. Relations with the State Bar – Thomas F. Sweeney 

No report. 
 

7. Annual Meeting – Douglas G. Chalgian 

No report. 
 

B. Education and Advocacy Services for Section Members 

1. Amicus Curiae – Ellen Sugrue Hyman 

Ms. Sugrue Hyman confirmed that the Amicus Curiae Committee will 
review the Graves case and provide a full report in December.   
 
The Committee is also considering a request from Pat Ouellette to file an 
amicus brief in Tkachik v Mandeville, a court of appeals domestic relations 
case.  The Supreme Court has granted leave to appeal and will be hearing 
the case.  See Attachment 4.  The Committee will report in December 
with a recommendation whether to file a brief. 
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2. Continuing Education and Annual Probate Institute – George Gregory 

Mr. Gregory offered no further report, having discussed the Institute as 
part of his Budget Committee report.   
 

3. Section Journal – Nancy L. Little  

Ms. Little reported that the next issue of the Journal will be published 
before the end of the year.  It is devoted entirely to the Michigan Trust 
Code. 
 
Ms. Little also expressed her thanks again to members of the Section for 
the support she received during the preceding year when she served as 
Chair and for the gifts in recognition of her tenure. 
 

4. State Bar Journal – Amy M. Morrissey 

No report. 
 

5. Pamphlets – Ellen Sugrue Hyman 

Ms. Sugrue Hyman reported she had received feedback from Council and 
Section members concerning the Section’s pamphlets.  She expects the 
Council can begin reviewing one or two pamphlets each month beginning 
in December.   
 

6. Electronic Communications – Josh Ard 

No report. 
 

C. Legislation and Lobbying 

1. Legislation – Harold G. Schuitmaker/John R. Dresser/George Gregory 

No report. 
 

2. Power of Attorney Act – Daniel P. Marsh 

Mr. Marsh reported for the Committee.  He began by reviewing the 
directions given the Committee at the September meeting of the Council 
in response to the Committee’s request for guidance.  At the September 
meeting the Council asked the Committee to review the Uniform Durable 
Power of Attorney Act (UPOAA) promulgated by the National 
Conference of Commissioners on Uniform State Laws (NCCUSL) and to 
compare it to H.B. 5196 and existing Michigan law and to consult with 
Mr. Schuitmaker regarding a course of action.  Mr. Marsh reported he had 
subsequently discussed matters with Mr. Schuitmaker and Mr. 
Schuitmaker had agreed with the Committee’s intended course of action. 
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Since September the Committee has compared each of the 42 sections 
between the NCCUSL draft of the UPOAA and H.B. 5196 and has 
provided comments on each section.  Recently, Rep. Switalski, the 
sponsor of H.B. 5196, has requested a meeting to solicit Mr. Marsh’s 
thoughts and comments regarding the bill.   
 
Mr. Chalgian expressed his reservations about the Chair of the Durable 
Power of Attorney Committee, any members of the Committee, or Council 
members meeting with legislators when we have taken no position on 
H.B. 5196.  He feels there is a significant risk that the legislators will 
construe statements as representing the view of the Council and Section.  
He hoped no meeting would occur until a position was taken and urged 
that if a meeting occurs the attendees should be very explicit about making 
clear that the attendees do not speak for the Council or the Section. 
 
Messrs. Chalgian and Harder also each expressed their concerns about the 
lack of progress by the Committee in assisting the Council in developing a 
position and proposing legislation in this area.  Each also expressed the 
concern that the legislature may act and pass poor legislation if the 
Council does not act.   
 
Mr. Chalgian stated that he understands Mr. Schuitmaker intends to 
review and reconstitute the makeup of the Committee and its mission by 
the December meeting. 
 
Mr. Marsh expressed his belief that criticisms of the work of the 
Committee were unfounded, that the Committee had worked hard and 
produced good reports, and that the Council has failed to provide clear and 
consistent guidance on its expectations for the Committee. 
 
Mr. Kerr offered a motion directing the Durable Power of Attorney 
Committee to present at the next Council meeting a proposed statute that 
would be recommended for enactment.  The motion was not supported. 
 
Mr. Steward offered a motion that the Council go on record in opposition 
to H.B. 5196.  The motion was not supported. 
 
Mr. Kerr offered a motion directing the Power of Attorney Act Committee 
to provide the Council at the December meeting a plan and request for 
specific support of the Committee to produce a proposed Act.  Mr. Spica 
offered support for the motion.  Mr. Steward moved to amend the motion 
to direct the Committee to work in conjunction with the Elder Law Section 
to develop a proposed Act.  The motion to amend did not receive support.  
After further discussion, the motion to direct the Committee to prepare a 
plan for proceeding and request for support was approved by a vote of 8-7. 
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Mr. Spica offered a motion, which received support from Ms. Teahan, 
expressing the view of the Council that members of the Committee should 
decline invitations from legislators to discuss power of attorney legislation 
pending a determination of the Council’s position.  The motion was 
approved unanimously. 
 

3. Michigan Trust Code – Mark K. Harder 

Mr. Harder reported that the Committee would meet on Wednesday, 
December 2, 2009, to begin considering whether technical amendments to 
the Trust Code are needed or appropriate.   
 
Mr. Harder also noted that he has been contacted by the Reporter for the 
Michigan Civil Jury Instructions requesting input regarding possible 
changes to the Instructions as a result of the enactment of the Michigan 
Trust Code.  Mr. Harder requested that any Council or Section members 
with thoughts or comments please pass them along to him as soon as 
possible. 
 

D. Ethics and Professional Standards  

1. Ethics – J. David Kerr 

Mr. Kerr noted that the Graves decision, discussed earlier, has ethical 
implications for attorneys if the court’s decision changes the law that a 
fiduciary has a duty to “the estate” and not just to the fiduciary.  Mr. Kerr 
and Ms. Lankfer will evaluate this matter and consult with the Amicus 
Curiae Committee and offer a report as needed at a future Council 
meeting. 
 

2. Unauthorized Practice & Multidisciplinary Practice – Bob Taylor 

No report. 
 

3. Specialization and Certification – James B. Steward 

No report. 
 

4. Practice Management – Patricia Ouellette 

No report. 
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E. Administration of Justice  

1. Contested and Uncontested Probate Proceedings – Shaheen I. 
Imami/Douglas G. Chalgian 

Judge Murkowski reported that he hopes to meet with Chief Court of 
Appeals Judge William Murphy to identify any concerns the court might 
have regarding the proposed changes to appeals of probate court decisions 
and the proposed changes to the jury trial rules that have been discussed at 
previous meetings of the Council. 
 

2. Uniformity of Practice – Derek A. Walters 

No report. 
 

F. Practice Issues, Related Areas & Liaisons 

1. Charitable Giving/Exempt Organizations – Robin D. Ferriby 

No report. 
 

2. Transfer Tax – Thomas F. Sweeney 

No report. 
 

3. Guardianships and Conservatorships – Constance Brigman 

Because there had been an extended discussion concerning guardianship 
matters during the meeting of the Committee on Special Projects, Ms. 
Brigman had no further report.   
 
Mr. Chalgian expressed concern that he had noted several instances in 
which courts are unwilling to give guardians the power to issue Do Not 
Resuscitate instructions.  He asked the Guardianships and 
Conservatorships Committee to consider whether this was a widespread 
practice and how to deal with it. 
 

4. Business Law/Liaison to Business Law Section – John R. Dresser 

No report. 
 

5. Elder Law/Liaison to Elder Law Section – Amy R. Tripp 

Ms. Tripp reported that the Elder Law Section was concerned whether the 
Michigan Trust Code would limit the ability of agents to create trusts for 
incapacitated settlors.  She indicated that the Elder Law Section was 
prepared to work with the Michigan Trust Code Committee and the 
Council on this issue.  Mr. Chalgian will participate in the December 2 
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meeting of the Michigan Trust Code Committee and will be available to 
ensure that the Elder Law Section’s concerns are understood by the MTC 
Committee. 
 
Ms. Tripp also reported that on September 16 a class action lawsuit, 
Miller v Michigan Dept. of Comm Health, was filed.  The Elder Law 
Section supports the lawsuit, which involves the manner in which 
Michigan administers federal rules concerning how medical expenses 
during the pre-eligibility period are treated when applying for Medicaid 
benefits.    
 

6. Family Law/Family Law Section Liaison – Patricia M. Ouellette 

No report. 
 

7. Real Property Law/Real Property Section Liaison – Daniel P. Marsh 

No report. 
 

8. State Bar Section to Section Action Team Liaison – Robert Tiplady 

No report. 
 

9. Tax and Taxation Section Liaison – Lorraine F. New 

No report. 
 

10. State Bar Liaison – Richard J. Siriani 

Mr. Siriani reported that he recently met with Chief Justice Kelly, who 
complimented Ms. Teahan and her Court Rules and Forms Committee on 
its handling of recent proposed changes to the Michigan Court Rules as a 
result of the enactment of the Michigan Trust Code. 
 

11. Court Rules and Forms Committee Liaison – Marlaine C. Teahan 

Ms. Teahan reported for the Committee that the prospects look favorable 
for adoption by the Michigan Supreme Court of the Council’s 
recommended amendments to the Michigan Court Rules.  Ms. Teahan and 
Judge Murkowski have been encouraged to attend the Administrative 
Committee meeting of the Supreme Court to answer any questions 
regarding the proposed rules.  Ms. Teahan also noted that due to required 
notice, comment, and hearing requirements the court rule changes may not 
be effective until sometime between May and September. 
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12. Trust Institutions and Liaison with Michigan Bankers Association – Susan 
Allan 

Ms. Allan reported that representatives from the Michigan Bankers 
Association will meet with the Michigan Treasury Department about 
repealing the last vestiges of the Michigan inheritance tax. 
 
She also reported that the Michigan Bankers Association continues to 
work on a form of statutory financial power of attorney form. 
 

13. Michigan Probate Judges Association Liaison – Hon. Phillip 
Harter/Hon. David M. Murkowski/Hon. Darlene O’Brien 

Judge Murkowski reported the MPJA Executive Committee will meet on 
December 11, 2009.  He reported that the Executive Committee has 
reservations about the Uniform Durable Power of Attorney Act. 
 

14. Law School Liaison – Josh Ard 

No report. 

IX. Other Business 

None. 

X. Hot Topics 

None. 

XI. Adjournment 

There being no further business, the Council meeting was adjourned at 12:00 p.m. 
 

Respectfully submitted 
 
 
Mark K. Harder 
Secretary 
 
HD94611-2 
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Alan May Letter

























ATTACHMENT 2  
 
 
 

Report of the Guardianships and Conservatorships Committee 
 



MINUTES AND REPORT 

 

Guardianship and Conservatorship Committee Meeting 
Wednesday, Nov. 4, 2009 at 4:30 PM 

Chalgian & Tripp, PLLC 
1019 Trowbridge Rd East Lansing, MI 48823  
Phone: 517-332-3800  Fax: 517-332-4600  

Dial-in Number: (712) 432-0111 
Access Code: 1065788# 

  

1.  Roll Call. Please note that Kristin Arnett resigned from the committee and is no longer with 
her firm. 

            X             Connie Brigman connie@brigmanlaw.com 

            ABSENT    Doug Chalgian  chalgian@mielderlaw.com 

            EXC         Jim Steward (excused) jsteward@stewardsheridan.com 

            X            Rhonda Clark-Kreuer  clarkkreuer@gmail.com 

            X            Rebecca Schnelz schnelzr@oakgov.com 

            ABSENT    Valerie Ferrero Lafferty vlafferty@elderlawofmi.com 

            ABSENT    Hon David M. Murkowski David.Murkowski@kentcountymi.gov 

            EXC         Josh Ard (excused) josh@ardlaw.com 

  

2.  Review of last year.  At the June 6, 2009 meeting we were asked to present the UAGPPJA to 
the council for 2009-2010 in digestible pieces.  

  

3. Preview of this year. The plan for this year is to present the UAGPPJA to the council as 
follows: 

            ___Nov. 21, DD Guardianships (Article I) 

            ___Dec. 12, Temporary absence and first in time rules (Article II Section 
201(d) & Sec. 203) 



            ___Jan. 16, Patient advocates and unjustifiable conduct (Article II Sec. 207) 

            ___Feb. 20, Notice provisions for respondents without home state (Article II Sec. 208) 

            ___Mar. 20, Registration of foreign orders (Article IV Secs. 401 and 402) 

            ___Apr. 17, Fallback date for all else that prevails. 

  

4. Josh and Judge Murkowski were assigned review of DD Guardianships last year.  Josh will be 
out of town at the next council meeting.  Rhonda volunteered to present in Josh's place but she 
will first make contact with Josh and Judge Murkowski.  Connie will send to Rhonda what Josh 
has already prepared. 

  

5.  Here are the issues for Nov. 21 presentation on DD Guardianships:  (thank you Josh) 

___Michigan is in the minority of states that have two separate guardianship systems (note that 
guardians under the mental health code have more powers over property since there isn’t a 
separate conservatorship under the mental health code) Reference MCL 330.1600-330.1644. 

___For the uniform law to work it has to be tweaked at both ends: 

___There should be a single screen for proceedings under both EPIC and the mental health code 
about whether MI courts should take the case 

___If an order is to be domesticated, there needs to be a procedure first to determine whether to 
do it under EPIC or the mental health code or possibly both if a DD person has significant 
assets. Presumably, this requires amendments to both codes. 

  

6. Proposed solutions: 

   ___ Revise MCL 300.1604 (Mental Health Code) to grant jurisdiction to appoint a guardian for 
a DD person if jurisdiction is allowed under the UAGPPJA. 

   ___Revise UAGPPJA Secs. 102(b), 102(c), and 102(f) which are the definitions sections.  
Presently they only refer to EPIC sections that govern guardians, conservators and incapacitated 
persons under EPIC. 

  ___Revise UAGPPJA Secs. 401 and 402 which pertain to registration of foreign orders for 
guardians and conservators to include a requirement that the court determine whether the foreign 
order is to be registered as Michigan DD order. 



  ___Transfer of an order under Article III Sec. 301(3). On its own motion, a ct. may have a 
hearing if a petition to transfer guardian order to Michigan is filed.  Should Sec. 301(3) be 
revised to state that the court shall have a hearing when a petition to transfer an order is filed? 

  

7. The proposed solutions should be drafted and presented to council at Nov. 21 meeting. Any 
handouts need to be emailed to the secretary NLT Nov. 13th I believe. 

  

8. Next conference call is Dec. 2nd @ 4:30 PM to discuss temporary absence and the first in time 
rules for presentation at Dec. council meeting.  The AGENDA for that call and the conference 
call # and pass code will be sent out Tuesday Dec. 1, so please check your email filters to make 
sure the email doesn't get routed to your junk mail.   I would like for Jim Steward to be one of 
the presenters for that council meeting.  Becky volunteered to be the second presenter, if she 
will be in town on Dec. 2nd.  She will let me know if she will be available within the next two 
weeks. 

 

Meeting was adjourned at 5:00 PM. 

 

Respectifully submitted, 

Connie Brigman 

  

  

  

  

 
 



ATTACHMENT 3 
 
 
 
 

Report on the 50th Annual Probate and Estate Planning Institute 







































ATTACHMENT 4 
 
 
 

Supreme Court Order  
Granting Leave to Appeal in Tkachik v Mandeville 



Michigan Supreme Court
Lansing, Michigan

Marilyn Kelly,
  Chief Justice

Michael F. Cavanagh
Elizabeth A. Weaver

Maura D. Corrigan
Robert P. Young, Jr.
Stephen J. Markman
Diane M. Hathaway,

  Justices
 

 
 

I,  Corbin R. Davis, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                        _________________________________________ 

   Clerk 
 

September 1, 2009 
s0901 

Order  

  
 

September 1, 2009 
 
138460 
 
 
 
SUSAN TKACHIK, Personal Representative of  
the Estate of JANET ELAINE MANDEVILLE, 

Plaintiff-Appellant, 
 
v        SC: 138460 
        COA: 280879 

Macomb Probate Court: 
03-178658-CZ 

FRANK MANDEVILLE, JR., 
Defendant-Appellee. 

 
_________________________________________/ 
 
 On order of the Court, the application for leave to appeal the February 5, 2009 
judgment of the Court of Appeals is considered, and it is GRANTED.  The parties shall 
include among the issues to be briefed whether, when a husband has abandoned his wife 
for the year and a half preceding her death, and the wife alone has made mortgage, tax, 
and insurance payments on property held as tenants by the entirety, the wife (or her 
estate) may receive contribution for the husband’s share of these payments. 
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