
Meeting of the Council of the 

Probate and Estate Planning Section of 

the State Bar of Michigan 

Friday, March 13, 2020 @9:00 a.m. 
University Club ofMSU 

I. Call to Order

Minutes 

The Chair of the Council, Christopher A. Ballard, called the meeting to order at 9:05 a.m. 

II. Introduction of Guests

A. Meeting attendees introduced themselves.

B. The following officers and members of the Council were present:

Christopher A. Ballard, Chair
David P. Lucas, Chairperson Elect
David L.J.M. Skidmore, Vice Chairperson
Mark E. Kellogg, Secretary
Michael G. Lichterman
Kurt A. Olson
Christine M. Savage
Kathleen M. Goetsch
Katie Lynwood
Neal Nusholtz
Richard C. Mills
Kenneth Silver

C. The following officers and members of Council were present and attended via
remote access:

Christopher J. Caldwell
Robert B. Labe
Nathan Piwowarski
James F. Anderton
Andrew W. Mayoras

The Chair noted that a quorum was present, in person. 

C. The following liaisons to the Council were present:

Neal Nusholtz (Tax Section).

D. Others present:
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Georgette David 
Daniel S. Hilker 
Warren Krueger 
Ryan Phillips 
David Sprague 
Alaina Nelson 
James Steward (via remote access) 
Jeanne Murphy (via remote access) 
Sandra Glazier (via remote access) 
Theresa Rich (via remote access) 
Susan Chalgian (via remote access) 
Michael D. Shelton (via remote access) 

III. Excused Absences

The following officers and members of the Council were absent with excuse: 

James Spica, Treasurer 
Angela M. Hentowski 
Hon. Michael L. Jaconette 
Raj A. Malviya 
Melisa M.W. Mysliwiec 
Nazneen S. Hasan 

IV. Special Guest-Janet Welch was present as a representative of the State Bar of Michigan

and discussed the anticipated increase in traffic on the Michigan Legal Helpline as a result

of the COVID-19 pandemic and the expected need for attorneys to respond to online

inquiries.

V. Lobbyist Report-Public Affairs Associates

Rebecca (Becky) Bechler and Jim Ryan were present at the meeting.

Our Lobbyists discussed the following:

• In the final stages on the Omnibus Bill (on Draft 3(;

• Ongoing discussions with the MBA on the Entireties Trust Legislation and the

Community Property Legislation

• Qualified Dispositions in Trust Act - waiting for a new draft from the LSB
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• Working with the Department of Motor Vehicles on the TOD Vehicle Title

Legislation

• ART Legislation was coming up for hearing

• SB 798 was expected to come up for a hearing

VI. Monthly Reports:

A. Minutes of Prior Council Meeting (Mark Kellogg)

Minutes of Prior Council Meeting (submitted by Mark E. Kellogg): it was moved
and seconded to approve the Minutes of February 7, 2020, meeting of the Council,
as included in the meeting agenda materials and presented at the meeting. The
minutes were approved by a vote of the Council.

B. Treasurer's Report (James Spica, excused absence)

C. Chair's Report (Christopher A. Ballard)

D. Committee on Special Projects (Katie Lynwood)

The Committee on Special Projects discussed the following:

• Legislation on Marital/Pre-Marital Agreement

• Uniform Power of Attorney Act

• HB 5419

E. Legislative Analysis & Monitoring Committee (Dan Hilker)

Senate Bill 798 was discussed regarding isolation of vulnerable adults.

Public Policy Position -

The council voted on the following public policy position:

The Council supports SB 798 in overall concept that isolation of vulnerable adults

is a serious issue that requires legislation but opposes SB 798 as written.

Council Vote - 12 in favor; 4 opposed (16 total voting).

F. Legislative Development and Drafting Committee (Nathan Piwowarski)

Feedback has been received on the Entireties Trust Legislation from Deb Mitten of the 

Probate and Estate Planning Section Council Meeting Minutes 
March 13, 2020 



MBA. 

VI. Other Committees Presenting Oral Reports

A. Guardianship, Conservatorship & End-of-Life Committee (Kathleen Goetsch)

VII. Other Committees Presenting Written Reports Only

A. Tax Committee -March 2020 Tax Nugget (Mark DeLuca) (see attached)

VIII. Other Business

No other business came before the Council. 

IX. Adjournment

Seeing no other matters or business to be brought before the meeting of the Council, the Chair 

declared the meeting adjourned at approximately 11 :35 a.m. 

Respectfully submitted, 

Mark E. Kellogg, Secretary 
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TO: 

FROM: 

RE: 

MEMORANDUM 

SBM Probate and Estate Planning Council 

Mark J. DeLuca, on behalf of the Tax Committee 

March 2020 Tax Nugget 

This month's Tax Nugget is a summary of Seely v. Commissioner of Internal Revenue, T. C. 
Memo 2020-6 (filed January 13, 2020). As we are in the thick of tax filing season, this case is a 
good reminder to tax practitioners that when filing a tax return or other document with the IRS, it 
is well worth the additional cost to send the documents to the IRS via certified mail, registered 
mail, or a private delivery service authorized by the IRS (e.g., UPS, Fed Ex, etc.). 

Seely v. Commissioner involves an attorney that sent his clients' Tax Court petition to the court 
via regular mail through the United States Postal Service (USPS). The attorney alleged that he 
mailed the petition four days before it was due to be filed with the Tax Court. However, the Tax 
Court did not receive the petition until 21 days after the due date. Moreover, unfortunately for 
the attorney, when the envelope enclosing the petition arrived at the Tax Court, the envelope 
seemingly had never been postmarked and had no other markings from USPS to determine when 
it was placed in the mail. Because the petition was received after the due date, with no postmark, 
the IRS argued that the petition should be dismissed by the court. 

IRC Sec. 7502 provides a version of what common law refers to as the "mailbox rule." Pursuant 
to IRC Sec. 7502(a), a document delivered to the KRS or Tax Court by regular U.S. mail is 
generally timely filed if the "the postmark date falls within the prescribed period or on or before 
the prescribed date [i.e., the due date]". 1RC Sec. 7502 and the regulations thereunder contain 
separate rules for documents sent via registered mail, certified mail, or an authorized private 
delivery service. 

In Seely v. Commissioner, the court was faced with the question of what to do when the envelope 
containing the petition is received by the Tax Court, but has no postmark or any other marking 
from USPS. IRC Sec. 7502 and the regulations thereunder do not directly address envelopes 
completing lacking a postmark. However, the court held that its caselaw provides that if a 
postmark is illegible, then: (i) the burden is on the taxpayer to prove when the envelope was 
mailed; and (ii) the taxpayer is permitted to use extrinsic evidence to meet the burden of proof.1

If the taxpayer is unable to present "convincing evidence" to meet the burden, then the date the 
document is received by the Tax Court is treated as the default filing date. 

1 
Baldwin v. United States, 921 F.3d 836 (9th Cir. 2019) previously held that Treas. Reg. Sec. 30l.7502(e)(2) 

precludes the introduction of extrinsic evidence to prove timely mailing (at least in some cases). The taxpayers in 
Baldwin have filed a Cert Petition with the U. S. Supreme Cou11 seeking review of the 9th Circuit decision. The 
court in Seely distinguished Baldwin based on the fact that the tax return at issue in Baldwin was never actually 

received by the JRS and taxpayers wanted to use extrinsic evidence to prove delivery, as well as timely mailing. 
Thus, because the petition was actually received by the Tax Court in Seely, the court held that Treas. Reg. Sec. 
30l .7502(e)(2) does not preclude the introduction of extrinsic evidence to prove timely mailing. 



The court in Seely held that if the envelope lacks a postmark, then the postmark should be 
deemed illegible and the taxpayer may introduce extrinsic evidence. Petitioners in Seely 
submitted a sworn statement from their attorney alleging that he deposited the petition with 
USPS four days before the due date of the petition. Interestingly, the IRS admitted that it 
normally takes 8 - 15 business days for a document to be delivered to a government agency or 
office in the District of Columbia. Thus, by the TRS's own admission, it can take as many as 15 
business days for a document to be received by the Tax Court when sent by regular U.S. mail 
from anywhere in the country. 

Based upon the sworn statement from the Petitioners' attorney, and the information received 
from the IRS and USPS regarding the timeline for mail to get to the Tax Com1, the court sided 
with the Petitioners and held that it is more likely than not that the petition was timely filed. 

2 




