
Meeting of the Council of the 

Probate and Estate Planning Section of 

the State Bar of Michigan 

Friday, January 10, 2020 @ 9:00 a.m. 

University Club of MSU 

I. Call to Order

Minutes 

The Chair of the Council, Christopher A. Ballard, called the meeting to order at 9:45 a.m. 

II. Introduction of Guests

A. Meeting attendees introduced themselves.

B. The following officers and members of the Council were present:

Christopher A. Ballard, Chair

David P. Lucas, Chairperson Elect

David L.J.M. Skidmore, Vice Chairperson
Mark E. Kellogg, Secretary
James P. Spica, Treasurer

James F. Anderton
Michael G. Lichterman
Raj A. Malviya
Kurt A. Olson

Christine M. Savage
Christopher J. Caldwell

Kathleen M. Goetsch
Angela M. Hentkowski

Katie Lynwood
Melisa M.W. Mysliewiec

Neal Nusholtz
Robert C. Labe

Raj A. Malviya
Richard Mills

C. The following officers and members of Council were present and attended via
remote access: Nathan R. Piwowarski and Ken Silver

The Chair noted that a quorum was present, in person. 

D. The following liaisons to the Council were present: Neal Nusholtz (Tax Section).

E. Others present:

Douglas G. Chalgian
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Jeanne Murphy 

Ryan Bourjaily 

Rebecca K. W rock 

Kevin Cummings 

Georgette David 

Michael D. Shelton 

Theresa Rich 

VIA REMOTE ACCESS: 

Charlotte Shoup 

Christina Jeter (3L Law Student) 

Daniel Hilker 

Lisa Anderson 

Sam Nuxoll 

Michael Green 

Pete Hairston 

Carolyn Noble (Wayne State Law School) 

III. Excused Absences

The following officers and members of the Council were absent with excuse: Hon. 

Michael J aconette, Andy Mayoras and N azneen Hasan. 

IV. Lobbyist Report-Public Affairs Associates

No one was present on behalf of Public Policy Associates. 

V. Monthly Reports:

A. Minutes of Prior Council Meeting (Mark Kellogg)-ATTACHMENT 1

Minutes of Prior Council Meeting (submitted by Mark E. Kellogg): it was moved

and seconded to approve the Minutes of the December 14, 2019, meeting of the
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Council, as included in the meeting agenda materials and presented at the meeting. 

The minutes were approved by a vote of the Council. 

B. Chair's Report

1. Stay diligent on proposed legislation coming from the Section as this is an

election year. Any legislation not finished by December 31, 2020 will have

to be reintroduced.

2. Everyone will now be permitted to bring telephones in court rooms.

3. Jeanne Murphy of ICLE gave an update for the Probate and Estate

Planning Institute.

C. Committee on Special Projects (Katie Lynwood)

During CSP meeting discussed upcoming topics during the current fiscal year.

The anticipated topics include:

• Pre-martial Agreements (Christine Savage) - will be ready to present in

February; seeking a final review and vote from Council

• Community Property legislation (Neal Nusholtz) - waiting to hear from

banking group as to any objections; meeting the week of January 20th with

legislative representatives and Becky Bechler; proposed legislation was

already approved by Council but there have been some changes since

approval.

• House Bill 4260 Elder Abuse package (Mike Shelton) - the Elder Law

Section is suggesting some revisions and will be responding with comments

about the age included in the proposed legislation.
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• Legislative Development and Drafting Committee (Nathan Piwowarski) -

the following proposals will be ready for CSP over the course of the fiscal

year:

o Entireties Trust Proposal

o Motor Vehicle TOD (Georgette David and Katie Lynwood)

o Omnibus - if we get a request for changes (Nathan Piwowarski)

o Delaware Tax Trap legislation (Jim Spica)

o Qualified Dispositions in Trust Act and voidable transfers (Rob

Tiplady)

o Elder Abuse Task Force

o ART (HB 5321)

• Elder Abuse Task Force (Dan Hilker)

• Electronic Wills (Kurt Olson)

• Fiduciary exception (Warren Krueger)

D. Legislative Analysis & Monitoring Committee (Dan Hilker)

Dan discussed SB O 110 was signed by Governor Whitmer regarding amendment to

EPIC to allow a court-appointed limited guardian to supervise visits with an

incapacitated individual if certain conditions are met.

HB 5103 regarding priority of appointments and special personal representatives.

Draws distinction between general personal representative and special personal

representative.

E. Legislative Development and Drafting Committee (Nathan Piwowarski)

1. The proposal on entireties trust is in a delay mode.
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2. The Council is waiting for a proposal from the Michigan Bankers

Association (MBA). They have requested that we delay pending the input of the 

MBA. Nathan has requested input from Council regarding the next steps. Based 

upon discussion of Council, Nathan will proceed with introducing legislation 

regarding the entireties trusts. 

3. Have received a full draft of the Omnibus Blueback. Currently being

reviewed to ensure that it accurately reflects proposal adopted by Council. 

4. Work on motor vehicle TODs also continues. Lobbyist has assisted in

reaching out to Secretary of State to solicit its input and feedback. 

VI. Other Committees Presenting Oral Reports

A. Tax Committee (Chris Caldwell)

Chris distributed a Tax Nugget regarding the SECURE Act. See Tax Nugget

attached. Chris gave a summary of certain aspects of the SECURE Act.

VII. Other Committees Presenting Written Reports Only

A. Tax Section Liaison (Neal Nusholtz)-PR0VIDED HANDOUT; SEE ATTACHED.

Vill. Other Business 

Jim Spica presented a Treasurer's Report. The IRS reduced the mileage rate to 57.5 cents per mile. 

Jim also proposed a line item for a clerical assistant to the elected Secretary. There was the 

suggestion that this person assist the Chair of CSP as well. We will vote on this at the February 

meeting. 

IX. Adjournment

Seeing no other matters or business to be brought before the meeting of the Council, the Chair 

declared the meeting adjourned at 11:20 a.m. 

Respectfully submitted, 
Mark E. Kellogg, Secretary 

Next Probate Council Meeting: Friday, February 7, 2020, at 9 a.m. 
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State Bar of Michigan Probate Council 
Tax Nugget 

January 2020 

"How SECURE are your clients following enactment of the SECURE Act?" 

As we have all heard over the past two weeks, on December 20, 2019, the SECURE 
("Setting Every Community Up for Retirement Enhancement") Act (the "Act") was enacted into 
law. The Act includes minor changes to the law in several areas, apparently intended to provide 
additional options for individuals saving for retirement, along with some significant changes 
regarding the distribution of certain retirement plans following the death of the owner necessary 
to pay for the changes and generate additional revenue. This tax nugget highlights many of the 
minor changes (although it is not exhaustive), then focuses primarily on the more significant 
changes to post-death distributions. 

/ 

1. Effective Date. Generally speaking, the Act applies to plans of participants who died
after December 31, 2019. 1

2. Miscellaneous Provisions:

o RBD Age: Increased from 70 1/2 to age 72.

o Individuals can contribute to IRAs beyond the RBD if the plan owner is working.

o Employers will be permitted to allow ( and in some cases required to provide
information about) converting existing plans into lifetime annuity streams.

o Plan owners may withdraw $5,000 within one year of the birth or adoption of a
child without any penalty.

o 529 Plans may be used for certain registered apprenticeship programs and to pay
up to a maximum of $10,000 toward student loans.

3. RMD Rules:

o The Act does not change the definition of a DB. Rather it creates new rules for
required distributions and creates different categories of DBs such that the
following results are possible:

1 
However, there is some question about whether the new 10-year payout rule described below applies to a 

plan owned by a participant who died before 2020, but whose designated beneficiary ("DB") subsequently died 
before his or her life expectancy passed. Under previous law, the DB of the initial DB, now deceased, would be 
entitled to a payout based on the now deceased DB's life expectancy. The Act, however, appears to limit the 
successor DB to a 10-year payout ( described in more detail below), although the language in this regard is unclear as 
to which DB is being referred to at certain points. 



■ No Designated Beneficiary'(e.g., estate, charity, or non see-through trust
as beneficiary). In this case, there is no change from prior law. The
beneficiary will have a 5-year payout (12/31 of the year including the fifth
anniversary of the participant's death) if the owner died before RBD, or

the owner's remaining life expectancy if the owner died after RBD .

. ■ Designated Beneficiary. If there is a DB, but that DB does not qualify as 
an "Eligible Designed Beneficiary" (see below), there is a new IO-year 
rule for distributions. Although the statute doesn't specifically address it, 
because the IO-year payout is based on the existing 5-year payout 
structure for plans with no DB, those existing rules and regulations can 
help us apply how the 10-year rule should work in certain respects. First, 
the deadline for the payout will be December 31 of the year which 
includes the 10th anniversary of the plan owner's death. Second, there is 
no requirement for annual distributions as long as all plan benefits are 
distributed by the "10 year" deadline. 

■ Eligible Designated Beneficiary. There are several exceptions to the 10-
year payout rule:

• A surviving spouse may use a life expectancy payout (e.g., in the
case of a conduit trust for a surviving spouse) or roll over the
benefits to his or her own plan if the spouse is named as the
beneficiary. The 10-year payout then applies after the spouse's
death.

• A minor child is not subject to the 10-year payout rule initially, but
the rule applies after the child attains the age of majority.

• Disabled (under §72(m)(7)) and chronically ill (under
§7702B(c)(2)) beneficiaries are entitled to the life expectancy
payout; the IO-year payout applies after death of the disabled or
chronically ill beneficiary. An additional change specific only to
accumulation trusts for these eligible DBs is that if the trust has
multiple DBs, at least one of whom is disabled or chronically ill,
then the life expectancy rules can apply to a trust for the benefit of
the disabled or chronically ill DB.

• A beneficiary who does not qualify as an eligible designated
beneficiary under the prior bullet points but who is less than 10
years younger than the plan owner may also use a life expectancy
payout, which then converts to a 10-year payout after the
beneficiary's death.



4. Planning Considerations and General Take-Aways:

o Use of Conduit and Accumulation Trusts: The drafting techniques here have not
changed, but the use of them may as a result of the Act. For example:

• The use of a conduit trust may have been particularly important with
regard to planning for a child who for one reason or another should not
receive large amounts of money at any given time. The result of the Act is
that a conduit trust for a non-Eligible Designated Beneficiary will force
the complete distribution of the plan benefits received by the trust no later
than December 31 of the year of the 10th anniversary of the plan owner's
death. If the conduit trust beneficiary does qualify for one of the
exceptions above, then the modified use of the life expectancy payout is
still available.

• Accumulation trusts, on the other hand, only allow for the modified life
expectancy payout if the designated beneficiary is disabled or chronically
ill. An accumulation trust for a spouse or minor will be subject to new 10-
year payout.

o Roth IRA conversions: For certain clients, converting to a Roth may result in
significant tax savings over time, particularly if the owner is in a lower income
tax bracket than the expected beneficiary.

o Review Beneficiary Designations: Does a client name a trust as the beneficiary,
and if so, what is the planning purpose behind doing so. In some cases,
continuing with the existing plan will make sense ( e.g., an accumulation trust for
a spendthrift beneficiary) despite increased taxes resulting from a shorter payout
period. In some cases, a conduit trust might need to be changed to an
accumulation trust to avoid the distribution of the funds from the trust to the
beneficiary in 10 years.

o Charities as Beneficiaries: Clients who have philanthropic intent should consider
(even more so than before) naming charitable beneficiaries. These could specific
charities, or could name CRTs that would receive the entire distribution from the
plan over the 10-year period, but would make distributions to the beneficiary for
his or her lifetime. Because the payment is to the CRT, no income tax is assessed
at that time, so the shortened payout period does not result in an acceleration of
income taxes owed.

o "Tea Pot Trusts": Proposed in a recent "Leimberg Information Services" post by
Alan Gassman, et al., a "Tea Pot Trust" is one in which two separate trusts would
be created: one to receive the retirement benefits subject to a 10-year payout, and
another trust (with the same beneficiaries) to hold other assets. In each trust, the
trustee would have significant discretion to distribute assets among the various
beneficiaries to minimize potential income tax effects.

15823470 l.docx 



State Bar of Michigan 
Taxation Section 

Updated 10/31/2019 

Editor/Author: Sean H. Cook (Partner at Warner, Norcross+ Judd, LLP) 
Author: Nina Lucido (Associate at Warner, Norcross+ Judd, LLP) 
Author: Sarah Harper (Associate at Warner, Norcross+ Judd, LLP) 

Tax Highlights 

[Updates will be posted at connect.michh.ar.org/tax/pubpolicy/highlights] 

Mission: Tax Highlights is a summary of selected income, estate and gift legislative and 
regulatory tax developments of general interest. This is not a comprehensive reporter of all tax 
developments. YOUR input is welcome. You can submit proposals for topics to include by 
sending a message to Sean H. Cook at scook(a;,wnj.com. New materials from the last edition are 
in red. Materials related to the TCJA are in srccn. 

Current Hot Issues 

• Rev. Rul. 2019-11: Tax benefit rule explained for state income tax refunds received in a
subsequent tax period

• 199A Guidance: Proposed Rulemaking becomes FINAL (see below)
• Meals and Entertainment Guidance: Notice (see below)
• Opportunity Zone Guidance: Rev. Ru!. 2018-19; First set of Proposed Regulations issued

on 10/29/18; Second set of Proposed Regulations issued on 4/17/19; Third set expected in
January 2020. ln a FAQ 011 July l, 2019, the IRS provided relief for investors who
invested in 20 I 8 in QOFs prior to the publication of QOF netting rules that require an
investor to net his capital gains against capital losses at the end of the tax year before he
can invest in a QOF.

• Wayfair Decision Guidance: R.A.B. 2018-16
• Michigan: Illegal Activities: Notice dated September 12, 2018
• Centralized Partnership Audit Regime Notice 2019-6, 2019-3 IRB Tax Court adopted

final amended to its partnership litigation iules on July 15. 2019.
• Michigan Department of Treasury has issued a release that summarized the Michigan

income tax treatment of retirement and pension benefits effective for tax year 2018.
February 4, 2019.

• Michigan Department of Treasury has updated its guidance on the sales and use tax bad
debt deduction, for periods after September 30, 2019. This revised guidance incorporates
a recent Michigan Supreme Court decision. Michigan Revenue Administrative Bulletin
No. 2019-3, 02/15/2019.
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