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By the time this edition of the 
Michigan Probate & Estate 
Planning Journal is published, 
the 2017-2018 Michigan leg-
islative session will have end-
ed, with its usual hectic, end-
of-term lame duck session, 
and a new legislative session 
will have started. At Probate 

Council, we will be congratulating ourselves on 
our initiatives that passed and strategizing on ini-
tiatives that didn’t. Meanwhile, we are all active 
lawyers with our estate planning and probate 
practices.

I have been an estate planning and probate 
attorney since 1981, and I still find the practice 
both humbling and enriching.

Humbling because there is always something 
to learn or to improve. New techniques to solve 
problems and transfer wealth; new problems 
raised by new laws, the IRS or squabbling fami-
ly members; new approaches; new perspectives 
on what may be important to the next genera-
tion. If you want to hear different perspectives 
and approaches, try raising an issue at a Probate 
Council meeting. The people attending have dif-
ferent kinds of clients and encounter different 
challenges—and what may solve a challenge 
for one may create different challenges for an-
other. Many times after hearing my colleagues, I 
changed my mind. Come to one of our meetings!

Enriching because of the opportunities to 
learn from each other’s experiences and wis-
dom. Daily, estate planning and probate lawyers 
generously give their time and expertise by pre-
paring and presenting seminars at the Annual 
Probate Institute, the annual Probate Drafting 
Seminar, or numerous other seminars; serving 
on the Section’s many committees and attending 
Probate Council meetings; donating their time to 
pro bono matters; or sharing their thoughts on 

the Section’s SBM Connect community. 
All of this sharing often leads me to change my 

estate planning templates. The templates then 
get longer and longer until one of my colleagues 
insists on housecleaning to remove some lan-
guage and make them more user-friendly for our 
clients. 

I hope you find this issue of the Michigan Pro-
bate & Estate Planning Journal to be enriching. 
You’ll find cutting edge techniques (see James 
Spica’s article about Michigan’s divided and di-
rected trustee proposal) and recurring issues 
(see the article by Rosemary Howley Buhl and 
Katie Lynwood about older couples remarrying 
and divorcing and my article about choosing the 
Trustee). You’ll also read about the brave new 
world of using electronic media for estate plan-
ning by Alan May and Kate Ringler. You may 
even find yourself adding some language to your 
templates (or creating new ones).

 

From the Desk of the Chairperson
By Marguerite Munson Lentz
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The Michael W. Irish Award was created by 
the Council of the Probate and Estate Planning 
Section to honor a practitioner, based on the rec-
ommendations of his or her peers, whose con-
tributions to the Probate and Estate Planning 
Section of the State Bar of Michigan, and whose 
service to his or her community reflect the high 
standards of professionalism and selflessness 
exemplified by the late Michael W. Irish. 

This award was first presented in 1995 in hon-
or of the late Michael W. Irish. Since 1995, eigh-
teen practitioners have been honored with the 
Michael W. Irish Award. This year, that award 
was presented to our very own editor, Nancy 
L. Little. Nancy is a shareholder with the firm 
of Buhl, Little, Lynwood & Harris, PLC in East 
Lansing. Nancy’s countless contributions to the 
Probate and Estate Planning Section, including 
serving on Council for more than ten years as 
both a member and officer, and serving as editor 
of this Journal for more than seventeen years, 
no doubt, make hers a household name. 

I have had the pleasure of knowing Nancy for 
many years, and I am grateful to have been able 
to work with her for a number of those years. I 
consider her one of my greatest mentors. It is 
my pleasure to be able to congratulate her and 
share some of her many accomplishments that 
made this award so well-deserved. 

Nancy graduated from Wayne State Univer-
sity in 1986, summa cum laude, Phi Beta Kappa, 
and obtained her J.D. in 1989 from the University 
of Michigan. During this time, she was also rais-
ing her young daughter, Jessica, and juggling all 
the demands of being a young working mother. 
After graduation, with a desire to practice in the 
areas of estate planning and trust and estate 
administration, a law school professor advised 
her to seek out a position working with the late 
Joe C. Foster, Jr. and Everett R. Zack in Lan-
sing, Michigan (both of whom are prior recipients 

of the Michael W. Irish Award as well). She took 
the professor’s advice and began her successful 
and distinguished career practicing in the areas 
of estate planning, trust and estate administra-
tion, estate and gift tax, and trust and estate liti-
gation.  

Nancy is past chair of the Probate and Estate 
Planning Section of the State Bar of Michigan, 
a Fellow of the American College of Trust and 
Estate Counsel, recognized in Michigan Super 
Lawyers, and has been named among the Best 
Lawyers in America since 1995. She was named 
by Best Lawyers as the Lansing Area’s “Lawyer 
of the Year” in Trusts and Estates in 2015 and 
in Trusts and Estates Litigation in 2012. Super 
Lawyers named Nancy as among the “Top 50 
Women Lawyers in Michigan” and the “Top 100 
Lawyers in Michigan,” and she was honored as 
one of 20 “Michigan Women in the Law” by Mich-
igan Lawyers Weekly in 2011. Nancy also serves 
on the Michigan Institute of Continuing Legal Ed-
ucation’s Advisory Board.    

Nancy is a frequent contributor to the Michigan 
Institute of Continuing Legal Education (ICLE) 
and a frequent lecturer on trust and estate-relat-
ed topics. Nancy is author of the book, Informal 
Estate Proceedings in Michigan, published by 
ICLE. She is also the author of chapters in each 
of the following books published by ICLE: Attor-
ney Fee Agreements in Michigan, Fifth Edition; 
Michigan Probate Litigation, Third Edition; and 
Trust Administration Under the Michigan Trust 
Code. 

Amidst family life, running a successful and 
busy practice, and her many contributions and 
commitments to ICLE and the Probate and Es-
tate Planning Section, Nancy has served on a 
number of boards, including the American Red 
Cross Livingston County Chapter Board of Di-
rectors, the American Red Cross Central and 
Northern Michigan Regional Task Force, the 

Nancy L. Little Receives the Michael W. Irish Award
By Melisa M. W. Mysliwiec
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Capital Region Community Foundation Board of 
Directors, and the Capitol Area Humane Society 
Board of Directors. She also has served on the 
Lansing Community College Foundation Public 
Relations Committee and the Capital Area Unit-
ed Way Planned Giving Committee. 

When Nancy has free time, she enjoys spend-
ing time with her daughter and her three grand-
daughters, traveling the world, or grabbing a 
meal at her favorite restaurant, El Azteco, in East 
Lansing.  

Despite Nancy’s many accomplishments and 
her endless contribution of time and talents to 
our profession and the community, Nancy has 
never been too busy to help a fellow practitioner. 
No matter how busy she may be, no matter 

what deadlines may be looming, Nancy has al-
ways made herself available to patiently answer 
a question, discuss an issue, offer advice, or an-
alyze a situation with another practitioner. Nancy 
is kind and humble and a friend to all who know 
her. Her generous contributions and commitment 
to the probate and estate planning practice have 
strengthened both the Section and the trusts and 
estates practice in general, and for that, we are 
grateful. Congratulations, Nancy, on your receipt 
of the Michael W. Irish Award; it is an honor that 
is genuinely well deserved by you.     
      

MICHIGAN PROBATE & ESTATE PLANNINGWinter 2018

Nancy Little and John Bos
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Editor’s Note: This article, a version of which 
will appear subsequently in the Wayne Law Re-
view,∗ appears in the Michigan Probate and Es-
tate Planning Journal by the kind permission of 
the Wayne Law Review.

Introduction

On November 11, 2017, the Council of the 
Probate and Estate Planning Section of the 
State Bar of Michigan approved a legislative pro-
posal developed by the Council’s Divided and 
Directed Trusteeships ad Hoc Committee.1 The 
approved proposal introduces two innovations to 
the Michigan Trust Code (MTC): it imports the 
Uniform Directed Trust Act (UDTA), which regu-
lates what are commonly known as powers to 
direct trustees,2 and it provides a statutory tem-
plate for a more radical scheme of fiduciary coor-
dination that may be styled divided trusteeship.3 
The author has written elsewhere about divid-
ed trusteeships.4 The present Article focuses on 
the proposal’s version of the UDTA, the Michi-
gan UDTA (MUDTA):5 Part II of the Article de-
scribes how enactment of the MUDTA will affect 
the treatment of powers to direct trustees under 
the MTC; Part III describes how the MUDTA dif-
fers from the UDTA.

How the Proposal Changes Michigan Law

The proposal’s importation of the UDTA into 
the MTC is effected primarily by the addition of 
a new section, section 7703a.6 Now, the MTC 
is a version of the Uniform Trust Code (UTC),7 
and the effect of the UDTA in a state that has 
adopted the UTC, is to displace subsections (b) 
through (d) of UTC section 808,8 which have 
their local installation in Michigan in MTC sec-
tion 7809.9 So, under the proposal, the new sec-
tion 7703a displaces MTC section 7809.10 The 
salient substantive results are (1) a change in 
the scope of the statutory imposition of duties to 

trust beneficiaries on persons having powers to 
direct the actions of trustees and (2) a change 
in the circumstances in which a trustee who is 
subject to direction can be liable for doing as the 
power holder directs or for doing nothing, if that 
is what the trust instrument that creates the pow-
er contemplates, when directions from the power 
holder are not forthcoming.

Nomenclature

“Trust Protectors,” “Trust Directors,” and 
“Powers of Direction”

The proposal also involves a change of no-
menclature: whereas MTC section 7809 de-
scribes the legal relations to beneficiaries and 
trustees borne by what the MTC currently calls 
“trust protectors,”11 the new section 7703a de-
scribes the legal relations to beneficiaries and 
trustees borne by what the proposal (following 
the UDTA) calls “trust directors.”12 And the MUD-
TA defines ‘trust director’13 generally as some-
one having a “power of direction,” which is de-
fined generally as “a power over a trust grant-
ed by the terms of the trust.”14 The latter defini-
tion is convenient in one way, because the idea 
of a power over a trust is broad enough to de-
scribe useful powers that sit awkwardly under 
the MTC’s current description of a “power to di-
rect certain actions with respect to the trust,”15 or 
UTC section 808’s “power to direct certain ac-
tions of the trustee,”16 or the Restatement (Third) 
of Trusts’ “power to direct or otherwise control 
certain conduct of the trustee.”17 It is difficult to 
think of a power to release a trustee from liability, 
for example, as a power to direct administrative 
actions in the sense naturally evoked by each of 
the formulations just quoted.18

“Powers to Direct,” and “Trustees Subject 
to Direction” as Opposed to “Powers of 
Direction” and “Directed Trustees”

Used Not Only As Directed: Michigan’s Adaptation of the Uniform Directed 
Trust Act

By James P. Spica
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But the MUDTA’s terminology is an expository 
inconvenience in that it coopts for technical use 
terms that we should otherwise find it natural to 
use in nontechnical senses. We might well, for 
example, call any power granted by the terms of 
a trust that allows the holder to direct a trustee 
or otherwise affect a trustee’s tenure or admin-
istration a “power of direction” if it were not for 
the MUDTA’s appropriation of that expression 
to indicate the proper subset of such powers to 
which the MUDTA selectively applies.19 (As we 
shall see, the MUDTA does not apply, for exam-
ple, to any power to remove a trustee or a “trust 
director,” and such a power is, therefore, not a 
“power of direction” within the meaning of the 
MUDTA.)20 Likewise, it would seem natural to re-
fer to a trustee who is expected, under the terms 
of a trust, to follow another’s directions (on some 
matter) as a “directed trustee” if the MUDTA did 
not assign that term the special signification of 
“a trustee subject to a power of direction”21 thus 
causing the narrowness of the MUDTA’s techni-
cal definition of ‘power of direction’ to push some 
trustees who are clearly expected under govern-
ing trust terms to follow the directions of others22 
quite outside the extension of ‘directed trustee’ 
in the MUDTA’s coinage.

We shall therefore be involved in some pe-
riphrases in what follows. In order to leave the 
term ‘power of direction’ to the MUDTA’s techni-
cal appropriation, we shall refer generally to a 
power granted by the terms of a trust that allows 
the holder to direct a trustee or otherwise affect a 
trustee’s tenure or administration—a power that 
may or may not be a “power of direction” within 
the meaning of the MUDTA—as a “power to di-
rect [a trustee or other who can affect the ad-
ministration of a trust].” And in order to grant the 
MUDTA its special, technical use of the term ‘di-
rected trustee,’ we shall refer generally to a trust-
ee who is expected under the terms of the trust 
to follow specified directions—a trustee who 
may or may not be a “directed trustee” within the 
meaning of the MUDTA—as a “trustee [who is] 
subject to direction [by the holder of a power to 
direct].”

“Obligations to Trust Beneficiaries” as 
Opposed to “Fiduciary Obligations”

We shall have to put up with one other termi-
nological inconvenience that is worth mentioning 
at the outset. It would be convenient to refer gen-
erally to the obligations to trust beneficiaries that 
MTC section 7809 imposes on “trust protectors” 
and those that proposed section 7703a imposes 
on “trust directors” as “fiduciary obligations,” but 
as we shall see, MTC section 7809 seems, albeit 
pointlessly, to distinguish (1) the unspecified “fi-
duciary” duties that the section imposes on non-
beneficiary “trust protectors” presumptively with 
respect to all powers but ineradicably only with 
respect to powers other than administrative pow-
ers described in Internal Revenue Code (IRC) 
section 675(4) from (2) the obligation, which the 
section imposes ineradicably on nonbeneficia-
ry “trust protectors” with respect to all powers, 
to “exercise or refrain from exercising any pow-
er, duty, or discretion in good faith and in accor-
dance with the terms and purposes of the trust 
and the interests of the beneficiaries.”23

The possible coherence of such a distinction 
is briefly discussed below,24 but the MUDTA (fol-
lowing the UDTA) simply assimilates “trust direc-
tors” to trustees for purposes of imposing duties 
and liabilities on “trust directors.”25 The MUDTA 
is therefore indifferent to a possible distinction 
among a trustee’s duties qua trustee between 
those that may be, in some refined sense, strictly 
fiduciary duties and those that are not—if a trust-
ee with a given power over the trust in question 
would have a given duty qua trustee in the exer-
cise or nonexercise of the power, then the MUD-
TA imposes that same duty on a “trust director” 
who wields the power, regardless of the duty’s 
characterization as “fiduciary” or “nonfiduciary.”26

For our purposes, then, nothing hangs on 
whether a given duty imposed on the holder of 
a power to direct by either MTC section 7809 
or proposed section 7703a is properly a “fidu-
ciary” duty according to our best interpretation 
or conception of uniquely fiduciary relations. We 



Winter 2018MICHIGAN PROBATE & ESTATE PLANNING

6

can harmlessly eschew that question—as we 
will do—by referring hereafter to the obligations 
to trust beneficiaries that are imposed on “trust 
protectors” by MTC section 7809 and the obliga-
tions to trust beneficiaries that are imposed on 
“trust directors” by proposed section 7703a sim-
ply as “obligations to trust beneficiaries.”

The Scope of Statutory Imposition of Obli-
gations to Trust Beneficiaries on Holders 
of Powers to Direct (and herein of “Newly 
Excluded Powers,” “Overlap Powers,” and 
“Newly Included Powers”)

By substituting its version of the UDTA for 
MTC section 7809, the proposal alters the scope 
of statutory imposition of obligations to trust ben-
eficiaries on persons having powers to direct in 
two ways: (1) there are powers currently trig-
gering obligations to trust beneficiaries, in some 
circumstances,27 under MTC section 7809 that 
will not trigger such obligations, in those circum-
stances, under proposed section 7703a (New-
ly Excluded Powers), (2) and there are powers 
that will trigger obligations to trust beneficiaries, 
in some circumstances, under proposed sec-
tion 7703a that do not now trigger such obliga-
tions, in those circumstances, under MTC sec-
tion 7809 (Newly Included Powers). There are 
also, of course, powers currently triggering ob-
ligations to trust beneficiaries, in some circum-
stances, under MTC section 7809 that will also 
trigger such obligations, in those circumstances, 
under proposed section 7703a (Overlap Pow-
ers).

So, if one likes the proposal as a change from 
the status quo in Michigan for the statutory im-
position of obligations to trust beneficiaries as 
constraints on holders of powers to direct, it is 
because one prefers (1) that Newly Excluded 
Powers should not trigger statutory obligations 
to trust beneficiaries in the circumstances they 
currently do under the MTC and (2) that Newly 
Included Powers, which currently do not trigger 
statutory obligations to trust beneficiaries under 
the MTC, should trigger such obligations in the 

circumstances they will under proposed sec-
tion 7703a.

Newly Excluded Powers

Certain Powers Held by  
Nonsettlor-Nonbeneficiaries

The powers currently triggering obligations to 
trust beneficiaries under MTC section 7809 do 
not include any power held by a settlor of the trust 
in question because section 7809 prescribes 
the duties, liabilities, and relations with trustees 
of “trust protectors,” and for purposes of sec-
tion 7809, the term ‘trust protector’ excludes “[t]
he settlor of a trust”—meaning, presumably, the 
settlor of the trust in question.28 The powers cur-
rently triggering obligations to trust beneficiaries 
under MTC section 7809 also do not include any 
power held by a beneficiary of the trust in ques-
tion because MTC section 7809 imposes duties 
on “[a] trust protector[] other than a trust protec-
tor who is a beneficiary of the trust.”29 Thus, ev-
ery power that currently triggers obligations to 
trust beneficiaries under MTC section 7809 is a 
power held by someone who is neither a settlor 
nor a beneficiary of the trust in question.

Certain Powers to Remove a Trustee

The powers currently triggering obligations to 
trust beneficiaries under MTC section 7809 do 
not include any power that constitutes a power 
of appointment because for purposes of sec-
tion 7809, the term ‘trust protector’ excludes “[t]
he holder of a power of appointment.”30 Now, nei-
ther the MTC nor the larger Estates and Protect-
ed Individuals Code (EPIC) of which the MTC is 
a part defines the term ‘power of appointment,’31 
but the provisions of the Michigan Powers of 
Appointment Act of 1967 (MPAA) are no doubt 
in pari materia for purposes of interpreting the 
MTC.32 According to the MPAA, “‘power of ap-
pointment’ means a power…to designate…the 
transferees of property.”33

Unlike the definitions of ‘power of appoint-
ment’ in the Restatement (Second) of Property: 
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Donative Transfers and the Restatement (Third) 
of Property: Wills and Other Donative Transfers, 
the MPAA definition includes—by its broad ref-
erence to “transferees of property”—powers to 
designate the transferees of proprietary rights 
generally, not just rights of enjoyment or “ben-
eficial interests.”34 This broader contemplation of 
powers to designate the transferees of incidents 
of ownership that may or may not involve rights 
of enjoyment comports with a traditional con-
ception of powers of appointment: “Dispositive 
powers are powers which authorize [a] person to 
create or dispose of beneficial interests or pro-
prietary rights in property… . Powers of appoint-
ment are the most important and most common 
dispositive powers.”35

The result is that if someone wielding a power 
to remove a trustee can also replace a trustee 
whom she has removed, the confluence of the 
removal and replacement powers constitutes a 
power of appointment within the meaning of the 
MPAA, and, therefore, the MTC—because it en-
ables the power holder to cause a transfer of the 
legal ownership of the res from one trustee to 
another.36 Hence, to trigger obligations to trust 
beneficiaries under MTC section 7809, a nonset-
tlor-nonbeneficiary’s power to remove a trustee 
must be a power to remove a trustee without a 
concomitant power to fill any resulting vacancy 
or, indeed, to trigger the appointment of a known, 
predetermined successor. Otherwise, the MTC’s 
exclusion of holders of powers of appointment 
from the extension of the term ‘trust protector’ 
will take the case out of section 7809 altogether.

On the other hand, a power to remove a trust-
ee is not included among the powers that will 
trigger obligations to trust beneficiaries under 
proposed section 7703a, regardless of whether 
the power is coupled with a power to fill a result-
ing vacancy: the MUDTA does not impose duties 
on the holder of a power to remove or appoint a 
trustee.37

This exclusion addresses the compelling sug-
gestion to the [Uniform Law Commission (ULC)] 
drafting committee that granting a person a pow-

er to appoint or remove a trustee is a common 
drafting practice that arose separately from the 
phenomenon of directed trusts. Under prevail-
ing law, the only limit on the exercise of a power 
to appoint or remove a trustee is that it “must 
conform to any valid requirements or limitations 
imposed by the trust terms.”38

So, a power in someone who is neither a set-
tlor nor a beneficiary of the trust in question to 
remove a trustee is a Newly Excluded Power 
(i.e., a power that currently triggers obligations to 
trust beneficiaries under MTC section 7809 that 
will not trigger such obligations under proposed 
section 7703a) if exercise of the removal power 
will create either no vacancy or a vacancy that 
will have to be filled by the prospective action of 
someone other than the power holder.

Power to Remove a “Nontrustee Trust Actor” 
Who Wields a Nondispositive Power

It will be convenient for us to refer to a non-
trustee who has a power to direct the trustee (or 
a power to direct someone else who has a pow-
er to direct the trustee) in the exercise of one 
or more of the trustee’s powers qua trustee as 
a “nontrustee trust actor.”39 Now, a power to di-
rect the exercise (or nonexercise) of a power of 
appointment is a power of appointment.40 And 
a power to confer a power of appointment may 
also be a power of appointment. 41 Thus, a pow-
er to remove and replace a nontrustee trust ac-
tor who can direct a trustee in the exercise of 
a fiduciary power of appointment may constitute 
a power to confer a power of appointment (on 
the removed nontrustee trust actor’s succes-
sor), which is itself a power of appointment; and 
in that case, the holder of the removal-and-re-
placement power is not a “trust protector” within 
the meaning of MTC section 7809.42 Hence, in 
order to prevent the MTC’s exclusion of holders 
of powers of appointment from the extension of 
the term ‘trust protector’ from taking the case out 
of section 7809 altogether, we may contemplate 
a power to remove and replace a nontrustee 
trust actor whose power (to direct the trustee) is 
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a nondispositive power; that is, we may contem-
plate a power that does not amount to a power 
to confer a power of appointment because the 
trustee function that the nontrustee trust actor 
is empowered to direct is a nondispositive func-
tion.43

In that case, the power to remove and replace 
the nontrustee trust actor will not constitute a 
power of appointment within the meaning of the 
MTC because (1) by hypothesis, the power is 
not a power to confer a power of appointment, 
and (2) a power of appointment is otherwise de-
fined as a power “to designate the transferees of 
property,”44 whereas the nontrustee trust actor, 
as such, will not hold property—legal title to the 
res is in the trustee(s), and “equitable title”45 is 
in the trust beneficiaries other than those whose 
status as “beneficiaries” is predicated merely on 
their having powers of appointment.46 Thus, if a 
given nontrustee trust actor’s power is a power 
to direct the trustee in the exercise of a nondis-
positive trustee function, the confluence of the 
powers to remove that nontrustee trust actor 
and replace her will not constitute a power of ap-
pointment, and the holder of the removal-and-
replacement power (given that she is not a set-
tlor of the trust in question)47 is a “trust protector” 
within the meaning of MTC section 7809.48

On the other hand, at least if the nontrustee 
trust actor is a “trust director” within the meaning 
of the MUDTA, a power to remove her is not in-
cluded among the powers that will trigger obliga-
tions to trust beneficiaries under proposed sec-
tion 7703a, regardless of whether the nontrust-
ee trust actor’s power is dispositive, because the 
MUDTA does not impose duties on the holder of 
a power to remove or appoint a trust director.49 
The rationale for this exclusion is the conflu-
ence of the “compelling suggestion to the [ULC] 
drafting committee” regarding powers to remove 
and appoint trustees (mentioned above)50 and 
the MUDTA’s overarching strategy of assimilat-
ing “trust directors” to trustees for purposes of 
imposing duties and liabilities.51 So, a power in 
someone who is neither a settlor nor a benefi-

ciary of the trust in question to remove a non-
trustee trust actor is a Newly Excluded Power 
(i.e., a power that currently triggers obligations to 
trust beneficiaries under MTC section 7809 that 
will not trigger such obligations under proposed 
section 7703a)—at least if the nontrustee trust 
actor is a “trust director”—if the nontrustee trust 
actor’s power is nondispositive.

Certain Powers to Remove a Nontrustee Trust 
Actor Who Wields a Dispositive Power

In order to prevent the MTC’s exclusion of 
holders of powers of appointment from the ex-
tension of the term ‘trust protector’ from taking 
the case out of section 7809 altogether, we may 
also contemplate a power to remove a nontrust-
ee trust actor whose power (to direct the trustee) 
is a dispositive power (because the trustee func-
tion subject to the power is dispositive) if exer-
cise of the removal power will create either no 
vacancy or a vacancy that will have to be filled 
by the prospective action of someone other than 
the holder of the removal power. In that case, the 
nontrustee trust actor’s power may amount to a 
power of appointment,52 but the removal power 
does not,53 and the holder of the removal power, 
therefore, may be a “trust protector.”

Once again, though, at least if the nontrustee 
trust actor is a “trust director” within the mean-
ing of the MUDTA, the power to remove her is 
not included among the powers that will trigger 
obligations to trust beneficiaries under proposed 
section 7703a because the MUDTA does not 
impose duties on the holder of a power to re-
move or appoint a trust director.54 So, a power 
in someone who is neither a settlor nor a ben-
eficiary of the trust in question to remove a non-
trustee trust actor is a Newly Excluded Power 
(i.e., a power that currently triggers obligations to 
trust beneficiaries under MTC section 7809 that 
will not trigger such obligations under proposed 
section 7703a)—at least if the nontrustee trust 
actor is a “trust director”—even if the nontrustee 
trust actor’s power is a power of appointment, 
provided exercise of the removal power will cre-
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ate either no vacancy or a vacancy that will have 
to be filled by the prospective action of someone 
other than the holder of the removal power.

Certain Powers to Ascertain the Happening of 
an Event That Affects Administration

A power decisively to ascertain the happen-
ing of an event that affects the administration of 
a trust may constitute a power of appointment. 
If, for example, a person P has the power, under 
the terms of a trust, to certify, at whatever time, 
if any, P thinks appropriate, that a certain benefi-
ciary of the trust, B, has become “a contributing 
member of society,” whereupon B will be entitled 
to regular trust distributions, P arguably has a 
power of appointment.55 In that case, MTC sec-
tion 7809 does not impose duties to trust benefi-
ciaries in respect of P’s power.56 Thus, in order 
to posit a power to ascertain the happening of an 
event affecting trust administration that currently 
triggers obligations to trust beneficiaries under 
MTC section 7809, we have specifically to con-
template a power that does not constitute a pow-
er of appointment.

Let us suppose, therefore, that the terms of 
a trust grant the settlor’s friend F the power to 
certify that the trustee, T, has at some point, be-
come “disabled,” whereupon the then-current in-
come beneficiaries of the trust will be entitled to 
elect T’s successor as trustee. Assuming F is not 
a beneficiary of the trust,57 F’s power is a Newly 
Excluded Power (i.e., a power that currently trig-
gers obligations to trust beneficiaries under MTC 
section 7809 that will not trigger such obligations 
under proposed section 7703a) as it is a power 
to remove a trustee without a concomitant pow-
er to fill the resulting vacancy (or to trigger the 
appointment of a known, predetermined succes-
sor).58

But now let us suppose instead that F’s pow-
er is a power to certify that a certain beneficiary 
of the trust, B, has, at some point, become “so 
disabled as to be unsuited to living on her own” 
so that, among other things, certain residential 
property owned by the trustee and maintained 

for B’s use will more or less promptly be sold 
and the proceeds of sale held for B’s benefit. In 
that case, F is both a “trust protector” within the 
meaning of the current MTC and a “trust director” 
within the meaning of the MUDTA.59 So, assum-
ing again that F is not a beneficiary of the trust, 
F’s power triggers obligations to trust beneficia-
ries under MTC section 7809.60 But F’s power 
will or will not trigger such obligations under pro-
posed section 7703a depending on whether F is 
a health-care professional who acts in that ca-
pacity in ascertaining B’s disability, for if F is a 
health-care professional acting in that capacity, 
then unless the terms of the trust provide other-
wise, F has no duty under the MUDTA to any of 
the trust’s beneficiaries.61

This [provision] addresses the concern that a 
health-care professional might refuse appoint-
ment as a trust director if such service would ex-
pose the professional to fiduciary duty under [the 
UDTA]. For example, the terms of a trust might 
call for a health-care professional to determine 
the capacity or sobriety of a beneficiary or the 
capacity of a settlor.62

Thus, a power to ascertain the happening of 
an event that affects the administration of a trust 
is a Newly Excluded Power (i.e., a power that 
currently triggers obligations to trust beneficia-
ries under MTC section 7809 that will not trigger 
such obligations under proposed section 7703a) 
if (1) it does not amount to a power of appoint-
ment, (2) the power holder is neither a settlor 
nor a beneficiary of the trust in question but is a 
health-care professional who acts in that capac-
ity in ascertaining the happening of the event in 
question, and (3) the terms of the trust do not ex-
pressly require that the power be exercised in a 
fiduciary capacity.

Certain Powers Described in Internal Revenue 
Code Section 675(4)

If it is not held by a settlor or a beneficiary of 
the trust in question and does not constitute a 
power of appointment,63 an administrative pow-
er that is described in IRC section 675(4)64 is a 
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power that currently triggers an ineradicable ob-
ligation under MTC section 7809 to exercise the 
power “in good faith and in accordance with the 
terms and purposes of the trust and the interests 
of the beneficiaries,”65 although section 7809(2) 
also says that the terms of the trust may pro-
vide that an IRC section 675(4) power is to be 
exercised in a “nonfiduciary capacity.”66 Now, it 
is arguable that not every duty a fiduciary owes 
someone with whom she stands in a fiduciary re-
lation is a fiduciary duty. In a contractual setting, 
for example, the duty of a fiduciary to use proper 
skill and care in the discharge of her functions, 
though obviously a duty of a fiduciary (viz., the 
fiduciary in question), is arguably not a duty of 
a fiduciary qua fiduciary and so, arguably, can-
not accurately be described as one of the fidu-
ciary’s fiduciary duties.67 And it has occasionally 
been argued that the duties to act in good faith 
in the interests of trust beneficiaries and to follow 
the terms and purposes of the trust are them-
selves distinguishable from distinctively fiduciary 
duties, which, according to this view, are just the 
duties of impartiality and undivided loyalty.68

Assuming this conception of fiduciary rela-
tions is coherent,69 it would allow us to suppose 
that a “trust protector” who has certain powers 
over a trust that trigger what are, according to 
this conception, strictly fiduciary duties under 
MTC section 7809 may have, in addition to those 
powers, whatever they happen to be, an IRC 
section 675(4) power that the trust instrument ef-
fectively authorizes the protector to exercise in a 
nonfiduciary capacity even though the IRC sec-
tion 675(4) power must be exercised, according 
to the current MTC, in good faith in accordance 
with the terms and purposes of the trust and the 
interests of the beneficiaries.70 On its face, that 
conception would also allow us to suppose that 
a “trust protector” whose only power over a given 
trust is an IRC section 675(4) power which the 
trust instrument authorizes the protector to ex-
ercise in a nonfiduciary capacity is simply not a 
fiduciary, though by virtue of the power, the pro-
tector acquires duties of good faith and faithful-

ness to the terms and purposes of the trust and 
the interests of the beneficiaries under MTC sec-
tion 7809.

This last step may prove too much under the 
MTC given that the ineradicable, minimum obli-
gations to trust beneficiaries currently imposed 
by MTC section 7809 on the holder of an IRC 
section 675(4) power are the same ineradicable, 
minimum obligations imposed, under the MTC, 
on trustees;71 for it would presumably be discon-
certing to conclude that a settlor could validly 
create an express trust, subject to Michigan law, 
whose trustees were nowise fiduciaries. In any 
case, though, the conception of fiduciary rela-
tions that we have been considering here is utter-
ly wasted on the Internal Revenue Service (Ser-
vice) in respect of IRC section 675(4) because 
the Treasury regulations specify that the relevant 
inquiry for federal tax purposes is just whether 
the power is in fact “exercisable primarily in the 
interests of the beneficiaries.”72 The Service is 
unlikely to accept that a nominally “nonfiduciary” 
IRC section 675(4) power subject to current 
Michigan law is “exercisable in a nonfiduciary ca-
pacity” within the meaning of IRC section 675(4) 
given that (1) regardless of what the trust instru-
ment says about the power’s being exercisable 
in a nonfiduciary capacity, such a power has to 
be exercised in accordance with the interests of 
the trust beneficiaries73 and (2) as just noted, the 
ineradicable, minimum obligations thus imposed 
on a holder of an IRC section 675(4) power are 
the same ineradicable, minimum obligations im-
posed, under the MTC, on trustees.74

A nonbeneficiary trust protector’s inability, un-
der the current MTC, to exercise an IRC sec-
tion 675(4) administrative power in a “nonfidu-
ciary capacity” within the meaning of IRC sec-
tion 675(4) may be without practical effect to the 
extent that a power to substitute assets, which 
is perhaps the most prevalent of the powers de-
scribed in section 675(4), is given to, or reserved 
by, a settlor of the trust in question or constitutes 
a power of appointment—because, again, in 
those circumstances, the holder of the power is 
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not a “trust protector” within the meaning of MTC 
section 7809.75 But anyone who recognizes that 
a power to substitute assets will rarely constitute 
a power of appointment76 or who doubts that a 
power to substitute assets is the only IRC sec-
tion 675(4) power worth giving a nonsettlor-non-
beneficiary nontrustee trust actor for tax-engi-
neering purposes will be glad of a proposal that 
excludes IRC section 675(4) powers from the 
scope of a nontrustee trust actor’s statutorily im-
posed obligations to trust beneficiaries.

The MUDTA does that: it excludes from the 
powers triggering obligations to trust beneficia-
ries an expressly nonfiduciary power that “must 
be held in a nonfiduciary capacity to achieve the 
settlor’s tax objectives under the [IRC].”77 And by 
expressly referring to the IRC in this connection, 
the MUDTA makes what counts as being exer-
cisable in a “nonfiduciary capacity” within the 
meaning of IRC section 675(4) the touchstone.

This exclusion is responsive to multiple sugges-
tions to the [ULC] drafting committee that certain 
powers held by a person other than a trustee 
must be nonfiduciary to achieve the settlor’s 
federal tax objectives. For example, to ensure 
that a trust is a grantor trust for federal income 
tax purposes, a common practice is to include in 
the trust instrument a provision that allows the 
settlor or another person to substitute assets of 
the trust for assets of an equivalent value, exer-
cisable in a nonfiduciary capacity. If the power 
to substitute assets is exercisable in a fiduciary 
capacity, the power will not cause the trust to be 
a grantor trust. Without the exception of subsec-
tion (b)(5), therefore, this common drafting prac-
tice might no longer ensure grantor trust status 
in a state that enacts [the UDTA], and the tax 
status of existing trusts with such a provision 
would be thrown into disarray.78

Thus, a nominally “nonfiduciary” power that is 
described in IRC section 675(4) is a Newly Ex-
cluded Power (i.e., a power that currently trig-
gers obligations to trust beneficiaries under MTC 
section 7809 that will not trigger such obligations 
under proposed section 7703a) if the power 

does not constitute a power of appointment and 
the power holder is neither a settlor nor a benefi-
ciary of the trust in question.

Overlap Powers

Certain Powers Held by Nonsettlor-Nonbenefi-
ciaries

In this section of the Article, we shall describe 
Overlap Powers—i.e., powers that currently trig-
ger obligations to trust beneficiaries under MTC 
section 7809 that will also trigger such obliga-
tions under proposed section 7703a. We have 
to remember, therefore, that, for reasons already 
given, each of the powers that currently triggers 
obligations to trust beneficiaries under MTC sec-
tion 7809 is a power held by someone who is 
neither a settlor nor a beneficiary of the trust in 
question.79 Because that is true of all powers that 
currently trigger obligations to trust beneficiaries 
under MTC section 7809, it is true of all Overlap 
Powers.

Power to Acquire, Dispose of, Exchange, or 
Retain Trust Investments If the Power Does Not 
Constitute a Power of Appointment

We draw a line between powers of appoint-
ment and other dispositive powers,80 on the one 
hand, and powers of sale, like investment pow-
ers, on the other.81 The latter are classed as ad-
ministrative or managerial powers, sometimes 
called “executive” powers.82 This distinction has 
sometimes been said to be an arbitrary one.83 
But the expectation that the designation of an 
ownership interest in trust property pursuant to a 
power of sale will be predicated on an exchange 
for value is a real difference that resonates in 
one of the most distinctive features of the law 
of trusts, viz., the idea of the trust-fund whose 
constituents may change over time without dis-
turbing the beneficiaries’ “equitable title,” which 
is generally “title” to the fund as opposed to any 
particular constituent thereof, or fiduciary and 
nonfiduciary dispositive powers, which generally 
range over the fund.84 Thus, we can distinguish 
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dispositive powers, exercises of which must be 
expected to diminish the trust fund, from powers 
of sale, exercises of which, in principle, ignoring 
transaction costs and market inefficiencies, are 
not expected to diminish the fund.

Of course, a nominal power of sale may con-
stitute a power of appointment if, in particular cir-
cumstances, the expectation of an exchange for 
value is more apparent than real. And there may 
be hybrid powers, as when someone has a pow-
er to determine who shall have the privilege of 
purchasing an appreciated trust asset for “book 
value.” But a pure power of sale is distinguished 
by the expectation of an exchange for value, and 
this can be deduced from principles that extend 
beyond the law of trusts. If, for example, a per-
son P tells us that she has just exercised her 
presently exercisable special power to appoint 
a certain legal life estate, and we, without hav-
ing any reason to think that P’s power may be a 
hybrid of the kind described above, say, “Well, 
what did you get for it?,” we might be, wittingly 
or unwittingly, accusing P of committing what is 
known as “fraud on a power,” which applies to fi-
duciary and nonfiduciary powers of appointment 
alike,85 because inducement to exercise by bribe 
is a paradigm of such “fraud.”86 And if instead P 
tells us that she has just exercised her authority 
as agent under a certain “Power of Attorney for 
the Sale of [asset] X,” and we say, “Well, what did 
you get for X?,” whereupon P says, “Oh, nothing: 
I decided to make a gift of it,” we will be warrant-
ed in suspecting that P may thus have become 
liable to her principal for the value of X.87

On this theory that a power of sale signally in-
volves the expectation of an exchange for value, 
a power to substitute assets described in IRC 
section 675(4)88 is ordinarily not a power of ap-
pointment89 and is, therefore, a Newly Excluded 
Power (i.e., a power that currently triggers ob-
ligations to trust beneficiaries under MTC sec-
tion 7809 though it will not trigger such obligations 
under proposed section 7703a) if (1) the power 
was intended by the settlor to attract “grantor 
trust” status, (2) the power does not constitute a 

power of appointment, and (3) the power holder 
is neither a settlor nor a beneficiary of the trust in 
question.90 But that is because, unlike MTC sec-
tion 7809, the MUDTA excludes from the powers 
triggering obligations to trust beneficiaries an ex-
pressly nonfiduciary power that must be held in 
a nonfiduciary capacity to achieve the settlor’s 
federal tax objectives.91 Apart from that particu-
lar exclusion, a power of sale in someone who 
is neither a settlor nor a beneficiary of the trust 
in question will trigger obligations to trust benefi-
ciaries under proposed section 7703a: indeed, a 
power of sale in the form or an ordinary invest-
ment power is a paradigm of the UDTA’s “pow-
er of direction.”92 Such a power is, therefore, an 
Overlap Power—i.e., a power that currently trig-
gers obligations to trust beneficiaries under MTC 
section 7809 that will also trigger such obliga-
tions under proposed section 7703a.

Various Other Nondispositive Powers

Other powers that currently trigger obligations 
to trust beneficiaries under MTC section 7809—
if they do not constitute powers of appoint-
ment and are held by persons who are neither 
settlors nor beneficiaries of the trusts in ques-
tion—that will also trigger such obligations un-
der proposed section 7703a include93 the pow-
ers to (1) vote proxies for securities held in trust; 
(2) make or take loans; (3) adopt a particular val-
uation of trust property or determine the frequen-
cy or methodology of valuations; (4) manage, or 
select managers for, a trust-owned business; 
(5) select a custodian for trust assets; (6) direct 
the delegation of a trustee’s or a nontrustee trust 
actor’s powers to the extent the powers to be 
delegated are nondispositive;94 (7) change the 
trust’s principal place of administration or tax si-
tus or the law governing the meaning and effect 
of the trust’s terms; (8) ascertain the happening 
of an event that affects the administration of the 
trust if the power holder is not a health-care pro-
fessional who acts in that capacity in ascertain-
ing the happening of the event;95 (9) determine 
the compensation to be paid to a trustee or a 
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nontrustee trust actor; (10) prosecute, defend, or 
join an action, claim, or judicial proceeding re-
lating to the trust; (11) veto a trustee’s or a non-
trustee trust actor’s exercise of a given power if 
the given power is nondispositive;96 and (12) re-
lease a trustee or nontrustee trust actor from li-
ability for an action proposed or previously taken 
by the trustee or nontrustee trust actor.

Newly Included Powers

Certain Powers Held by Settlors

Unlike the MTC’s “trust protector,”97 the MUD-
TA’s “trust director” may be a settlor of the trust 
in question.98 But to be a “trust director,” a per-
son has to have a “power of direction,” 99 which 
is defined to exclude any power of a settlor over 
a trust to the extent the settlor can revoke that 
trust.100 So, in order for a settlor of a given trust 
to be a “trust director” with respect to that trust 
as of a given time, she must not have a power to 
revoke the trust at that time. Thus, we can cause 
any of the Overlap Powers described in the pre-
ceding section of the Article to be reclassified as 
a Newly Included Power (i.e., a power that will 
trigger obligations to trust beneficiaries under 
proposed section 7703a though it does not trig-
ger such obligations under MTC section 7809) 
by supposing that the power is held by a settlor 
of the trust in question and that, at the time in 
question, the settlor does not have a power to re-
voke the trust. It will be convenient for us to refer 
hereafter to a settlor of a trust who has, as of the 
time in question, a power to revoke the trust as 
an “uncommitted settlor” of the trust.

Certain Powers of Appointment Expressly  
Identified as Fiduciary Powers

Unlike MTC section 7809, which has nothing 
to say about the duties of any holder of a power 
of appointment,101 the MUDTA imposes obliga-
tions to trust beneficiaries on a nontrustee trust 
actor who is not an uncommitted settlor of the 
trust in question and who has a power of ap-
pointment that is described, in the trust instru-

ment that grants the power, as a fiduciary pow-
er:102 with one exception,103 such nontrustee trust 
actors are “trust directors” within the meaning of 
the MUDTA.104 Thus, with one exception, any 
power of appointment given to a nontrustee who 
is not an uncommitted settlor of the trust in ques-
tion is a Newly Included Power (i.e., a power that 
will trigger obligations to trust beneficiaries under 
proposed section 7703a though it does not trig-
ger such obligations under MTC section 7809) if 
the power is expressly described by the terms of 
the trust as a fiduciary power.

The exception is a power to remove a trustee 
or a “trust director” who has a power to direct 
a trustee in the exercise of a dispositive trustee 
function if the removal power is accompanied by 
a power to fill a resulting vacancy. We have al-
ready noted that such a power may constitute a 
power of appointment.105 But we have also seen 
that the MUDTA does not impose duties on the 
holder of a power to remove or appoint a trustee 
or a “trust director.”106 So, if a nontrustee trust ac-
tor is granted a power to remove and replace a 
trustee or to remove and replace a “trust direc-
tor” who has a power to direct a trustee in the 
exercise of a dispositive trustee function, even 
if the removal power is expressly described by 
the terms of the trust as a fiduciary power, the 
MUDTA will not prescribe that nontrustee trust 
actor’s duties.

But, again, with that exception, a power of 
appointment given to a nontrustee who is not 
an uncommitted settlor of the trust in question 
is a Newly Included Power if the power is ex-
pressly described by the terms of the trust as a 
fiduciary power. The transitivity of the disposi-
tive character of powers of appointment107 am-
plifies the scope of this principle. Thus, as we 
have seen, a power to veto a trustee’s exercise 
of a dispositive power may constitute a power 
of appointment.108 If it does, and the veto power 
is expressly described by the terms of the trust 
as a fiduciary power, the power will be a New-
ly Included Power (i.e., a power that will trigger 
obligations to trust beneficiaries under proposed 
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section 7703a though it does not trigger such ob-
ligations under MTC section 7809) provided that 
the power holder is not an uncommitted settlor of 
the trust in question.

Certain Powers to Adjust between Principal and 
Income or Convert to a Unitrust If the Power 
Holder Is Not a Beneficiary and the Power Is 
Expressly a Fiduciary Power

If a trust has disparate income and remainder 
beneficiaries, a power over the trust to adjust be-
tween principal and income or convert to a uni-
trust is a power of appointment.109 The MUDTA 
sets up a presumption that a power to adjust be-
tween principal and income or convert to a uni-
trust is intended to be held in a fiduciary capacity 
if the power is granted to someone who is not a 
beneficiary of the trust in question.110 Thus, be-
cause, with the exception noted above,111 the 
MUDTA applies to a power of appointment that 
is intended to be held by the donee in a fiduciary 
capacity,112 a power to adjust between principal 
and income or convert to a unitrust is a New-
ly Included Power (i.e., a power that will trigger 
obligations to trust beneficiaries under proposed 
section 7703a though it does not trigger such ob-
ligations under MTC section 7809) if (1) the trust 
has disparate income and remainder beneficia-
ries, (2) the donee of the power is neither an un-
committed settlor nor a beneficiary of the trust 
in question, and (3) the power is not expressly 
described by the terms of the trust as a nonfidu-
ciary power.

Certain Powers to Adjust Between Principal and 
Income or Convert to a Unitrust If the Power 
Holder Is a Beneficiary and the Power Is  
Expressly a Fiduciary Power

The MUDTA sets up a presumption that a 
power to adjust between principal and income 
or convert to a unitrust is intended to be held 
in a nonfiduciary capacity if the trust has dispa-
rate income and remainder beneficiaries and the 
power is granted to someone who is a benefi-
ciary of the trust in question.113 Thus, a power to 

adjust between principal and income or convert 
to a unitrust is a Newly Included Power (i.e., a 
power that will trigger obligations to trust ben-
eficiaries under proposed section 7703a though 
it does not trigger such obligations under MTC 
section 7809) if (1) the trust has disparate in-
come and remainder beneficiaries, (2) the donee 
of the power is not an uncommitted settlor but is 
a beneficiary of the trust in question, and (3) the 
power is expressly described by the terms of the 
trust as a fiduciary power.

Certain Powers to Modify, Terminate, or Decant 
a Trust If the Power Holder Is Not a Beneficiary 
and the Power Is Not Expressly a Nonfiduciary 
Power

The MUDTA’s presumptions about the fidu-
ciary or nonfiduciary character of a power of ap-
pointment, including one in the form of a power 
to adjust between principal and income or con-
vert to a unitrust114 is extended also to powers 
to modify, terminate, or decant a trust because 
any of these may constitute a power of appoint-
ment. Of course, not every such power consti-
tutes a power of appointment. Consider, for ex-
ample, a power over a grantor retained annuity 
trust to amend the trust to the extent required 
solely for the purpose of ensuring that the “grant-
or’s” interest in the trust is a “qualified interest” 
within the meaning of IRC section 2702.115 The 
tax-saving purpose of such a power entails that 
it is not a power to alter interests in the trust so 
as to bring that of the grantor into compliance 
with section 2702, but rather a power to alter the 
trust instrument so as accurately to reflect what 
the grantor actually intended to retain, on the 
one hand, and to give away, on the other. On 
that construction, this particular power to amend 
is an administrative power not a dispositive one 
and, therefore, not a power of appointment.116

We have to emphasize, therefore, that the 
MUDTA’s presumptions about the fiduciary or 
nonfiduciary character of powers to modify, ter-
minate, or decant a trust concern only powers to 
modify, terminate, or decant that constitute pow-
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ers of appointment: a power to modify, terminate, 
or decant a trust is a Newly Included Power (i.e., 
a power that will trigger obligations to trust ben-
eficiaries under proposed section 7703a though 
it does not trigger such obligations under MTC 
section 7809) if (1) the power amounts, in the cir-
cumstances, to a power of appointment, (2) the 
donee of the power is neither an uncommitted 
settlor nor a beneficiary of the trust in question, 
and (3) the power is not expressly described by 
the terms of the trust as a nonfiduciary power. 
This is because the MUDTA constructively pre-
sumes that a power to modify, reform, terminate, 
or decant a trust that is granted to someone who 
otherwise has no beneficial interest in the trust is 
meant to be a fiduciary power.117

Certain Powers to Modify, Terminate, or Decant 
a Trust If the Power Holder Is a Beneficiary and 
the Power Is Expressly a Fiduciary Power

By the same principle (viz., that the MUDTA’s 
presumptions about the fiduciary or nonfiduciary 
character of a power of appointment extend to 
powers of appointment in the forms of powers to 
modify, terminate, or decant a trust)118 a power 
to modify, terminate, or decant is a Newly Includ-
ed Power (i.e., a power that will trigger obliga-
tions to trust beneficiaries under proposed sec-
tion 7703a though it does not trigger such obliga-
tions under MTC section 7809) if (1) the power 
amounts, in the circumstances, to a power of ap-
pointment, (2) the donee of the power is not an 
uncommitted settlor but is a beneficiary of the 
trust in question, and (3) the power is expressly 
described by the terms of the trust as a fiduciary 
power. Express description of the power as a fi-
duciary one displaces the MUDTA’s constructive 
presumption that a power to modify, reform, ter-
minate, or decant a trust that is granted to some-
one who has a beneficial interest in the trust is 
meant to be a nonfiduciary power.119

The Circumstances in Which a Trustee  
Subject to Direction Can Be Liable for Doing 
As the Power Holder Directs

In addition to changing the scope of statuto-
ry imposition of duties and liabilities on persons 
having powers to direct, the proposal changes 
the circumstances in which a trustee who is sub-
ject to direction can be liable for doing as direct-
ed or for doing nothing, if that is what the trust 
instrument that creates the power contemplates, 
when directions from the power holder are not 
forthcoming. Whereas in its current form, Michi-
gan law arguably will not allow the settlor to re-
lieve a trustee subject to direction of “overall re-
sponsibility for seeing that the terms of the trust 
are honored,”120 the default rules of the proposal 
essentially relieve a trustee subject to direction 
of any obligation to second guess the holder of a 
power to direct when the holder is acting within 
her authority under the trust instrument.

So, if one likes the proposal as a change from 
the status quo in Michigan as to the potential li-
ability of trustees subject to direction, it is be-
cause one prefers that would-be trust fiduciaries 
should be able to take the settlor’s division of 
administrative labor as expressed in the terms 
of the trust seriously as an allocation of fiduciary 
risk. One practical motivation for such a prefer-
ence is that professional trust-service providers 
are increasingly being asked by settlors to re-
duce their fees in light of allocations of admin-
istrative responsibilities to holders of powers to 
direct: the settlor reasons that the power holder 
will assume responsibility for the directed func-
tion and that, because an undertaking to follow 
directions is less onerous than exercising discre-
tion, the directed professional trustee’s standard 
fee should be adjusted.

But is following directions less onerous than 
exercising discretion? The professional trustee 
will evaluate whether to cut her standard fee in 
this situation by asking in what circumstances 
she can be liable for doing what the settlor would 
have her do, viz., just follow directions. To the 
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extent following a direction from a power holder 
when the power holder is acting within the power 
holder’s authority under the trust instrument will 
effectively insulate the trustee from liability, the 
trustee can take the settlor’s division of adminis-
trative labor seriously as a scheme of fiduciary-
risk allocation. But to the extent the trustee can 
be liable to trust beneficiaries for doing exact-
ly as directed when the holder of the power to 
direct is acting within her authority, the request 
that the trustee reduce her professional fee is 
a request that she forgo compensation for risk  
or, equivalently, for effort that she will have to 
mount—in the way of vigilance over the power 
holder—to avoid risk.121

“Doing as the Power Holder Directs”

Doing as the holder of a power to direct di-
rects, or following, “act[ing] in accordance 
with,”122 or “comply[ing] with”123 the power hold-
er’s directions, will amount to different things de-
pending on the precise contours of the power to 
direct. Neither the existing MTC nor the MUD-
TA specifies a particular form that a power to di-
rect must take:124 a power to direct trust invest-
ments, for example, may be a plenary power to 
direct the investment of all the trust’s assets or a 
power to veto the sale of a single “heirloom” in-
vestment,125 and in either case, the power may 
cause the holder to be treated, to the extent of 
the power, as a “trust protector” under the MTC 
provisions that the MUDTA will displace126 or 
a “trust director” under the MUDTA.127 Thus, a 
given power to direct may or may not purport to 
shift the initiative from the trustee who is subject 
to direction to the power holder. A mere power 
to veto a trustee’s articulated plan of action on 
some matter, for example, will leave the initiative 
with the trustee.

We can also imagine arrangements of shared 
responsibility under which independent initia-
tives by the trustee who is subject to direction, 
on the one hand, and the holder of the correla-
tive power to direct, on the other, may be addi-
tive, as when, for example, the terms of a trust 

grant a power holder D a power to direct a trust-
ee T to make certain distributions to a trust ben-
eficiary at the beneficiary’s request but also pro-
vide T discretion to make the same distributions 
without giving D a veto over exercises of T’s dis-
cretion in the matter. In that case, the MTC provi-
sions that the MUDTA will displace or the MUD-
TA may protect T if D directs a requested distri-
bution, assuming D is acting within her authority 
under the trust instrument;128 but if D demurs to 
a distribution request from the beneficiary, T is 
still liable, regardless of D’s power, to a claim by 
an affected trust beneficiary that T abused her 
discretion in deciding to make or not to make the 
requested distribution.129

If T ordinarily charges a standard fee for act-
ing as trustee and ordinarily performs the distri-
bution function in that capacity, her motivation, 
if any, to reduce her standard fee in light of D’s 
power in the situation just described is obviously 
marginal. Still, at the margin, T is bound to ask 
under what circumstances she can be liable to 
trust beneficiaries for failing to second guess D 
in case D approves a request by the relevant 
beneficiary for a distribution. To the extent (1) T 
expects that D will exercise the power to direct 
and (2) following a direction from D, when D is 
acting within her authority under the trust instru-
ment, will effectively insulate T from liability for 
the distribution(s) in question, T can take D’s 
power seriously as a factor that may, if only mar-
ginally, affect the pricing of risk or, equivalently, 
the exertions required of T to mitigate risk.

T’s potential motivation to reduce her stan-
dard fee in light of D’s power is much greater if 
we suppose instead that D’s power is a plenary 
power to direct distributions and that the trust in-
strument says: “T has no duty to suggest possi-
ble distributions for D’s consideration, otherwise 
to prompt D, or to evaluate (let alone comment 
to anyone on) the advisability of any exercise 
or nonexercise of D’s power.” In that case, T is 
bound to ask not only under what circumstanc-
es she can be liable for failing to second guess 
D when D directs a distribution, but also under 
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what circumstances she (T) can be liable for do-
ing nothing when D is quiescent. To the extent 
D’s having the plenary distribution power effec-
tively insulates T from liability for both following 
D’s directions and for doing nothing when distri-
bution directions are not forthcoming, T can take 
D’s power seriously as a reason for considering 
a reduction in her standard fee.

In both of the alternative hypotheticals above, 
T wants to know in what circumstances she can 
be liable for “following directions” as contemplat-
ed by the terms of the trust, but her questions 
are different in the two hypotheticals because 
the contours of the hypothesized powers to di-
rect are different. Having noticed this point, we 
shall ignore it in what follows by stipulating here 
that, for our purposes, a trustee’s “doing as the 
holder of a power to direct directs,” “doing as di-
rected,” “following directions,” “act[ing] in accor-
dance with directions,” “comply[ing] with the ex-
ercise or nonexercise of a power of direction,” 
etc., all mean behaving in respect of the power 
to direct in any way that is required or permitted 
by the terms of the trust—whether that involves 
following a particular instruction, acting repeat-
edly under a standing order, giving way in re-
sponse to a veto, prompting instructions, or do-
ing absolutely nothing.

The Duty of a Trustee Subject to Direction 
under Current Michigan Law to Second 
Guess “Trust Protectors”

MTC section 7809(3)-(4) provides that “a 
trustee shall act in accordance with a trust pro-
tector’s exercise of the trust protector’s specified 
powers and is not liable for so acting,”130 except 
that:

the trustee shall not act in accordance with the 
attempted exercise of the power unless the 
trustee receives prior direction from the court [if] 
[t]he exercise is contrary to the terms of the trust 
[or] [t]he exercise would constitute a breach of 
any fiduciary duty that the trust protector owes 
to the beneficiaries of the trust.131

The trustee may be liable for any loss that re-

sults from her compliance with a trust protector’s 
direction if the direction is contrary to the terms 
of the trust or constitutes a breach of a fiduciary 
duty that the trust protector owes to trust ben-
eficiaries.132 Thus, if without more, the terms of 
an irrevocable trust created by a settlor S grant 
a person D a power to direct the trustee, T, as 
to some nondispositive trustee function133 such 
as investment,134 then, provided D is not S,135 D 
is a “trust protector” within the meaning of MTC 
section 7809,136 and if a direction of D’s that T 
executes turns out to be prejudicially improvi-
dent, T is liable to a claim by a trust beneficiary 
that T knew137 or had reason to known138 that the 
direction was contrary to the terms of the trust 
or constituted a breach of a fiduciary duty that D 
owed the beneficiary.139

We may note that the case is unaltered if D 
in the hypothetical above is a beneficiary of the 
trust and the prejudicially improvident direction 
was contrary to the terms of the trust because, 
although MTC section 7809 does not impose 
obligations to trust beneficiaries on a “trust pro-
tector” who is a beneficiary of the trust in ques-
tion,140 such a beneficiary is nevertheless a “trust 
protector” for purposes of T’s duty under sec-
tion 7809(3)-(4) “not [to] act in accordance with 
the attempted exercise of [a trust protector’s] 
power unless [T] receives prior direction from the 
court [if] [t]he exercise is contrary to the terms 
of the trust.”141 For the same reason, the case 
is also unaltered if D is a beneficiary of the trust 
and the prejudicially improvident direction con-
stituted a breach of a fiduciary duty to beneficia-
ries that is imposed on D by virtue of something 
outside of section 7809,142 as when, for exam-
ple, the terms of the trust require D to exercise 
the power in question in a fiduciary capacity.143 

In that case, it is possible for T to know not only 
whether a given direction from D is contrary to 
the terms of the trust, but also whether it consti-
tutes a breach of a fiduciary duty that D owes un-
der the terms of the trust to a beneficiary.144

But can the terms of the trust relieve T in the 
hypothetical above of the duty to second guess 
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D in the circumstances described in MTC sec-
tion 7809(3)-(4)?145 Put another way: is MTC 
section 7809(3)-(4) to be understood as a con-
structive presumption—to the effect that “the 
trustee [has] overall responsibility for seeing that 
the terms of the trust are honored”—146 that can 
be rebutted by the terms of the trust? The Com-
ment to the UTC provision on which MTC sec-
tion 7809(3)-(4) is based, UTC section 808(b), 
suggests that we are dealing here with a rule of 
construction or default rule and that the terms 
of the trust can relieve T of the duty to second 
guess D: “The provisions of [UTC section 808] 
may be altered in the terms of the trust… . A set-
tlor can provide that the trustee must accept the 
decision of the power holder without question.”147

The problem is that the ULC Comment does 
not explain how the latitude it posits in the settlor 
to require the trustee to accept the decision of 
the power holder without question squares with 
UTC sections 801 and 1008(a)(1) (MTC sec-
tions 7801 and 7908(1)(a)). The former of these 
mandates that “the trustee shall administer the 
trust in good faith, expeditiously, in accordance 
with its terms and purposes, for the benefit of 
the trust beneficiaries, and in accordance with 
this [act].”148 The latter section denies a settlor 
the ability to “relieve[] the trustee of liability for 
breach of trust committed in bad faith or with 
reckless indifference to the purposes of the trust 
or the interests of the trust beneficiaries.”149 Nei-
ther of these provisions is a mere rule of con-
struction, a default rule: they both prevail over 
any term of a trust that might be inconsistent with 
them.150

In one situation, the conflict between the 
latitude suggested in the Comment to sec-
tion 808(b), on the one hand, and UTC sec-
tions 801 and 1008(a)(1) (MTC sections 7801 
and 7908(1)(a)), on the other, is patent and ir-
reconcilable: if T follows a direction from D that 
T knows or has reason to know151 is contrary to 
the terms of the trust,152 T must be in breach of 
the duty, described in UTC section 801 (MTC 
section 7801), to administer the trust in accor-

dance with its terms,153 which, again, is a duty 
of which T cannot be relieved by the terms of 
the trust.154 So, here we have a clear sense in 
which the terms of the trust cannot relieve T of 
the duty to second guess D in the circumstances 
described in MTC section 7809(3)-(4):155 regard-
less of what the trust instrument says about T’s 
having to follow D’s directions without question, 
if a direction of D’s that T executes turns out to 
be prejudicially improvident, T is liable to a claim 
by a trust beneficiary that T knew or had rea-
son to known that the direction was contrary to 
the terms of the trust. Even if the terms of the 
trust exculpate T to the fullest extent permitted 
by the MTC, T is liable to a claim that, in the cir-
cumstances, her compliance with D’s direction 
amounted to a breach of the duty to administer 
the trust in accordance with its terms that T com-
mitted with reckless indifference to the purposes 
of the trust or the interests of the trust beneficia-
ries.156

But what of the case in which, without being 
contrary to the terms of the trust, a direction from 
D constitutes a breach of a fiduciary duty that D 
owes to the trust beneficiaries? What if, for ex-
ample, D, who, let us suppose, is not a benefi-
ciary of the trust in question, gives a direction 
that T knows or has reason to know violates the 
fiduciary duty of undivided loyalty that D owes, 
as a “trust protector,” to the trust beneficia-
ries?157 Under the existing UTC section 808(b)-
(d) (MTC section 7809) regime, can the terms of 
the trust relieve T of the duty to resist D’s direc-
tion158 in those circumstances? That depends on 
whether UTC section 801 (MTC section 7801), 
which, again, is not a mere rule of construction 
or default rule, but prevails over the terms of the 
trust,159 imposes on the trustee of an irrevocable 
trust a “positive” duty to pursue the purposes of 
the trust and the interests of the beneficiaries,160 

a positive duty that is, in certain circumstances 
at least, independent of the duty to administer 
the trust “in accordance with its terms.”161

If UTC section 801 (MTC section 7801) im-
poses such an independent, positive duty, it will 
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be possible for the respective duties to conflict 
with one another; and if they do, and a direc-
tion of D’s that T executes turns out to be preju-
dicially improvident, T is liable to a claim by a 
trust beneficiary that (1) although the direction 
in question was not contrary to the terms of the 
trust, T knew or had reason to known that it con-
stituted a breach of a fiduciary duty that D owes 
to the beneficiary, so that despite what the trust 
instrument says about T’s having to follow D’s di-
rections “without question,” compliance with the 
direction was a breach of T’s own positive duty 
to pursue the purposes of the trust and the inter-
ests of the beneficiaries;162 (2) given that in com-
plying with the direction, T was adhering to the 
terms of the trust that require her to follow D’s 
directions without question, T’s breach of trust 
was necessarily committed with “reckless indif-
ference to the purposes of the trust or the inter-
ests of the trust beneficiaries” within the meaning 
of UTC section 1008(a)(1) (MTC section 7908(1)
(a));163 and, therefore, (3) T cannot be relieved 
of liability for loss resulting from her compliance 
with D’s direction164 by the provision of the trust 
requiring T to follow D’s directions without ques-
tion or any other term of the trust.165

A counterargument would be that, properly un-
derstood, UTC section 801 (MTC section 7801) 
does not impose a duty to pursue the purposes 
of the trust and the interests of the beneficiaries 
that can be independent of, and therefore possi-
bly conflict with, the trustee’s duty to administer 
the trust in accordance with its terms. Though 
the section suffers (this counterargument runs) 
from an indiscriminately adverbial formulation, it 
can be understood according to traditional con-
cepts as imposing (1) “a duty to administer the 
trust, diligently and in good faith, in accordance 
with the terms of the trust and applicable law”166 

and (2) a duty to administer the trust, if it has 
beneficiaries,167 “solely in the interest of the ben-
eficiaries.”168 The trust’s purposes are mentioned 
(on this view) apropos of the first duty, and only 
because the terms of a trust have to be interpret-
ed to be followed, and interpretation necessar-

ily involves the ascription of coherent purposes 
to the settlor;169 and the second duty, the tradi-
tional “duty of loyalty,”170 is traditionally subject to 
the terms of the trust—it is not an instance of fi-
duciary disloyalty to remainder beneficiaries, for 
example, for a trustee to favor an income benefi-
ciary when the terms of the trust require or permit 
the trustee to favor the income beneficiary.171 So 
(the counterargument concludes), if the terms of 
the trust created by S are properly interpreted, in 
light of the trust’s purposes, to require T to follow 
D’s directions on certain matters without ques-
tion, then T cannot commit a breach of trust—
she cannot violate any duty she owes, as trustee 
of the trust, to any trust beneficiary172—by follow-
ing any of D’s directions on those matters.173

The first strike against this counterargument’s 
reading of UTC section 801 (MTC section 7801) 
is the wording of the section itself. The counter-
argument recommends the subordination of the 
trustee’s duty or duties to administer the trust in 
good faith, expeditiously, for the sole benefit of 
the trust beneficiaries, and in accordance with 
the trust code to the duty to administer the trust 
in accordance with its terms, but there is no in-
dication in the section’s wording of that subordi-
nation.174 This is a problem for the counterargu-
ment that is presumably not to be dispatched by 
the tendentious characterization of the section’s 
formulation as “indiscriminately adverbial.”

Furthermore (strike two), the legislative his-
tory of UTC section 801 (MTC section 7801) is 
equivocal on the point—on the question, that 
is, whether the section imposes a duty to pur-
sue the purposes of the trust and the interests 
of the beneficiaries that can be independent of, 
and therefore possibly conflict with, the trust-
ee’s duty to administer the trust in accordance 
with its terms. The Comment to the section says 
that the section “confirms that a primary duty of 
a trustee is to follow the terms and purposes of 
the trust and to do so in good faith,”175 but hav-
ing articulated ‘primary duty’ with the indefinite 
article, the Comment does not indicate whether 
section 801 (MTC section 7801) also confirms 
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any other “primary duty” of the trustee. And the 
Comment goes on to suggest that “the purposes 
and particular terms of the trust can on occasion 
conflict”176 without indicating whether such con-
flict is liable to be normative, in the sense of be-
ing a conflict between independent duties, rath-
er than merely interpretive, as when what is ex-
pressly said in the trust instrument conflicts with 
what was or would likely have been intended by 
the settlor given the trust’s purposes. “If such a 
conflict occurs because of circumstances not an-
ticipated by the settlor, it may be appropriate for 
the trustee to petition under [UTC] Section 412 
[(MTC section 7412)] to modify or terminate the 
trust.”177

And (strike three) there is undoubtedly some 
support in case law and the academic literature 
for the idea that a trustee has an ineradicable, 
positive duty to pursue the interests of the ben-
eficiaries. “The foundational positive duty is stip-
ulated as a duty to seek the ‘best interests’ of 
the beneficiaries, which would seem to correlate 
with a right to have one’s interests served.”178

While a temporary express ouster of almost all 
accountability can be stipulated for in special 
circumstances, an exemption [i.e., exculpatory] 
clause cannot oust the trustees’ duties to act in 
good faith. If the settlor’s fully informed consent 
be obtained a clause can exempt the trustees 
form liability for negligence, whether or not a 
great or marked departure from the normal stan-
dard of conduct, but not from liability for dishon-
esty which is taken to include acting deliberately 
with reckless indifference to the interests of the 
beneficiaries.179

The upshot is that a court could endorse the 
argument we laid out above to the effect that if T 
adheres to the terms of the trust that require her 
to follow D’s directions without question when 
she knows or has reason to know that a direc-
tion of D’s that turns out to be prejudicially im-
provident constitutes a breach of a fiduciary duty 
that D owes to the trust beneficiaries, she (T) is 
necessarily acting with “reckless indifference to 
the purposes of the trust or the interests of the 

trust beneficiaries” within the meaning of UTC 
section 1008(a)(1) (MTC section 7908(1)(a)), 
and, therefore, cannot be relieved, by that par-
ticular term of the trust or any other, of liability 
for loss resulting from her compliance with D’s 
direction.180 On that view, the terms of the trust 
cannot relieve T of the duty to second guess D 
in either of the circumstances described in MTC 
section 7809(3)-(4): before following a direction 
from D, T is bound to determine not only whether 
the direction is contrary to the terms of the trust, 
but also whether it constitutes a breach of any fi-
duciary duty that D owes to the beneficiaries. In 
its current form, then, the UTC and, accordingly, 
the current MTC arguably make T D’s inelucta-
ble fiduciary keeper.

That is evidently what the ULC Drafting Com-
mittee that developed the UDTA concluded; for a 
Legislative Note to the section of the uniform act 
governing the duties and liabilities of “directed 
trustees” provides:

A state that has enacted the Uniform Trust Code…
should…add “subject to [insert cite to Uniform 
Directed Trust Act Sections 9, 11, and 12],” to 
the beginning of subsection (b)(2) of Section 105 
[(subsection (2)(b) of MTC section 7105)]. Sec-
tion 105(b)(2) [(MTC section 7105(2)(b)))] pre-
scribes the mandatory minimum fiduciary duty of 
a trustee, which is superseded with respect to a 
directed trustee by…this section.181

The MUDTA makes that change to the MTC.182

The Duty of a Trustee Subject to Direction 
under Current Michigan Law to Second 
Guess Holders of Powers to Direct Who Are 
Not “Trust Protectors”

In its current form, the MTC says nothing di-
rectly about the duty of a trustee to second guess 
the holder of a power to direct when the holder is 
not a “trust protector” within the meaning of MTC 
section 7809;183 the MTC’s instruction in the form 
mandatory second-guessing requirements184 
pertains only to “trust protectors.”185 But we have 
seen that the MTC imposes an ineradicable duty 
on the trustee of an irrevocable trust186 to ad-
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minister the trust in accordance with the trust’s 
terms.187 And, of course, that duty is implicated 
whenever a power is granted by the terms of a 
trust, regardless of whether the power holder is 
or is not a “trust protector” within the meaning of 
current MTC section 7809; for the duty to admin-
ister the trust in accordance with its terms will re-
quire the trustee to object to any purported exer-
cise of the power that is contrary to those terms.

Thus, for example, if the terms of an irrevoca-
ble trust created by a settlor S grant a person D a 
special power of appointment over trust assets, 
then regardless of whether D is S, D is not a 
“trust protector” within the meaning of MTC sec-
tion 7809.188 If D purports to exercise the power 
by directing the trustee, T, to distribute assets 
subject to the power to an appointee A who is 
not a permissible object of the power,189 then if T 
follow’s D’s direction, she is presumably liable to 
a claim by beneficiaries of the trust who are tak-
ers in default that T knew or had reason to known 
that, because A is not a permissible object of D’s 
power, D’s purported exercise was ineffective 
according to the terms of the trust.190 Even if the 
terms of the trust exculpate T to the fullest extent 
permitted by the MTC, T is liable to a claim that, 
in the circumstances, her compliance with D’s 
direction amounted not only to a breach of T’s 
duty to administer the trust in accordance with 
the trust’s terms, but a breach that T committed 
with reckless indifference to the purposes of the 
trust or the interests of the trust beneficiaries.191

But we have seen too that in its current form, 
the MTC arguably also imposes on the trustee 
of an irrevocable trust an independent, “posi-
tive,”192 and equally ineradicable duty to pur-
sue the purposes of the trust and the interests 
of the beneficiaries.193 Thus, T in our hypotheti-
cal above may have to second guess D on an 
exercise of D’s power even when the exercise 
is not facially contrary to the terms of the trust, 
as when, for example, D exercises her power in 
favor of a permissible object O pursuant to an 
agreement by O or someone else on O’s behalf 
to make a payment to D’s spouse who is not a 

permissible object of the special power. In that 
case, if T knows about D’s side agreement when 
she (T) transfers trust assets to O on D’s instruc-
tion, T may be liable to a claim by beneficiaries 
of the trust who are takers in default that T knew 
or had reason to know that, because D’s purport-
ed exercise amounted to a “fraud on a power,”194 
the exercise was ineffective and that T’s com-
pliance with D’s direction therefore constituted a 
breach of T’s duty to administer the trust for the 
trust’s purposes and in the interests of the ben-
eficiaries. And if the terms of the trust exculpate 
T to the fullest extent permitted by the MTC, the 
beneficiaries will, plausibly, add that the breach 
was committed with reckless indifference to the 
purposes of the trust or the interests of the trust 
beneficiaries.

T (in our hypothetical above) can certainly 
be required by the terms of the trust to second 
guess D on an exercise of D’s power even when 
the exercise is not facially contrary to the terms 
of the trust. The terms of the trust might provide, 
for example, that D’s special power is to be ex-
ercised in a fiduciary capacity195 and that T shall 
act in accordance with D’s exercise of the power 
unless the exercise is contrary to the terms of 
the trust or would constitute a breach of D’s fi-
duciary duty to the beneficiaries. In other words, 
the terms of the trust can place T in the same po-
sition in respect of D’s power that the MTC cur-
rently places a trustee in respect of the power of 
a “trust protector.”196 As written, the current MTC 
section 7809 pertains only to “trust protectors,” 
but there is nothing to prevent S from privately 
adopting the same or similar treatment for her 
nontrustee trust actors who are not “trust protec-
tors.”197

In that case, T could certainly be liable for 
complying with an exercise of D’s special power 
when T knows or has reason to know that the ex-
ercise is in violation of a duty—the duty of impar-
tiality,198 for example—that D owes the beneficia-
ries as a fiduciary under the terms of the trust. 
But what if the terms of the trust merely raise a 
question as to whether S intended D to act in a 
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fiduciary capacity? Suppose, for example, that 
(1) D’s special power of appointment is one that 
is commonly exercised by a trustee, such as a 
decanting power or a power to adjust between 
income and principal when the trust has dis-
parate income and remainder beneficiaries,199 
(2) D has no interest in the trust as a “beneficia-
ry” apart from the status conferred by the spe-
cial power,200 and (3) the terms of the trust say 
nothing about T’s having an obligation to second 
guess D’s exercise of the power. Does the MTC 
currently infer such an obligation on these facts?

It might be argued that the opposite inference, 
viz., that T has no obligation to second guess 
D’s exercise of the power, is currently implied by 
MTC section 7809 given that (1) the section is 
the only MTC section providing express second-
guessing requirements of the kind in question,201 
(2) the section applies only with respect to “trust 
protectors,”202 and (3) D is not a “trust protec-
tor.”203 Section 7809 is explicit on this point (the 
argument runs) with respect to trustees who are 
subject to direction by “trust protectors”; if the 
legislature had meant for a trustee to have a duty 
to second guess the holders of powers to direct 
who are not “trust protectors,” there would be a 
provision of comparable explicitness to that ef-
fect somewhere in the MTC. We may character-
ize this argument as a very general application 
of the cannon of statutory construction referred 
to by the maxim expressio unius est exclusio al-
terius—roughly, the mention of one thing is the 
exclusion of another.204

That maxim has some plausibility as a rough 
guide “to the way in which people speak in cer-
tain contexts,”205 but it cannot supply the gener-
al premise that what is expressly provided as to 
one matter in a given statute cannot be true of 
other matters subject to that statute unless it is 
also expressly provided as to them.

[I]t is doubtful whether the maxim [expressio 
unius…] does any more than draw attention to 
a fairly obvious linguistic point, viz., that in many 
contexts the mention of some matters warrants 
an inference that other cognate matters were in-

tentionally excluded. Allowance must always be 
made for the fact that the ‘exclusio’ may have 
been accidental, still more for the fact that there 
may have been good reason for it.206

In this particular application, to the extent T’s 
having an obligation to second guess D’s exer-
cise of the power can be inferred from common-
law principles, the presumption is arguably set 
against the maxim because “[u]nless displaced 
by the particular provisions of [EPIC, of which 
the MTC is a part], general principles of law and 
equity supplement [EPIC’s] provisions.”207

And without the unwarranted premise, the ar-
gument we are considering is fallacious: to ar-
gue (a) T has a duty to second guess D under 
the MTC if D is a “trust protector,” (b) D is not a 
“trust protector,” therefore (c) T has no duty to 
second guess D under the MTC is to exemplify 
the “fallacy of denying the antecedent.”208 One 
might as well deduce that X is not wearing a hat 
from the premises (a) if it is sunny, X wears a 
hat and (b) it is not sunny. In each of these ar-
guments, the conclusion is invalid because the 
first premise, premise (a), says absolutely noth-
ing about the situation described by the second 
premise, premise (b). It may be that X wears a 
hat when it is sunny and when it is overcast be-
cause X just always wears a hat! In neither argu-
ment does the first premise, premise (a), say, “if 
and only if… .” MTC section 7809 does not say 
that a trustee who is subject to direction has to 
second guess the holder of the power to direct 
if and only if the holder is a “trust protector”; it 
says that such a trustee has to second guess the 
power holder if the power holder is a “trust pro-
tector.” That leaves open the possibility that, in 
some circumstances at least, such a trustee has 
a duty imposed from outside of section 7809 to 
second guess a holder of a power to direct who 
is not a “trust protector.”

So, the fact that MTC section 7809 pertains 
only to “trust protectors” cannot prevent a judge 
from reasoning as follows: Given that D’s special 
power of appointment is administrative, in the 
sense that it is commonly exercised by a trust-
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ee,209 and that, apart from the special power, D 
has no “beneficial” interest in the trust,210 there is 
a strong presumption that S intended D’s power 
to be exercised in a fiduciary capacity;211 in that 
case, D’s fiduciary obligations are among the 
benefits that S intended to confer on her benefi-
ciaries by means of the trust; for T to comply with 
an exercise of D’s special power that T knows or 
has reason to know violates one of D’s fiduciary 
duties to the beneficiaries is therefore for T to 
disregard the purposes of the trust and the inter-
ests of the beneficiaries, which is a breach of T’s 
own ineradicable duty to the beneficiaries under 
MTC section 7801 (UTC section 801).212

Can S, our hypothetical settlor, effectively dis-
claim the intent that the preceding argument at-
tributes to her and thereby protect T from the im-
plications of the argument? Suppose the trust in-
strument says: “[I]n the hope that by doing so, I 
can induce D to accept the special power of ap-
pointment conferred [in a prior provision of the 
trust instrument], I [S] warrant that D shall have 
no duty to any beneficiary of the trust either to 
exercise the power or, if it is exercised, to exer-
cise it in any particular way; I hope D will con-
sider exercising the power for the benefit of one 
or more of the trust beneficiaries, but I do not 
require her to do so; D may exercise the power 
(or decline to exercise it) capriciously, and in any 
case, T shall have no duty in respect of D’s pow-
er to do anything other than follow any instruc-
tion D might care to give that is within the terms 
of [the prior provision of the trust instrument con-
ferring D’s special power].”

A court might say that such a provision rebuts 
any presumption of fiduciary responsibility on D’s 
part that might otherwise be raised by the typi-
cally administrative nature of D’s power213 and 
compels the conclusion that S intended D’s pow-
er to be, in some inscrutable sense, for the sole 
benefit of D. In that case, the court could anal-
ogize a “bare” or “personal” power of appoint-
ment;214 for there is no doubt that S could create 
a power solely for D’s benefit in the exercise of 
which D would have “no obligation to the objects 

to benefit, or even consider benefiting, them in 
any way.”215 Provided D complied with whatever 
limitations might be imposed on such a power 
by the terms of the trust,216 there would be no 
question of T’s having to second guess D’s ex-
ercise of the power based on T’s duty to pursue 
the purposes of the trust and the interests of the 
beneficiaries:217 “The primary duty of the trustee 
in regard to such a power is to ascertain whether 
an attempted exercise is within the terms of the 
power and to refuse to comply if it is not.”218 Oth-
erwise, the trustee’s duty is “to comply with any 
exercise of [the] power.”219

In some circumstances, perhaps, even a typi-
cally administrative power can plausibly be in-
terpreted as having been conferred for the sole 
benefit of the donee of the power: 

A power conferred on a parent of the income ben-
eficiary of a trust to direct the trustee to pay that 
beneficiary additional amounts from trust princi-
pal ordinarily would be a power for the benefit of 
the income beneficiary. The parent would never-
theless hold the power in a fiduciary capacity, al-
though presumptively with broad discretion … . 
It is possible, however, that the wording of the 
power and other admissible evidence of settlor 
intention (see § 4) might justify an interpretation 
that a power such as this is a [nonfiduciary] pow-
er of appointment, with the duty of the trustee 
then being to ascertain whether an attempted 
exercise is within the terms of the power.220

On our hypothetical facts, though, the sense in 
which D’s power could be said to be for D’s ben-
efit is obscure: we have assumed that apart from 
the power itself, D is a stranger to the trust and 
the trust beneficiaries.221 The more plausible in-
terpretation is that S has sought to insulate D 
from liability to the beneficiaries in order to en-
sure, or at least to remove an anticipated obsta-
cle to, D’s participation in the trust’s administra-
tive scheme, but S has sought D’s participation in 
that scheme for the benefit of the beneficiaries.

We can leave aside the question of whether 
on this view of S’s motivation, S will have suc-
ceeded by the hypothesized provision in pre-
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venting D from acquiring duties to the benefi-
ciaries: we know that, provided D is not S,222 S 
could not currently achieve that end if D’s pow-
er were not a power of appointment because, in 
that case, D would be a “trust protector” within 
the meaning of MTC section 7809223 on whom 
section 7809 would impose minimum obliga-
tions to the beneficiaries224 that cannot be sub-
verted by the terms of the trust;225 and we have 
also seen that we cannot deduce from MTC sec-
tion 7809’s application only to “trust protectors” 
that rules like those that section 7809 applies 
to “trust protectors” do not also apply, on other 
authority, to nontrustee trust actors who are not 
“trust protectors.”226 But what we want to know 
is whether S will have succeeded by the hypoth-
esized provision in preventing T from acquiring a 
duty to second guess D, regardless of whether D 
has any duty to second guess herself, if the court 
interprets the provision as an attempt by S to se-
cure D’s participation in the trust’s administration 
for the benefit of the beneficiaries.

On that interpretation, it would seem that the 
provision—according to which “T shall have no 
duty in respect of D’s power to do anything oth-
er than follow any instruction D might care to 
give that is within the terms of [the provision of 
the trust instrument conferring D’s special pow-
er]”—is liable to be viewed as an impermissible 
attempt by S to exculpate T for a breach of T’s 
ineradicable duty to pursue the purposes of the 
trust and the interests of the beneficiaries.227 By 
hypothesis, T’s duty to pursue the purposes of 
the trust and the interests of the beneficiaries is 
independent of, and therefore may conflict with, 
T’s duty to administer the trust in accordance 
with its terms;228 on the view that S granted D the 
special power for the benefit of the beneficiaries, 
for T to comply with an exercise of the power that 
T knows or has reason to know is contrary to the 
interests of the beneficiaries is for T to disregard 
the purposes of the trust and the interests of the 
beneficiaries, which is a breach of T’s own in-
eradicable duty to the beneficiaries under MTC 
section 7801 (UTC section 801);229 for T to rely 

on the hypothesized provision in doing so is nec-
essarily for T to commit that breach with “reck-
less indifference” within the meaning of MTC 
section 7908(1)(a) (UTC section 1008(a)(1));230 
and, therefore, (this line of reasoning goes) T 
cannot be relieved, by the hypothesized provi-
sion (or any other term of the trust), of liability 
for loss resulting from her compliance with D’s 
direction.231

By that reasoning, before following a direc-
tion from D, T is bound under the MTC in its cur-
rent form to determine not only whether the di-
rection is contrary to the terms of the trust, but 
also whether it comports with the purposes of 
the trust and the interests of the beneficiaries. 
And even if the terms of the trust exculpate T to 
the fullest extent permitted by the MTC, T is li-
able under the current MTC to a claim that, in 
the circumstances, her compliance with D’s di-
rection amounted to a breach of trust committed 
with reckless indifference to the purposes of the 
trust or the interests of the trust beneficiaries.

Eliminable and Ineliminable Second 
Guessing

Our conclusions in the preceding two sections 
of the Article232 allow us to refine what we mean 
by a trustee’s having to “second guess” the hold-
er of a power to direct. We have so far used that 
expression to indicate any situation in which the 
trustee in question may have a duty to a trust 
beneficiary to do something other than sim-
ply comply with the exercise or nonexercise of 
a power holder’s power. But we have seen that 
there is one sense in which the trustee always 
has to second guess the power holder: whether 
the power to direct is clearly a power granted to 
the holder for the benefit of the trust beneficia-
ries or is best interpreted as a purely personal 
power created for the sole benefit of the power 
holder, a trustee who is subject to the power has 
a duty not to comply with an exercise that vio-
lates the terms of the trust that create the pow-
er;233 the exercise of even a “bare” or “personal” 
power of appointment,234 has to comply with the 
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conditions or limitation placed on the power by 
the instrument that creates it.235

The UDTA does not affect a trustee’s obliga-
tion to second guess the holder of a power to di-
rect in that sense:

A directed trustee should not comply with a di-
rection that is outside of the director’s power of 
direction… . To do so would violate the trust-
ee’s… . background duty to act in accordance 
with the terms of the trust. See, e.g., Uniform 
Trust Code § 105(b)(2) (amended 2005) (mak-
ing mandatory “the duty of a trustee to act…in 
accordance with the terms…of the trust”); Re-
statement (Third) of Trusts § 76 (2007) (“The 
trustee has a duty to administer the trust…in ac-
cordance with the terms of the trust.”).236

So, as far as a comparison between the status 
quo in Michigan and the MUDTA is concerned, 
a trustee’s duty to second guess the holder of 
a power to direct on the question of whether a 
purported exercise of the holder’s power is or is 
not consistent with the terms of the trust that cre-
ate the power is indifferent because that duty is 
ineliminable under both regimes.

But as we have seen, a trustee who is subject 
to direction under current Michigan law is bound 
to determine not only whether a given exercise 
or nonexercise of a power to direct is contrary to 
the terms of the trust, but also whether it consti-
tutes a breach of any fiduciary duty that the pow-
er holder owes to the beneficiaries if the power 
holder is a “trust protector” within the meaning of 
MTC section 7809,237 and arguably, even if the 
power holder is not a “trust protector,” whether 
the exercise or nonexercise comports with the 
purposes of the trust and the interests of the 
beneficiaries.238 The MUDTA, on the other hand, 
allows a settlor decisively to waive any duty on 
the part of a trustee who is subject to direction 
to question whether an exercise or nonexercise 
of a power to direct constitutes a breach of any 
fiduciary duty of the power holder or comports 
with the purposes of the trust and the interests of 
the beneficiaries: under the default rules of the 
MUDTA, once a trustee who is subject to direc-

tion determines that the holder of a power to di-
rect is acting within the power holder’s authority 
under the terms of the trust with respect to a par-
ticular exercise or nonexercise of a power, the 
trustee has no further duty to second guess the 
power holder regarding that exercise or nonex-
ercise.239

A Trustee Subject to Direction Has No 
Default Duty under the MUDTA to Second 
Guess the Holder of a Power to Direct 
When the Power Holder Is Acting within Her 
Authority under the Terms of the Trust

No Default Duty to Second Guess a “Trust Di-
rector” When the Director Is Acting within Her 
Authority under the Terms of the Trust

Under the MUDTA, a settlor can require a “di-
rected trustee” (i.e., a trustee subject to a “pow-
er of direction” as defined by the act)240 to sec-
ond guess a “trust director” (i.e., someone who 
wields a “power of direction”)241 to whatever ex-
tent the settlor thinks helpful.242 But under the 
default rules of the MUDTA: 

A directed trustee shall take action to comply with 
the exercise or nonexercise of a power of direc-
tion… . A directed trustee is not liable for taking 
an action required under this subsection. How-
ever, a directed trustee shall not comply with the 
exercise or nonexercise of a power [of direction] 
if the exercise or nonexercise was obtained with 
the directed trustee’s collusion or by the directed 
trustee’s fraud and compliance would be in pur-
suance of that collusion or fraud.243

This provision displaces the trustee’s obliga-
tion to second guess the holder of a power to 
direct in the sense currently required by MTC 
section 7809(3)-(4) with respect to “trust protec-
tors,”244 and it trumps any “positive” duty to pur-
sue the purposes of the trust and the interests 
of the beneficiaries245 that the trustee of an ir-
revocable trust might otherwise have under the 
MTC.246

Thus, unless the terms of the trust provide oth-
erwise, a “directed trustee” subject to the MUDTA 



Winter 2018MICHIGAN PROBATE & ESTATE PLANNING

26

can only be liable for complying with an exercise 
or nonexercise of a “power of direction,”247 when 
the exercise or nonexercise is within the power 
holder’s authority under the terms of the trust, if 
to do so is for the directed trustee to pursue the 
directed trustee’s own affirmative misconduct in 
obtaining the exercise or nonexercise in ques-
tion; the mere following of a formally authorized 
direction that was not wrongfully obtained by af-
firmative misconduct of the directed trustee will 
never in itself expose the directed trustee to li-
ability for breach of trust.248

No Default Duty to Second Guess a Holder of 
a Power to Direct Who Is Not a “Trust Director” 
When the Power Holder Is Acting within Her  
Authority under the Terms of the Trust

But what if the holder of a power to direct is 
not a “trust director”—because her power to di-
rect is expressly excluded from the MUDTA’s im-
position of duties on power holders?249 In that 
case too, there is nothing to prevent the settlor’s 
requiring a trustee subject to the power to sec-
ond guess the power holder to whatever extent 
the settlor thinks helpful.250 But under the default 
rules of the MUDTA: 

A power [expressly excluded from the MUDTA’s 
imposition of duties on power holders] that is in-
tended to be held in a nonfiduciary capacity is 
not subject to fiduciary constraint and may be 
exercised by the holder in any manner consis-
tent with the scope of the power and any ex-
press requirements or limitation imposed by the 
terms of the trust. A trustee shall take action to 
comply with the exercise or nonexercise of a 
power [described in this provision]. A trustee is 
not liable for taking an action required under this 
[provision]. However, a directed trustee shall 
not comply with the exercise or nonexercise of 
[such] a power…if the exercise or nonexercise 
was obtained with the trustee’s collusion or by 
the trustee’s fraud and compliance would be in 
pursuance of that collusion or fraud.251

As with the analogous MUDTA provision appli-
cable to “directed trustees” with respect to “trust 

directors,”252 this provision displaces the trust-
ee’s obligation to second guess the holder of a 
power to direct in the sense currently required 
by MTC section 7809(3)-(4) with respect to “trust 
protectors,”253 and it trumps any “positive” duty 
to pursue the purposes of the trust and the inter-
ests of the beneficiaries254 that the trustee of an 
irrevocable trust might otherwise have under the 
MTC.255

Thus, unless the terms of the trust provide 
otherwise, a trustee who is subject to the MUD-
TA can only be liable for complying with an exer-
cise or nonexercise of a power to directed that is 
both (1) not a “power of direction”256 and (2) in-
tended to be held in a nonfiduciary capacity, 
when the exercise or nonexercise is within the 
power holder’s authority under the terms of the 
trust, if to do so is for the trustee to pursue the 
trustee’s own affirmative misconduct in obtain-
ing the exercise or nonexercise in question; the 
mere following of a formally authorized direction 
that was not wrongfully obtained by the trustee’s 
own affirmative misconduct will never in itself ex-
pose the trustee to liability for breach of trust.257

How the MUDTA Differs from the UDTA

The MUDTA is based closely on the UDTA, 
but it differs substantively from the uniform act in 
several respects.

The UDTA’s Definition of ‘Trust Director’ and 
State Regulation of Entity Trust Powers

Under Michigan law, the only persons other 
than natural persons permitted to exercise trust 
powers are corporations that are authorized to 
do so in one of several ways enumerated in the 
Michigan Banking Code.258 One of those ways, 
the catch-all, is for “[a] nonbanking corporation 
[to] be specifically authorized to act as fiduciary 
in [Michigan] by another statute of [Michigan].”259 
Now, the UDTA, like the MUDTA, (1) permits a 
settlor to “grant a power of direction to a trust di-
rector,”260 (2) subjects “trust directors” to person-
al jurisdiction261 and to “fiduciary dut[ies]” in re-
spect of their “powers of direction,”262 (3) defines 
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‘trust director’ as a “person granted a power of 
direction,”263 and (4) defines ‘person’ to include 
legal entities such as corporations.264 Wholesale 
adoption of the UDTA in Michigan could there-
fore be interpreted as the enactment of a Michi-
gan statute authorizing nonbanking organiza-
tions to exercise trust powers pursuant to the 
terms of trusts granting “powers of direction.”265

That interpretation would obviously have 
raised an important question of policy—viz., 
whether enactment of the UDTA should make 
it possible for corporations or other organiza-
tions, which, but for that enactment, would not 
currently be permitted to exercise trust powers 
in Michigan, to exercise, and to be created for 
the purpose of exercising, any trust power im-
plicit in a “power of direction.” As a matter of pol-
icy, the latitude that the UDTA allows a settlor 
to waive a “directed trustee’s” obligation to su-
pervise a “trust director” when the latter is act-
ing within her authority under the terms of the 
trust266 is no doubt supported by the UDTA’s con-
servation of aggregate fiduciary responsiblity to 
beneficiaries: by assimilating trust directors to 
trustees for purposes of imposing duties and li-
abilities on such directors,267 the UDTA ensures 
that the beneficiaries of a trust are always owed 
at least the fiduciary duties they would be owed 
if the trust in question made no provision for a 
trust director.268 But the practical value of that as-
surance must be depreciated to the extent the 
UDTA allows a thinly capitalized limited liability 
company, for example, to be created for the pur-
pose of accepting a trust directorship in a state 
in which, but for enactment of the UDTA, such a 
company would not be permitted to exercise the 
“powers of direction” in question.

And in Michigan, an interpretation of the 
UDTA as a statute authorizing nonbanking or-
ganizations to exercise trust powers in the form 
of powers of direction could have affected the 
legislative process of enactment for the Michi-
gan Constitution requires a supermajority in both 
houses of the State legislature for the enactment 
of any “general law providing for the incorpora-

tion of trust companies or corporations for bank-
ing purposes, or regulating the business there-
of.”269 However, the proposal’s version of the 
UDTA avoids both the question of policy and the 
possible constitutional complication by expressly 
disavowing any intent to augment the class of le-
gal persons currently permitted to exercise trust 
powers in the State: for purposes of the MUD-
TA, ‘trust director’ is defined as “an organization 
permitted to exercise trust powers in this state 
as described in section 1105(2) of the Banking 
Code of 1999, 1999 PA 276, or an individual, if 
that person is granted a power of direction.”270 

Thus, the MUDTA limits the entities to which a 
settlor can grant “powers of direction” to those 
that are otherwise authorized by Michigan law to 
act as trustees.

The UDTA’s Definition of ‘Power of  
Appointment’

Section 5(a) of the uniform act defines ‘pow-
er of appointment’ so as to include the definien-
dum in the definiens: “’power of appointment’ 
means a power that enables a person acting in 
a nonfiduciary capacity to designate a recipient 
of an ownership interest in or another power of 
appointment over trust property.”271 This lexical 
circularity, which is imported to the UDTA from 
the Uniform Powers of Appointment Act272 and 
the Restatement (Third) of Property: Wills and 
Other Donative Transfers,273 is inelegant and in-
tellectually disreputable: “Circularity is a disease 
of analysis…that consists in representing a thing 
as being a synthesis of elements one of which 
is itself.”274 But such circularity is easily avoided. 
Thus, the MUDTA defines ‘power of appointment’ 
without using the term itself outside of quotation 
marks275 and simply refers, when necessary, to 
“a power…that enables the holder to create a 
power of appointment.”276

Rules of Construction

Decision-Procedural Circularity

Section 5(c) of the uniform act presumes, as 
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a rule of construction,277 that certain powers are 
powers to which the uniform act does not apply: 
UDTA section 5(a) defines ‘power of appoint-
ment’ as “a power that enables a person acting 
in a nonfiduciary capacity to designate a recipi-
ent of an ownership interest in or another pow-
er of appointment over trust property”;278 UDTA 
section 5(b) excludes a “power of appointment” 
from the uniform act’s application;279 and UDTA 
section 5(c) provides that:

Unless the terms of a trust provide otherwise, 
a power granted to a person to designate a re-
cipient of an ownership interest in or power of 
appointment over trust property which is exercis-
able while the person is not serving as a trustee 
is a power of appointment and not a power of 
direction.280

In other words, UDTA section 5(a)-(b) excludes 
nonfiduciary powers of appointment (and nonfi-
duciary powers to create powers of appointment) 
from the uniform act’s application, and UDTA 
section 5(c) presumes, as a rule of construction, 
that any power of appointment that is granted to 
a nontrustee is a nonfiduciary power of appoint-
ment.

But the constructive presumption of UDTA 
section 5(c) evidently can never apply! If the pre-
sumption were to apply to any given power, it 
would follow that the uniform act does not ap-
ply to that power, but it would also follow that 
the presumption of section 5(c) does not apply 
to the power, for the presumption is part of the 
uniform act. Suppose, for example, that without 
saying whether the power is to be exercised in 
a fiduciary or a nonfiduciary capacity, the terms 
of the trust created by S in our previous hypo-
thetical above281 grant D a power to direct T to 
decant. We have already seen that a power to 
direct a decanting is a power of appointment.282 
We have also seen that a fiduciary power of ap-
pointment can be a “power of direction” within 
the meaning of the UDTA and, therefore, subject 
to the UDTA,283 but that a nonfiduciary power of 
appointment is excluded from the UDTA’s appli-
cation.284 Is D’s power to direct T to decant sub-

ject to the UDTA?
The answer to that question is unclear (under 

the UDTA), but whatever the answer is, the pre-
sumption of UDTA section 5(c) clearly has noth-
ing to do with it. If it applied, section 5(c) would 
tell us that, since the trust instrument is silent on 
the point, D’s power is a nonfiduciary power to 
which the UDTA does not apply—i.e., that it is a 
“power of appointment” within the meaning of the 
UDTA, not a “power of direction,” and is, there-
fore, not subject to the UDTA.285 But that pre-
sumption is in section 5(c) of the UDTA, which 
(statute), the presumption would tell us, does 
not apply to D’s power. In fact, the presumption 
of UDTA section 5(c) cannot apply to any power 
because if it did, the uniform act of which the pre-
sumption is a part, and, therefore, the presump-
tion itself, would not apply to that power—reduc-
tio ad absurdum. So, unlike the UDTA, the MUD-
TA makes it clear that rules of construction that 
may affect the application of certain other parts 
of the proposal’s version of the UDTA remain ap-
plicable regardless of the application of those 
other parts: “Excepting the rules of construction 
in subsection (2), this [proposed section 7703a] 
does not apply to… .”286

Substance

The MUDTA modifies the substance of the 
UDTA section 5(c) presumption by distinguishing 
between (1) nontrustee power holders who are 
and such power holders who are not beneficia-
ries of the trust in question and (2) administrative 
and non-administrative powers of appointment. 
Whereas UDTA section 5(c) presumes, as a rule 
of construction, that a power of appointment is a 
nonfiduciary power and, therefore, not a “power 
of direction,”287 the MUDTA makes the same pre-
sumption288 when the power of appointment in 
question is a power to adjust between principal 
and income, to convert to or from a unitrust, to 
modify or terminate the trust, or to distribute trust 
assets in further trust only if the nontrustee to 
whom the power is granted is a beneficiary of the 
trust in question.289 Thus, for example, if a trust 
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instrument grants a nonbeneficiary nontrustee a 
decanting power that is not expressly described 
as either a fiduciary or a nonfiduciary power by 
the terms of the trust, the power, as it is a power 
of appointment,290 is presumed under the UDTA 
to be a nonfiduciary power291 and, therefore, not  
a “power of direction,”292 whereas the opposite is 
presumed under the MUDTA.293

A “Directed Trustee’s” Duty, Under the 
UDTA, to Second Guess a “Trust Director” 
When the Director Is Acting Within Her  
Authority Under the Terms of the Trust

As we have seen, under the default rules of 
the MUDTA, a “directed trustee” can only be li-
able for complying with an exercise or nonexer-
cise of a “power of direction,” when the exercise 
or nonexercise is within the power holder’s au-
thority under the terms of the trust, “if the exer-
cise or nonexercise was obtained with the direct-
ed trustee’s collusion or by the directed trustee’s 
fraud and compliance would be in pursuance of 
that collusion or fraud.”294 But under the UDTA 
the standard is evidently different: 

[A] directed trustee shall take reasonable action 
to comply with a trust director’s exercise or non-
exercise of a power of direction…and the trustee 
is not liable for the action [provided, however, 
that] [a] directed trustee must not comply with a 
trust director’s exercise or nonexercise of a pow-
er of direction…to the extent that by complying 
the trustee would engage in willful misconduct.295

The ULC Comment to the provision just quoted 
makes it clear that conduct sufficient to trigger 
directed-trustee liability under the UDTA’s will-
ful-misconduct standard may consist entirely in 
complying with an egregious exercise or nonex-
ercise of a “power of direction”:

[B]ecause a trustee stands at the center of a 
trust, the trustee must bear at least some duty 
even if the trustee is acting under the direction of 
a director. Although the settlor could have made 
the trust director the sole trustee, the settlor did 
not actually do so—and under traditional under-
standings of trust law, a trustee must always be 

accountable to a beneficiary in some way.296

The UDTA’s willful-misconduct standard thus 
makes a stark contrast to the MUDTA’s collusion-
or-fraud-in-obtaining-the-exercise-or-nonexer-
cise-in-question standard. Under the uniform 
act, the quality of a particular exercise or non-
exercise of a power of direction can determine 
whether a directed trustee may be liable to trust 
beneficiaries for complying with that exercise or 
nonexercise; whereas under the MUDTA, follow-
ing a direction that was not procured by the di-
rected trustee’s own affirmative misconduct will 
never in itself expose a directed trustee to liability 
for breach of trust.297 Under both the UDTA and 
the MUDTA, a directed trustee is free to question 
(and convey her reservations regarding) the ap-
propriateness of a particular exercise or nonex-
ercise of a power to direct,298 and she can seek a 
court order directing her to comply, temporize, or 
resist.299 The difference is that under the UDTA, 
but not the MUDTA, a trustee may be liable for 
failing to do one or more of those things based 
on a claim that the exercise or nonexercise in 
question is such that merely by complying the 
trustee engaged in willful misconduct.”300

But when is the exercise or nonexercise of 
a “power of direction” such that compliance will 
involve a directed trustee in willful misconduct? 
We learn from a ULC Comment that a trust di-
rector’s unreasonableness in the exercise or 
nonexercise of a power is not in itself sufficient 
to condemn compliance: 

The duty to take reasonable action [to comply 
with the exercise or nonexercise of a “power of 
direction”] does not, however, impose a duty to 
ensure that the substance of the direction is rea-
sonable. To the contrary, subject to [the UDTA’s 
willful-misconduct standard], a trustee that takes 
reasonable action to comply with a power of di-
rection is not liable for so acting even if the sub-
stance of the direction is unreasonable.301

There are presumably circumstances, then, 
in which a “directed trustee” can comply with 
an unreasonable exercise or nonexercise of 
a “power of direction” under the UDTA without 
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thereby committing willful misconduct. So, we 
have to ask what it is in addition to or, perhaps, 
apart from unreasonableness that will so mar 
a trust director’s exercise or nonexercise of a 
power of direction as to proclaim a responsive 
trustee’s obedience “willful misconduct.” Alas, 
one searches the UDTA and the ULC Comments 
in vain for an answer.

That lack of guidance is bound to weigh on 
the deliberations of a professional trust-service 
provider who is being asked to reduce her stan-
dard fee in light the settlor’s allocation of admin-
istrative responsibilities to “trust directors.” To 
that extent, the MUDTA compares favorably with 
the uniform act as an inducement for the pro-
fessional trustee to take the settlor’s division of 
administrative labor seriously as a scheme of fi-
duciary-risk allocation: compared with the MUD-
TA, the UDTA is vague as to the circumstances 
in which a directed trustee can be liable to trust 
beneficiaries for doing exactly as directed by a 
trust director when the director is acting within 
her authority under the terms of the trust.

The Duty of a Trustee Subject to Direction in 
a UDTA State to Second Guess a Holder of 
a Power to Direct Who Is Not a “Trust Direc-
tor” When the Power Holder Is Acting Within 
Her Authority Under the Terms of the Trust

We have seen that, under the default rules of 
the MUDTA, if a power to direct is (1) not a “pow-
er of direction”302 and (2) intended to be held in a 
nonfiduciary capacity, a trustee can only be liable 
for complying with an exercise or nonexercise 
of the power when the exercise or nonexercise 
is within the power holder’s authority under the 
terms of the trust “if the exercise or nonexercise 
was obtained with the trustee’s collusion or by 
the trustee’s fraud and compliance would be in 
pursuance of that collusion or fraud.”303 But there 
is no counterpart to this provision in the UDTA: as 
noted above, apropos UDTA section 5(c),304 the 
UDTA purports simply not to apply to the powers 
it excludes from the extension of the term ‘power 

of direction,’ which means that the uniform act 
has nothing to say about such excluded powers. 
The ULC Comment emphasizes this point: 

[UDTA section 5(b)] excludes five categories of 
powers that the drafting committee concluded 
should not be covered by this act for reasons of 
policy, coverage by other law, or both. Questions 
regarding a power that falls within one of these 
exclusions, such as the duty of the holder of the 
power and the duty of a trustee or other person 
subject to the power, are governed by law other 
than this act.305

There may or may not be any “law other than 
this act” directly applicable in the adopting juris-
diction to a given excluded power to direct—di-
rectly applicable, that is, to a given power to di-
rect that does not constitute a “power of direc-
tion.”306 Judicial decisions interpreting statuto-
ry provisions, like MTC section 7809, that are 
based on UTC section 808(b)-(d)307 will be dis-
placed, along with those statutory provisions, by 
the enactment of the UDTA.308 But we have seen 
that a judge could reason from common-law 
principles to the conclusion that a trustee who is 
subject, for example, to a nominally nonfiduciary 
decanting power held by a nonbeneficiary non-
trustee may have a duty to question a particular 
exercise or nonexercise of the power even when 
the power holder is acting within her authority 
under the terms of the trust.309 The authority of 
a judicial decision to that effect that was bind-
ing as precedent on judges in the adopting ju-
risdiction would be undiminished by adoption of 
the UDTA: because the decanting power is (1) a 
power of appointment310 and (2) expressly nonfi-
duciary, it is excluded from the UDTA’s applica-
tion by UDTA section 5(b)311 so that “[q]uestions 
regarding [the] power…such as the duty…of a 
trustee…subject to the power, are governed by 
law other than [the UDTA]”312 such as the judicial 
precedent that we have imagined here.

The situation is different, however, under the 
default rules of the proposal’s version of the 
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UDTA. The hypothesized decanting power is 
not a “power of direction” within the meaning of 
the MUDTA,313 yet, unless the terms of the trust 
provide otherwise, the trustee can be liable for 
complying with an exercise or nonexercise of the 
power, when the exercise or nonexercise is with-
in the power holder’s authority under the terms 
of the trust, only if the exercise or nonexercise 
was procured with the trustee’s collusion or by 
the trustee’s fraud and compliance would be in 
pursuance of that collusion or fraud.314 To that 
extent, the authority of the judicial precedent we 
hypothesized above, which would be undimin-
ished by adoption of the UDTA,315 would be dis-
placed by adoption of the MUDTA.316 It may be 
that the holder of the power can be subject to 
liability to trust beneficiaries under the hypothe-
sized precedent,317 and, in any case, the trustee 
is free to question the appropriateness of a par-
ticular exercise or nonexercise of the power on 
the beneficiaries’ behalf and to seek instructions 
regarding it;318 but, unless the terms of the trust 
provide otherwise, compliance with an exercise 
or nonexercise of the power will not expose the 
trustee to liability for breach of trust provided the 
power holder is acting within her authority under 
the terms of the trust and the exercise or nonex-
ercise was not wrongfully obtained by affirmative 
misconduct of the trustee.319

In this respect too, then, the MUDTA com-
pares favorably with the UDTA as an inducement 
for professional trust-service providers to take 
the settlor’s division of administrative labor se-
riously as a scheme of fiduciary-risk allocation: 
because it has nothing to say about powers to 
direct that fall outside its own definition of ‘power 
of direction,’ the uniform act adds no clarity as 
to the circumstances in which a trustee who is 
subject to direction can be liable to trust benefi-
ciaries for doing exactly as directed by a pow-
er holder who is not a “trust director” when the 
power holder is acting within her authority under 
the terms of the trust. The MUDTA, on the other 

hand, extends the same protection that it offers 
“directed trustees” in respect of “powers of direc-
tion” to trustees who are subject to direction un-
der other powers to direct.

Conclusion

We need not minimize the importance of 
those refinements of the UDTA described in the 
preceding section of the Article that are purely 
formal:320 at the very least, formal incoherence 
is ugly, and there is no reason, other things be-
ing equal, why a statute should be ugly. But the 
MUDTA’s substantive refinements of the uniform 
act are more important: they ensure the practical 
significance of the statue’s conservation of ag-
gregate fiduciary responsibility to trust beneficia-
ries,321 they calibrate the effects of the statute’s 
rules of construction in light of MPAA’s (and the 
UDTA’s) broad, traditional conception of powers 
of appointment,322 and they enhance the statute 
as an inducement for professional trust-service 
providers to credit a settlor’s division of admin-
istrative labor between trustees and nontrustee 
trust actors as an effective scheme of fiduciary-
risk allocation.323

By requiring trustees who are subject to di-
rection to second guess the holders of powers 
to direct regardless of what the terms of the trust 
may say about the absence of a duty to second 
guess,324 the MTC currently forces professional 
trustees to discount settlors’ divisions of admin-
istrative labor as schemes of fiduciary-risk allo-
cation and thereby frustrates real market incen-
tives for price differentiation.325 The MUDTA will 
allow those incentives to operate by allowing a 
settlor to waive a trustee’s obligation to second 
guess the holder of a power to direct when the 
power holder is acting within her authority under 
the terms of the trust.326 At the same time, the 
MUDTA will rationalize the scope of the MTC’s 
imposition of duties to trust beneficiaries on 
holders of powers to direct so at to enable com-
mon estate planning techniques that the MTC 
currently either rules out or makes unnecessar-
ily risky or laborious.327
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Appendix

UDTA / Proposed § 7703a Parallel Tables

UDTA to Proposed § 7703a [or other] Proposed § 7703a to UDTA 

UDTA § Proposed § 7703a [or other] Proposed § 7703a UDTA § 
    
1 omitted328 7703a(1)(a)-(b) 5(b)(1) 
  7703a(1)(c) 5(b)(2) 
2(1) 7703a(24)(a) 7703a(1)(d) 5(b)(3) 
2(2) omitted 7703a(1)(e) 5(b)(4) 
2(3) 7703a(24)(b) 7703a(1)(f) 5(b)(5) 
2(4) omitted329   
2(5) 7703a(24)(e) 7703a(2)(b)330 5(c) 
2(6) omitted331   
2(7) omitted332 7703a(3) 6(a) 
2(8) omitted333 7703a(4)(a)-(b) 6(b) 
2(9) 7703a(24)(f)   
2(10) omitted334 7703a(4) 7 
    
3(a) 7703a(22) 7703a(5) 8(a) 
3(b) [7108(1)(b)]   
  7703a(6) 8(b) 
4 omitted335   
  7703a(7) 9(a)-(b) 
5(a) 7703a(24)(d)   
5(b)(1) 7703a(1)(a)-(b) 7703a(8) 9(c) 
5(b)(2) 7703a(1)(c)   
5(b)(3) 7703a(1)(d) 7703a(9)-(10) 10(a)-(b) 
5(b)(4) 7703a(1)(e)   
5(b)(5) 7703a(1)(f) 7703a(11)-(14) 11 
5(c) 7703a(2)(b)   
   7703a(15)-(16) 10(c)-(d) 
6(a) 7703a(3)   
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UDTA to Proposed § 7703a [or other] 

 

  
Proposed § 7703a to UDTA 

 
UDTA § 

 
Proposed § 7703a [or 

other] 

 
Proposed § 7703a 

 
UDTA § 

    
6(b) 7703a(3)(a)-(b) 7703a(17) 13(a) 
     
7 7703a(4)  7703a(18) 13(b) 
     
8(a) 7703a(5)  7703a(19) 14 
8(b) 7703a(6)   
8(c) omitted336 7703a(20) 15 
    
9(a)-(b) 7703a(7) 7703a(21) 16 
9(c) 7703a(8)   
9(d) omitted 7703a(22) 3(a) 
9(e) omitted337   
  7703a(23) 17 
10(a)-(b) 7703a(9)-(10)   
10(c)-(d) 7703a(15)-(16) 7703a(24)(a) 2(1) 
  7703a(24)(b) 2(3) 
11 7703a(11)-(14) 7703a(24)(d) 5(a) 
  7703a(24)(e) 2(5) 
12 [7703(10)] 7703a(24)(f) 2(9) 
    
13(a) 7703a(17)   
13(b) 7703a(18)   
    
14 7703a(19)   
    
15 7703a(20)   
    
16 7703a(21)   
    
17 7703a(23)   
    
18 [8202]   
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    Notes  

∗ James P. Spica, Used Not Only as Directed: Michigan’s 
Adaptation of the Uniform Directed Trust Act, 64 Wayne L. 
Rev. (forthcoming 2019).

1. As of this writing, the approved proposal is embod-
ied in three Michigan House Bills. See H.B. 6129, 99th 
Leg. Reg. Sess. (Mich. 2018); H.B. 6130, 99th Leg. Reg. 
Sess. (Mich. 2018); H.B. 6131, 99th Leg. Reg. Sess. 
(Mich. 2018).

2. H.B. 6130 comprises the bulk of the UDTA in the 
form of a new MTC section, proposed section 7703a. (The 
Appendix to this Article contains parallel tables mapping 
the UDTA onto the proposal’s new section 7703a and vice 
versa.) But because the proposal ensconces its version of 
the UDTA within the MTC, whereas the UDTA was promul-
gated by the Uniform Law Commission (ULC) as a sepa-
rate, stand-alone statute, see Unif. Directed Trust Act § 1 
(Unif. Law Comm’n 2017) (short title), the proposal places 
some of the uniform act’s structural provisions in natural 
places within the MTC that fall outside of the new sec-
tion 7703a. Thus, for example, the UDTA provision that 
allows a settlor to extend the act’s application to the rela-
tions of cotrustees is located, under the proposal, in the 
MTC provision on cotrusteeships. See Mich. H.B. 6131 
§ 7703(10) (Unif. Directed Trust Act § 12). That amend-
ment of the cotrusteeships provision (viz., Mich. Comp. 
Laws § 700.7703) is found in Mich. H.B. 6131 along with 
several other amendments to existing MTC provisions that 
facilitate the MTC’s absorption of the UDTA.

3. “While a separate trustees provision applies, the 
whole trusteeship of the aggregate trust is divided, under 
the terms of the separate trustees provision, into discrete 
sets of separately accepted fiduciary responsibilities.” 
Prop. § 7703b(2) (emphasis added).

4. See James P. Spica, Onus Fiduciae Est Omnis 
Divisa in Partes Tres: A Statutory Proposal for Partition-
ing Trusteeship, 49 Real Prop. Tr. & Est. L.J. 349, passim 
(2014). It should be noted that the statutory model that 
appears id. at 371-78 differs from the proposal’s divided 
trusteeship provisions in some respects. For one thing, the 
proposal is more laissez faire, in the sense described id. at 
378-79, than the 2014 article’s model.

5. The MUDTA differs substantively from the UDTA in 
some respects. See infra Part III.

6. See supra note 2.
7. See, e.g., MCL 700.7809, Unif. Trust Code 

§ 808(b)-(d) (Unif. Law Comm’n 2010).
8. See Unif. Directed Trust Act § 9 legislative note. 
9. See MCL 700.7809, Unif. Trust Code § 808(b)-(d).
10. See H.B. 6131, 99th Leg. Reg. Sess. enacting § 1 

(Mich. 2018) (repealing MCL 700.7809).
11. See MCL 700.7103(n), 700.7809; see also id. 

§ 700.7105(2)(h) (stating minimum obligations imposed 
on trust protectors by section 7809 not liable to be sub-
verted by terms of trust).

12. See Prop. §§ 7703a(24)(f) (Unif. Directed Trust Act 
§ 2(9)), 7703a(5) (Unif. Directed Trust Act § 8(a)).

13. Here we adopt the convenient, technical conven-
tion (common among logicians) of using single quotation 
marks “to construct a name for the [marked] expression.” 
Allan Gibbard, Wise Choices, Apt Feelings: A Theory of 
Normative Judgment 6 n.4 (1990). We shall use “[d]ouble 
quotes [sic] . . . in the many looser ways quotation marks 
can be used, often to mention a word and use it in the 
same breath.” Id.

14. Prop. § 7703a(24)(e)-(f) (Unif. Directed Trust Act 
§ 2(5), (9)).

15. MCL 700.7103(n).
16. Unif. Trust Code § 808(b).
17. Restatement (Third) of Trusts § 75 (2003).
18. See Unif. Directed Trust Act § 2 cmt. 5.
19. See Prop. §§ 7703a(24)(e)-(f) (Unif. Directed Trust 

Act § 2(5), (9)) (providing technical definitions), 7703a(1) 
(Unif. Directed Trust Act § 5(b)) (providing exclusions from 
the MUDTA’s imposition of duties on power holders).

20. See infra notes 37, 49 and accompanying text.
21. Prop. § 7703a(24)(b) (Unif. Directed Trust Act 

§ 2(3)) (emphasis added).
22. E.g., a trustee who is expected to yield custody of 

trust assets upon being removed (as trustee) by the holder 
of a power to direct: the power to remove is not a “power 
of direction” within the meaning of the MUDTA, and the 
trustee subject to the power is therefore not a “directed 
trustee” with respect to that power. See infra note 37 and 
accompanying text.

23. MCL 700.7809(2); see also id. §§ 700.7809(1), 
700.7105(2)(h) (stating minimum obligations imposed on 
trust protectors by section 7809 not liable to be subverted 
by terms of trust).

24. See infra Part II.B.1.f.
25. See infra note 51 and accompanying text.
26. See Prop. § 7703a(5) (Unif. Directed Trust Act 

§ 8(a)).
27. As we shall see, current imposition of obligations to 

trust beneficiaries under MTC section 7809 depends not 
only on the nature of the power in question, but also on 
the identity of the power holder. See infra notes 28-29 and 
accompanying text.

28. MCL 700.7809, 700.7103(n)(i).
29. Id. § 700.7809(1) (emphasis added).
30. Id. § 700.7103(n)(ii). Even if the definition of ‘trust 

protector’ did not thus expressly exclude the holder of a 
power of appointment, MTC section 7809 would not im-
pose obligations to trust beneficiaries on a nontrustee 
holder of such a power because, as noted above, section 
7809 imposes duties on “[a] trust protector[] other than a 
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trust protector who is a beneficiary of the trust,” see supra 
note 29, and ‘trust beneficiary’ is defined to include a per-
son who “holds a power of appointment over trust property 
in a capacity other than that of trustee.” Id. § 700.7103(l)
(ii).

31. See id. § 700.7103 (MTC definitions), MCL 
700.1106 (EPIC definitions).

32. See Rupert Cross, Statutory Interpretation 150-51 
(John Bell & George Engle eds., 3d ed. 2005); see also 
Robert S. Summers, Statutory Interpretation in the Unit-
ed States, in Interpreting Statutes: A Comparative Study 
407, 423 (D. Neil MacCormick & Robert S. Summers eds., 
1991) (stating that courts are obliged to consider texts of 
closely related statutes).

33. MCL 556.112(c).
34. See id. Cf. Restatement (Third) of Prop.: Wills & 

Other Donative Transfers § 17.1 (2011) (defining ‘power of 
appointment’ as a power “to designate recipients of ben-
eficial ownership interests in or powers of appointment 
over” property); Restatement (Second) of Prop.: Donative 
Transfers § 11.1 (1986) (indicating the same).

35. Geraint Thomas, Thomas on Powers ¶¶ 1.14-1.15 
(2d ed. 2012) (emphasis added). See also John A. Bor-
ron, Jr. et al., The Law of Future Interests § 871 at 414 
(3d ed. 2004) (describing a power of appointment as “a ca-
pacity to change the ownership of interests in property”).

36. See supra notes 33-35 and accompanying text. 
See also MCL 556.115a(6) (characterizing a power to 
transfer trust property from one trustee to another is a 
power of appointment).

37. See Prop. § 7703a(1)(c) (Unif. Directed Trust Act 
§ 5(b)(2)).

38. Unif. Directed Trust Act § 5 cmt. 2 (quoting Restate-
ment (Third) of Trusts § 37 cmt. c (2003)).

39. A “nontrustee trust actor” may or may not be ei-
ther a “trust protector” within the meaning of the current 
MTC or a “trust director” within the meaning of the MUD-
TA. A nontrustee-nonbeneficiary holder, for example, of a 
power to direct the “decanting” of one trust into another 
under terms that expressly provide that the power is to 
be exercised in a nonfiduciary capacity would be neither 
a MTC “trust protector,” see supra notes 30, 36 and ac-
companying text, nor a MUDTA “trust director.” See Prop. 
§ 7703a(1)(a) (Unif. Directed Trust Act § 5(a)-(b)(1)).

40. See, e.g., MCL 556.112(c) (MPAA definition of 
‘power of appointment’); Unif. Powers of Appointment Act 
§ 102 cmt. (Unif. Law Comm’n 2013).

41. See, e.g., Restatement (Third) of Prop.: Wills & 
Other Donative Transfers § 19.14 (2011) (unless instru-
ment creating power manifests contrary intent, special 
power of appointment may be exercised to create pow-
ers of appointment in permissible appointees). See also 
id. § 17.1 (2011) (defining ‘power of appointment’ circularly 
to include power to create “powers of appointment over 

the appointive property”); Unif. Powers of Appointment Act 
§ 102(13) (defining ‘power of appointment’ circularly to in-
clude power to create “another power of appointment”).

42. See supra notes 30, 36 and accompanying text.
43. Again, “[d]ispositive powers are powers which 

authorize [a] person to create or dispose of beneficial in-
terests or proprietary rights in property . . . . Powers of 
appointment are the most important and most common 
dispositive powers.” Thomas, supra note 35, ¶¶ 1.14-1.15. 
In addition to powers of appointment, dispositive powers 
include certain powers of advancement and powers of 
maintenance. See id. ¶ 1.14.

44. MCL 556.112(c) (emphasis added). See supra text 
accompanying notes 31-33.

45. As to the peculiar nature of the “equitable property” 
constituting beneficial interests in trusts, see, e.g., F. W. 
Maitland, Equity: A Courses of Lectures 17-18, 106-107 
(A. H. Chaytor & W. J. Whittaker eds., rev. by John Brun-
yate, 2d ed. 1936); Robert Stevens, When and Why Does 
Unjustified Enrichment Justify the Recognition of Propri-
etary Rights? 92 B.U. L. Rev. 919, 921-25 (2012).

46. See, e.g., MCL 700.2901(2)(j) (defining ‘trust’ in 
terms of the relation between legal and equitable owners 
of trust property). Although the MTC includes nontrustee 
holders of powers of appointment within the extension of 
the term ‘trust beneficiary,’ see id. § 700.7103(l)(ii), the ex-
istence of a valid power of appointment by which a vested 
equitable interest may be destroyed does not render that 
interest contingent. See, e.g., John C. Gray, The Rule 
Against Perpetuities § 112.1 (4th ed. 1942); Borron, supra 
note 35, § 113. Thus, unless it is a presently exercisable 
general power, a power of appointment over trust assets 
does not itself yield the donee of the power “equitable ti-
tle.” As to the exception for a presently exercisable general 
power see, e.g., MCL 556.123 (creditors of donee of pres-
ently exercisable general power of appointment can reach 
any interest subject to the power); Jesse Dukeminier, Per-
petuities: The Measuring Lives, 85 Colum. L. Rev. 1648, 
1669 (1985) (“[A] general power of appointment presently 
exercisable is, for perpetuities purposes, treated as abso-
lute ownership in the donee”).

47. See supra note 28 and accompanying text.
48. See MCL 700.7103(n).
49. See Prop. § 7703a(1)(c) (Unif. Directed Trust Act 

§ 5(b)(2)).
50. See supra note 38 and accompanying text.
51. See, e.g., Prop. §§ 7703a(5) (Unif. Directed Trust 

Act § 8(a)), 7703a(21) (Unif. Directed Trust Act § 16).
52. See supra note 41.
53. See supra Part II.B.1.b.
54. See supra note 49; see also supra notes 50-51 and 

accompanying text.
55. See supra note 33 and accompanying text.
56. See supra note 30 and accompanying text.
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57. See supra note 29 and accompanying text.
58. See supra notes 36-38 and accompanying text.
59. See Prop. § 7703a(24)(f) (Unif. Directed Trust Act 

§ 2(9)); MCL 700.7103(n).
60. See MCL 700.7809(1).
61. See Prop. § 7703a(6) (Unif. Directed Trust Act 

§ 8(b)-(c)).
62. Unif. Directed Trust Act § 8 cmt. b.
63. See supra notes 28-30 and accompanying text.
64. IRC 675(4).
65. MCL 700.7809(1)(b) (stating that a trust protec-

tor must act “in accordance with . . . the interests of the 
trust beneficiaries”), MCL 700.7809(2) (requiring the same 
even in exercise of IRC 675(4) administrative power), MCL 
700.7105(2)(h) (stating that minimum obligations imposed 
on trust protectors by section 7809 not liable to be sub-
verted by terms of trust).

66. “The terms of a trust may provide that a trust 
protector to whom powers of administration described 
in section 675(4) of the internal revenue code, 26 USC 
675, have been granted may exercise those powers in a 
nonfiduciary capacity. However, the terms of the trust shall 
not relieve the trust protector from the requirement under 
subsection (1)(b) that he or she exercise or refrain from 
exercising any power, duty, or discretion in good faith and 
in accordance with the terms and purposes of the trust and 
the interests of the beneficiaries.” MCL 700.7809(2) (em-
phasis added). See also id. § 700.7105(2)(h) (stating that 
the MTC prevails over terms of trust concerning minimum 
obligations imposed by section 7809).

67. See J. E. Penner, The Law of Trusts ¶ 12.1 (8th 
ed. 2012) (discussing Bristol & W. Bldg. Soc’y v. Mothew 
[1998] AC 1 at 16 (Eng.)); R. P. Austin, Moulding the Con-
tent of Fiduciary Duties, in Trends in Contemporary Trust 
Law 153, 155 (A. J. Oakley ed., 1996).

68. See Paul Finn, Fiduciary Law and the Modern Com-
mercial World, in Commercial Aspects of Trusts and Fidu-
ciary Obligations 7, 9-10 (Ewan McKendrick ed., 1992).

69. “Finn J’s thesis [i.e., the thesis argued in Finn, su-
pra note 68] that the two rules [of impartiality and undi-
vided loyalty] are an exhaustive account of fiduciary duties 
has not yet been accepted by the courts… . Some com-
mentators, including Finn J, argue plausibly that [the] so-
called ‘positive’ fiduciary duty [‘to act in good faith for the 
benefit of the principal’] is really a duty of good faith and is 
not strictly a fiduciary duty at all. Such a view would revolu-
tionize the formulation of trustees’ and company directors’ 
duties and may in time lead to a more flexible evolution of 
the content of those duties.” Austin, supra note 67, at 159.

70. See supra notes 65-66.
71. See MCL 700.7105(2)(b), (k); MCL 700.7801; MCL 

700.7908.
72. Treas. Reg. 1.675-1(b)(4)(iii).
73. See supra notes 65-66.

74. See supra note 71.
75. See supra notes 28, 30 and accompanying text.
76. See infra notes 79-88 and accompanying text.
77. Prop. § 7703a(1)(f) (Unif. Directed Trust Act § 5(b)

(5)).
78. Unif. Directed Trust Act § 5 cmt. 5 (emphasis add-

ed).
79. See supra notes 28-29 and accompanying text.
80. See supra note 43.
81. See MCL 556.112(c) (expressly excluding power of 

sale from MPAA definition of ‘power of appointment’).
82. See Ronald H. Maudsley, The Modern Law of Per-

petuities 58 (1979); Thomas, supra note 35, ¶¶1.12-1.15.
83. “We must also more or less arbitrarily exclude from 

our definition the power of sale, a power of attorney, [etc.].” 
Borron, supra note 35, § 871, at 414-15.

84. See, e.g., Penner, supra note 67, ¶ 2.34. “The idea 
of a trust-fund which is dressed up (invested) now as land 
and now as current coin, now as shares and now as de-
bentures seems to me one of the most remarkable ideas 
developed by modern English jurisprudence.” F.W. Mai-
tland, The Unincorporate Body, in Selected Essays 128, 
134 (H.D. Hazeltine et al. eds., 1936).

85. See Thomas, supra note 35, ¶ 9.05.
86. See, e.g., id. ¶ 9.04; Borron, supra note 35, § 981, 

at 547.
87. See Restatement (Third) of Agency §§ 2.01 cmt. f, 

8.09 cmt. b (2006). See also MCL 556.112(c) (expressly 
excluding power of attorney from MPAA definition of ‘pow-
er of appointment’). Whereas the principles of agency de-
veloped at common law, powers of appointment and the 
historically distinct dispositive powers of advancement 
and of maintenance were recognized only in equity before 
the statutory unification of law and equity in England by 
the Judicature Acts 1873-75. See Thomas, supra, note 35, 
¶1.14; Harold Greville Hanbury & Ronald Harling Mauds-
ley, Modern Equity 48-49 (Jill E. Martin ed., 13th ed. 1989).

88. See supra note 64.
89. See supra note 81; see also supra notes 31-32 and 

accompanying text.
90. See supra text accompanying notes 75-78.
91. See supra notes 77-78 and accompanying text.
92. See Unif. Directed Trust Act § 6 cmt. a.
93. The numbered illustrations that follow in the text 

are all drawn from the comment to UDTA section 6 cited 
supra note 92.

94. As to the transitivity of the dispositive character of 
powers of appointment, see supra notes 40-43 and ac-
companying text.

95. See supra notes 61-62 and accompanying text.
96. See supra note 94.
97. See supra note 28 and accompanying text.
98. See Prop. § 7703a(24)(f)(ii) (Unif. Directed Trust 

Act § 2(9)).
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99. See id.
100. See id. §§ 7703a(24)(e) (Unif. Directed Trust Act 

§ 2(5)), 7703a(1)(d) (Unif. Directed Trust Act § 5(b)(3)).
101. See supra note 30 and accompanying text.
102. See Prop. §§ 7703a(24)(e) (Unif. Directed Trust 

Act § 2(5)) (‘power of direction’ defined), 7703a(1)(a) (Unif. 
Directed Trust Act § 5(b)(1)) (exclusion from extension of 
term ‘power of direction’ for powers of appointment intend-
ed to be held by donee in nonfiduciary capacity), 7703a(2)
(b) (Unif. Directed Trust Act § 5(c)) (certain powers of ap-
pointment granted to a donee other than a trustee con-
structively presumed to be nonfiduciary powers).

103. For the exception, see infra text accompanying 
notes 105-06.

104. See Prop. § 7703a(24)(e)-(f) (Unif. Directed 
Trust Act § 2(5), (9)). As to the exception, again, see infra 
text accompanying notes 105-06.

105. See supra notes 36, 40-43 and accompanying 
text.

106. See supra notes 37, 49 and accompanying text.
107. See supra notes 40-43 and accompanying text.
108. See supra note 40 and accompanying text.
109. See, e.g., MCL 556.112(c) (MPAA definition of 

‘power of appointment’).
110. See Prop. § 7703a(2)(c)(i) (no UDTA counter-

part).
111. See supra text accompanying notes 105-06.
112. See Prop. § 7703a(1)(a) (Unif. Directed Trust 

Act § 5(a)-(b)(1)).
113. See Prop. § 7703a(2)(b) (Unif. Directed Trust 

Act § 5(c) as modified by the proposal).
114. See supra notes 102, 110, 113.
115. See IRC 2702(b).
116. See Restatement (Third) of Prop.: Wills & Other 

Donative Transfers § 17.1 cmt. h (2011).
117. See Prop. § 7703a(2)(b)-(c) (Unif. Directed 

Trust Act § 5(c) as modified by the proposal).
118. See supra text accompanying note 114.
119. See Prop. § 7703a(2)(b)-(c) (Unif. Directed 

Trust Act § 5(c) as modified by the proposal).
120. See infra note 146 and accompanying text.
121. See Spica, supra note 4, at 354-55.
122. “Except as otherwise provided in subsection (4), 

the trustee shall act in accordance with a trust protector’s 
exercise of the trust protector’s specified powers and is not 
liable for so acting.” MCL 700.7809(3) (emphasis added).

123. “A directed trustee shall take action to comply 
with the exercise or nonexercise of a power of direction 
or further power of a trust director . . . [and] is not liable 
for taking [such] action.” Prop. § 7703a(7) (Unif. Directed 
Trust Act § 9(a)) (emphasis added).

124. See supra notes 14-15 and accompanying text. 
“This subsection does not provide any powers to a trust di-
rector by default. Nor does it specify the scope of a power 

of direction. The existence and scope of a power of direc-
tion must instead be specified by the terms of a trust.” Unif. 
Directed Trust Act § 6 cmt. See also MCL 700.7809(6) (in-
dicating that terms of a trust may grant a power to direct 
modification or termination).

125. See, e.g., Unif. Directed Trust Act § 6 cmt. a.
126. See supra note 15.
127. See supra note 14.
128. See supra notes 122-23.
129. Whatever T does in response to the beneficia-

ry’s request is subject to review by a court, at the instance 
of an interested person, as a possible abuse of discre-
tion. See, e.g., Mich. Comp. Laws § 700.7815(1) (trustee’s 
abuse of discretion under discretionary trust provision); 
Restatement (Third) of Trusts § 87 (2007). The same 
standard of judicial review is sometimes referred to as the 
“arbitrary-and-capricious standard”: “abuse-of-discretion 
standard is simply the arbitrary-and-capricious standard 
by another name.” John H. Langbein, The Supreme Court 
Flunks Trusts, 1990 Sup. Ct. Rev. 207, 218.

130. MCL 700.7809(3).
131. Id. § 700.7809(4) (emphasis added).
132. See id. § 700.7809(5)(a).
133. The point of stipulating that D’s power is a pow-

er over one of T’s nondispositive functions is only that, oth-
erwise, we should have to determine that D’s power does 
not constitute a power of appointment in order to conclude 
that D is a “trust protector” within the meaning of MTC sec-
tion 7809. See supra note 30 and accompanying text. As 
to the transitivity of the dispositive character of powers of 
appointment, see supra notes 40-43 and accompanying 
text.

134. For the classification of trustee investment pow-
ers as “nondispositive,” see supra notes 80-87 and ac-
companying text.

135. See supra note 28 and accompanying text.
136. See MCL 700.7103(n), MCL 700.7809.
137. There is actually no express scienter require-

ment in the relevant provision of MTC section 7809. See 
id. § 700.7809(4). But the omission was probably inad-
vertent. There is an express scienter requirement in the 
UTC provision on which section 7809 is based, viz., UTC 
section 808(b), and that requirement is remarked in the 
ULC Comment to the section: “A trustee may refuse the di-
rection only if the attempted exercise would be manifestly 
contrary to the terms of the trust or the trustee knows the 
attempted exercise would constitute a breach of a fiducia-
ry duty owed by the holder of the power.” Unif. Trust Code 
§ 808(b) cmt. (emphasis added). And in this, the UTC pro-
vision comports with the Restatement (Third) of Trusts:  
Even though the person holding the power of control holds 
it as a fiduciary and in fact violates a fiduciary duty in ex-
ercising the power, the trustee is not liable for acting in ac-
cordance with the exercise of the power unless the trustee 
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knows or should have known [] that the power holder act-
ed in violation of the fiduciary duty. Restatement (Third) of 
Trusts § 75 cmt. e (2003) (emphasis added).

138. For purposes of the MTC, “a person has knowl-
edge of a fact if . . . [f]rom all the facts and circumstances 
known to the person at the time in question, the person 
has reason to know it.” MCL 700.7104(1) (Unif. Trust Code 
§ 104).

139. See supra note 131 and accompanying text. 
The conclusion that T is thus liable to a claim by a trust 
beneficiary depends on our stipulation (in the text) that the 
trust in question is irrevocable, for “while a trust is revo-
cable, rights of the trust beneficiaries are subject to the 
control of, and the duties of the trustee are owed exclu-
sively to, the settlor.” MCL 700.7603(1) (Unif. Trust Code 
§ 603(b)) (emphasis added).

140. See supra note 29 and accompanying text.
141. MCL 700.7809(4); see also id. § 700.7103(n) 

(defining ‘trust protector’).
142. The relevant provision of MTC section 7809 

says that the trustee shall not act in accordance with the at-
tempted exercise of the power (unless the trustee receives 
prior direction from the court) if the exercise “would consti-
tute a breach of any fiduciary duty that the trust protector 
owes to the beneficiaries of the trust.” Id. § 700.7809(4) 
(emphasis added). It does not say, “. . . any fiduciary duty 
that the trust protector owes under this section [7809] to 
the beneficiaries of the trust.” See id.

143. So-called “powers in trust” or “powers in the na-
ture of a trust,” i.e., trust powers granted by the terms of 
a trust nominatim to nontrustees, are commonly disposi-
tive powers. See, e.g., Penner, supra note 67, ¶¶ 3.15(ii), 
7.10; Borron, supra note 35, § 877. But they need not be: 
“administrative powers may also be given to individuals 
nominatum [sic].” Penner, supra note 67, ¶ 3.20. Thus, the 
supposition that the terms of the trust require D to exercise 
her power in a fiduciary capacity does not contradict our 
conclusion that D is a “trust protector” within the meaning 
of MTC section 7809. See supra notes 133-36 and ac-
companying text.

144. See supra note 131 and accompanying text.
145. I.e., of the duty imposed on T by 

MCL  700.7809(4).
146. See Unif. Trust Code § 808(b) cmt., 7C U.L.A. 

605.
147. Id. (emphasis added).
148. Mich. Comp. Laws § 700.7801 (Unif. Trust Code 

§ 801).
149. Id. § 700.7908(1)(a) (Unif. Trust Code § 1008(a)

(1)).
150. See id. § 700.7105(2)(b), (k) (Unif. Trust Code 

§ 105(b)(2), (10)). Presumably, these provisions are not 
contradicted by UTC section 1006 (MTC section 7906), 
according to which, “[a] trustee who acts in reasonable re-

liance on the terms of the trust as expressed in the trust 
instrument is not liable to a trust beneficiary for a breach of 
trust to the extent the breach resulted from the reliance.” 
Id. § 700.7906 (Unif. Trust Code § 1006). The obvious rec-
onciliation is that a trustee’s reliance on an express provi-
sion of the trust instrument that is trumped by mandatory 
(i.e., non-default) provisions of the trust code is never “rea-
sonable reliance.” “This section [UTC section 1006 (MTC 
section 7906)] protects a trustee only if the trustee’s reli-
ance is reasonable.” Unif. Trust Code § 1006 cmt. For the 
idea that internal contradiction is to be avoided in statutory 
interpretation, see, e.g., Cross, supra note 32, at 88-92.

151. See supra notes 137-38.
152. See supra note 131 and accompanying text.
153. See supra note 148 and accompanying text.
154. See Mich. Comp. Laws § 700.7105(2)(b) (Unif. 

Trust Code § 105(b)(2)). See also supra notes 148-50 and 
accompanying text.

155. See supra notes 130-31 and accompanying 
text.

156. See supra notes 148-50 and accompanying 
text.

157. The derivation of that particular duty is as fol-
lows. By hypothesis, D is a “trust protector.” See supra 
note 135-36 and accompanying text. And we have further 
supposed in the text this note tags that D is not a ben-
eficiary of the trust in question. Under MTC section 7809, 
“[a] trust protector other than a trust protector who is a 
beneficiary of the trust…is a fiduciary to the extent of the 
powers, duties, and discretions granted to him or her un-
der the terms of the trust.” MCL 700.7809(1)(a) (emphasis 
added). And under EPIC section 1212: A fiduciary shall 
observe the standard of care described in [MTC] sec-
tion 7803 [on trustee impartiality and prudence] and shall 
discharge all of the duties and obligations of a confidential 
and fiduciary relationship, including the duties of undivid-
ed loyalty; impartiality between heirs, devisees, and ben-
eficiaries; care and prudence in actions; and segregation 
of assets held in the fiduciary capacity. Id. § 700.1212(1) 
(emphasis added).

158. I.e., of the duty imposed on T by MCL  
700.7809(4).

159. See supra notes 148-50 and accompanying 
text.

160. “[C]onflict and profit rules take no account of the 
positive side of fiduciary duties, usually expressed as the 
duty to act in good faith for the benefit of the principal.” 
Austin, supra note 67, at 159. Our assumption that such 
a duty would be owed by T to the beneficiaries of the trust 
in question depends on our stipulation (in the text) that the 
trust is irrevocable; for, as already noted supra note 139, 
“while a trust is revocable, rights of the trust beneficiaries 
are subject to the control of, and the duties of the trustee 
are owed exclusively to, the settlor.” MCL 700.7603(1) 
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(Unif. Trust Code § 603(b)) (emphasis added).
161. See supra note 148 and accompanying text.
162. See supra text accompanying note 160.
163. See supra note 149 and accompanying text. “[A] 

trustee who relied on the presence of a trustee exemption 
[i.e., exculpatory] clause to justify what he proposed to do 
would thereby lose its protection: he would be acting reck-
lessly in the proper sense of the term.” Armitage v Nurse, 
[1998] Ch. 241 at 253–54 (Eng.).

164. See supra note 132 and accompanying text.
165. See supra note 150 and accompanying text.
166. Restatement (Third) of Trusts § 76(1) (2003).
167. I.e., if the trust is neither a charitable trust nor a 

noncharitable “purpose trust,” the latter being an express 
trust lacking definite or definitely ascertainable beneficia-
ries. See, e.g., MCL 700.2722(1). See generally Penner, 
supra note 67, ¶¶ 9.1-9.30; Paul Matthews, The New 
Trust: Obligations without Rights?, in Trends in Contem-
porary Trust Law, supra note 67, 1, passim. Purpose trusts 
are also sometimes called “trusts of imperfect obligation.” 
See Penner, supra note 67, ¶ 9.18; Maurizio Lupoi, Trusts: 
A Comparative Study 124 (Simon Dix trans., 2000).

168. Restatement (Third) of Trusts § 78(1) (2003).
169. See, e.g., Donald Davidson, Hume’s Cognitive 

Theory of Pride, in Essays on Actions and Events, 277, 
290 (1980) (apropos of interpreting “human thoughts, 
speech, intentions, motives, and actions”); Gregory Vlas-
tos, Socrates, Ironist and Moral Philosopher 236 (1991) 
(apropos of interpreting texts). For what seems to be a flat-
footed misunderstanding of this fundamental point in the 
context of statutory interpretation, see Gerald C. MacCal-
lum, Jr., Legislative Intent, in Essays in Legal Philosophy 
237, 240-45 (Robert S. Summers ed., 1970). Cf. Cross, 
supra note 32, at 32-33, 57 (getting the fundamental point 
right apropos of statutory interpretation).

170. Restatement (Third) of Trusts § 78 (2003).
171. “Except as otherwise provided in the terms of 

the trust, a trustee has a duty to administer the trust solely 
in the interest of the beneficiaries, or solely in furtherance 
of its charitable purpose.” Id. § 78(1) (2003) (emphasis 
added).

172. See MCL 700.7901(1) (Unif. Trust Code 
§ 1001(a)) (defining ‘breach of trust’).

173. Thus, according to the counterargument de-
scribed in the text, a clearer formulation of UTC sec-
tion 801 (MTC section 7801) would be: Upon acceptance 
of a trusteeship, the trustee shall administer the trust in 
accordance with its terms interpreted in light of the trust’s 
purposes. The trustee shall perform that duty in good faith, 
expeditiously, for the sole benefit of the trust beneficiaries, 
and in accordance with this Act.

174. See supra note 148 and accompanying text.
175. Unif. Trust Code § 801 cmt., 7C U.L.A. 587 

(2006) (emphasis added).

176. Id. (emphasis added).
177. Id.
178. Joshua Getzler, Ascribing and Limiting Fiducia-

ry Obligations: Understanding the Operation of Consent, 
in Philosophical Foundations of Fiduciary Law 39, 42 (An-
drew S. Gold & Paul B. Miller eds., 2014).

179. David Hayton, The Irreducible Core Content of 
Trusteeship, in Trends in Contemporary Trust Law, supra 
note 67, 47, 62.

180. See supra text accompanying notes 159-65.
181. See Unif. Directed Trust Act § 9 legislative note 

(emphasis added). 
182. See Prop. § 7105(2)(b). See also infra 

Part II.C.5.
183. I.e., because either the holder is a settlor of the 

trust in question or the power in question constitutes a 
power of appointment. See supra notes 28, 30 and ac-
companying text. It is important to remember here that 
although MTC section 7809 does not impose obligations 
to trust beneficiaries on a “trust protector” who is a benefi-
ciary of the trust in question, such a beneficiary is never-
theless a “trust protector” for purposes of the mandatory 
second-guessing requirements of MTC section 7809(3)-
(4). See supra notes 140-43 and accompanying text.

184. I.e., the duty imposed by MCL 700.7809(4) dis-
cussed supra Part II.C.2.

185. See supra notes 29, 140-44 and accompanying 
text.

186. See supra note 139.
187. See supra notes 148, 150 and accompanying 

text.
188. See supra note 30.
189. The distinguishing characteristic of a “special” 

power of appointment is that the power is limited by its 
terms as to the objects on whom the donee of the power 
(D in our example) can confer beneficial interests by ex-
ercise. See, e.g., MCL 556.112(i); Thomas, supra note 35, 
¶ 1.17.

190. See supra notes 148, 150 and accompanying 
text. 

191. See supra notes 148-50 and accompanying 
text.

192. See supra note 160 and accompanying text.
193. See supra Part II.C.2.
194. See supra notes 85-86 and accompanying 

text. The doctrine of fraud on a power is not codified in 
the MPAA, let alone the MTC. (As to those statutes’ be-
ing in pari materia, see supra note 32 and accompanying 
text.) But both statutes are “supplemented” by common 
law. See MCL 556.129 (specifying “common law” supple-
mentation of MPAA) 700.1203(1) (specifying “principles 
of law and equity” supplementation of EPIC, of which the 
MTC is a part). In this sense, ‘common law’ refers not, as 
it does, e.g., supra note 87, to the former separation of 
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the jurisdictions of the King’s or Queen’s Bench, on the 
one hand, and the Court of Chancery, on the other (as to 
which, see, e.g., Maitland, supra note 45, at 15-20), but 
rather to judge-made rules and principles, legal and eq-
uitable, applicable in common-law jurisdictions since the 
statutory unification of law and equity in England by the 
Judicature Acts 1873-75: in this sense, ‘common law’ is 
“contrasted with statue law” so that “equity is just another 
form of common law.” A.W.B. Simpson, The Common Law 
and Legal Theory, in Oxford Essays in Jurisprudence 77, 
77 (A.W.B. Simpson ed., 2d series 1973).

195. As we have already noted, trust powers granted 
by the terms of a trust nominatim to nontrustees are com-
monly dispositive powers. See supra note 143.

196. See supra notes 130-31 and accompanying 
text.

197. See MCL 700.7105 (Unif. Trust Code § 105) 
(specifying and limiting trust code’s construction as set of 
default rules).

198. See id. § 700.1212(1) (specifying a fiduciary’s 
duty of impartiality under EPIC, of which the MTC is a part).

199. We have already seen that both of these hy-
pothesized powers are powers of appointment within the 
meaning of the MTC. See supra notes 36, 109 and ac-
companying text.

200. As noted above, ‘trust beneficiary’ is defined in 
the MTC to include a person who “holds a power of ap-
pointment over trust property in a capacity other than that 
of trustee.” MCL 700.7103(l) discussed supra notes 30, 
46.

201. I.e., the requirements imposed by MCL 
700.7809(4) discussed supra Part II.C.2.

202. See supra notes 183-85 and accompanying 
text.

203. See supra notes 30, 188 and accompanying 
text.

204. See, e.g., Cross, supra note 32, at 140.
205. Id. at 134.
206. Id. at 140.
207. MCL 700.1203(1).
208. See, e.g., Richard Jeffrey, Formal Logic: Its 

Scope and Limits 65-66 (2d ed. 1981); Wesley C. Salmon, 
Logic 29-30 (3d ed. 1984).

209. As we assumed supra in the text accompanying 
note 199.

210. See supra note 200 and accompanying text.
211. See Penner, supra note 67, ¶ 3.20.
212. See supra notes 148-50 and accompanying 

text.
213. See supra note 211 and accompanying text.
214. I.e., a nonfiduciary power of appointment. See, 

e.g., Penner, supra note 67, ¶ 3.16(v); Hanbury & Mauds-
ley, supra note 87, at 164-66.

215. Penner, supra note 67, ¶ 3.16(v).

216. See, e.g., Restatement (Third) of Trusts § 75 
cmt. d (2003); Hanbury & Maudsley, supra note 87, at 173.

217. See supra notes 160, 162, 193 and accompany-
ing text.

218. Restatement (Third) of Trusts § 75 cmt. d 
(2003). The quoted Comment goes on to recognize that 
the trustee may also have a duty not to comply with an 
exercise that constitutes “an abuse” of the power, specify-
ing a particular version of what we have referred to, supra 
in the text accompanying notes 85-86, 194, as “fraud on 
a power”: “So also, the power holder must not abuse the 
power by exercising it in a manner that is harmful or indif-
ferent to the interests of the other beneficiaries when such 
exercise is not reasonably related to the benefit intended 
for the power holder… . If the trustee knows or has reason 
to believe that an attempted exercise exceeds the scope 
or would otherwise constitute an abuse of the power (su-
pra), the trustee would have a duty not to comply with the 
direction given by the holder of the power.” Restatement 
(Third) of Trusts § 75 cmt. d. But in the situation we have 
hypothesized, a court prepared to treat D’s power as being 
for the sole benefit of D would likely say that S had effec-
tively ruled out the possibility of D’s “abusing” the power 
(i.e., of committing a “fraud on [the] power”) by expressly 
providing that D may exercise the power capriciously.

219. Restatement (Third) of Trusts § 75.
220. Id. § 75 cmt. c(1).
221. See supra text accompanying notes 200, 210.
222. See supra note 28 and accompanying text.
223. See MCL 700.7103(n).
224. See id. § 700.7809(1)-(2).
225. See id. § 700.7105(2)(h).
226. See supra text accompanying notes 202-08.
227. See supra notes 148-50 and accompanying 

text.
228. See supra Part II.C.2.
229. See supra notes 148-50 and accompanying 

text.
230. See supra note 163; see also supra note 149 

and accompanying text.
231. See supra notes 149-50 and accompanying 

text.
232. I.e., supra Part II.C.2-3.
233. See supra notes 131, 216-18 and accompany-

ing text.
234. See supra note 214 and accompanying text.
235. See, e.g., MCL 556.112(c) (defining ‘power of 

appointment’ as “a power…that enables the donee of the 
power to designate, within any limits that may be pre-
scribed, the transferees of the property [subject to the 
power]”); id. § 556.115(2) (requiring that an exercise com-
ply “with the requirements, if any, of the creating instru-
ment as to the manner, time, and conditions of the ex-
ercise of the power”); Hannan v Slush, 5 F2d 718, 722 
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(ED Mich 1925) (requiring that power of appointment be 
exercised in the mode prescribed by donor).

236. Unif. Directed Trust Act § 9 cmt. a.
237. See supra Part II.C.2.
238. See supra Part II.C.3.
239. See infra Part II.C.5.
240. See supra Part II.A.2.
241. See supra Part II.A.1.-2.
242. “The terms of a trust may impose a duty or li-

ability on a directed trustee in addition to the duties and 
liabilities under [UDTA section 9].” Unif. Directed Trust Act 
§ 9(e). Because the proposal ensconces the MUDTA with-
in the MTC rather than adopting the UDTA as a separate, 
stand-alone statute, see supra note 2, the proposal relies 
for the flexibility described in the text on MCL 700.7105(1) 
(Unif. Trust Code § 105(a)).

243. Prop. § 7703a(7) (emphasis added). For a 
discussion of the respects in which this provision of the 
MUDTA differs from its counterpart in the UDTA, see infra 
Part III.D.

244. See supra Part II.C.2.
245. See supra Part II.C.2.-3.
246. See Prop. § 7105(2)(b) (making the provisions 

of proposed section 7703a an exception to the trustee’s 
otherwise ineradicable duty to administer the trust in ac-
cordance with MCL 700.7801 (Unif. Trust Code § 801)). 
See also supra notes 181-82 and accompanying text.

247. It is important to remember that a “power of di-
rection” within the meaning of the MUDTA is a power to 
direct other than one that is excluded from the MUDTA’s 
imposition of duties on power holders by proposed sec-
tion 7703a(1) (Unif. Directed Trust Act § 5(b)). See Prop. 
§ 7703a(24)(e) (Unif. Directed Trust Act § 2(5)). See also 
supra Part II.C.2.-3. The proposed section 7703a(1) (Unif. 
Directed Trust Act § 5(b)) exclusions from the MUDTA’s 
imposition of duties on power holders are discussed supra 
throughout Part II.B.

248. See supra note 243.
249. See supra note 247.
250. See supra note 197 and accompanying text.
251. Prop. § 7703a(2)(a). For a discussion of the re-

spects in which this provision distinguishes the MUDTA 
from the UDTA, see infra Part III.E.

252. See supra Part II.C.5.a.
253. See supra Part II.C.2.
254. See supra Part II.C.2.-3.
255. See supra note 246.
256. See supra note 247.
257. See supra note 251.
258. See MCL 487.11105(2).
259. See id. § 487.11105(2)(e).
260. Unif. Directed Trust Act § 6(a) (Prop. § 7703a(3)).
261. See id. § 15 (Prop. § 7703a(20)).
262. See id. § 8(a) (Prop. § 7703a(5)).

263. See id. § 2(9) (Prop. § 7703a(24)(f)) (emphasis 
added).

264. See id. § 2(4) (MCL 700.1106(n)).
265. See MCL 487.11105(2).
266. See supra Part III.D. See also supra text ac-

companying notes 120-21 (locating a policy motivation for 
the latitude in question in certain market forces for price 
differentiation).

267. See supra note 51 and accompanying text.
268. “Compared with a non-directed trust in which a 

trustee holds all power over the trust, a directed trust sub-
ject to this act provides for more aggregate fiduciary duties 
owed to a beneficiary. All of the usual duties of trusteeship 
are preserved in the trust director, and in addition the di-
rected trustee has a duty to avoid willful misconduct.” Unif. 
Directed Trust Act Prefatory Note.

269. Mich. Const. art. IV, § 43 (1963).
270. Prop. § 7703a(24)(f)) (emphasis added). See 

also MCL 700.1106(n) (definition of ‘person’).
271. Unif. Directed Trust Act § 5(a) (emphasis add-

ed).
272. See Unif. Powers of Appointment Act § 102(13) 

(Unif. Law Comm’n 2013).
273. See Restatement (Third) of Prop.: Wills & Other 

Donative Transfers § 17.1 (2011) (defining ‘power of ap-
pointment’ as a power “to designate recipients of benefi-
cial ownership interests in or powers of appointment over 
the appointive property.” (emphasis added)).

274. Richard Robinson, Definition 145 (1972).
275. See Prop. § 7703a(24)(d) (adverting to MPAA 

definition); Mich. Comp. Laws § 556.112(c) (MPAA defini-
tion).

276. See Prop. § 7703a(1)(b).
277. “Unless the terms of a trust provide other-

wise… .” Unif. Directed Trust Act § 5(c).
278. See supra note 271 and accompanying text.
279. See Unif. Directed Trust Act § 5(b)(1).
280. Id. § 5(c). A power that is a “power of appoint-

ment” within the meaning of the UDTA, i.e., a nonfiduciary 
power of appointment, is not a “power of direction” be-
cause such “powers of appointment” are excluded from 
the application of the UDTA by section 5(b), see supra 
note 203, and the term ‘power of direction’ “excludes the 
powers described in Section 5(b).” Id. § 2(5).

281. See supra notes 133-38 and accompanying 
text.

282. See supra notes 36, 40 and accompanying text.
283. See supra note 102 and accompanying text.
284. See supra notes 277-80 and accompanying 

text.
285. See supra note 280 and accompanying text.
286. Prop. § 7703a(1) (emphasis added). See also 

id. § 7703a(2) (providing MUDTA’s rules of construction).
287. See supra Part III.C.1.



Winter 2018MICHIGAN PROBATE & ESTATE PLANNING

42

288. See Prop. §§ 7703a(1)(a)-(b) (excluding nonfi-
duciary powers of appointment from the act’s imposition 
of duties on power holders), 7703a(24)(e) (excluding pow-
ers described in section 7703a(1) from the extension of 
‘power of direction’).

289. See id. § 7703a(2)(b)-(c).
290. See supra note 36 and accompanying text.
291. See Unif. Directed Trust Act § 5(a), (c).
292. See supra Part III.C.1.
293. See supra note 289.
294. See supra note 243 and accompanying text.
295. See Unif. Directed Trust Act § 9(a)-(b).
296. See id. cmt. b (emphasis added).
297. See supra Part II.C.5.a.
298. See Unif. Directed Trust Act § 11(a)(2); Prop. 

§ 7703a(11)-(12).
299. See Unif. Directed Trust Act § 9(d); Mich. Comp. 

Laws §§ 700.1302(b)(vi), 700.7203(1).
300. See supra note 295 and accompanying text.
301. See Unif. Directed Trust Act § 9 cmt. a.
302. Again, a “power of direction” is a power to direct 

that is not excluded from the MUDTA’s imposition of duties 
on power holders by proposed section 7703a(1) (Unif. Di-
rected Trust Act § 5(b)). See supra note 247.

303. See supra note 251 and accompanying text.
304. See supra Part III.C.1.
305. See Unif. Directed Trust Act § 5 cmt.
306. See supra note 302.
307. See supra note 7.
308. See supra notes 8-10.
309. See supra notes 209-231 and accompanying 

text.
310. See supra notes 36, 40 and accompanying text.
311. See Unif. Directed Trust Act § 5(a)-(b)(1) (Prop. 

§ 7703a(1)(a)-(b)).
312. See supra note 305 and accompanying text.
313. See Prop. § 7703a(1)(a)-(b), (24)(e) (Unif. Di-

rected Trust Act §§ 5(a)-(b) (1), 2(5)).
314. See supra note 251 and accompanying text.
315. See supra notes 310-12 and accompanying 

text.
316. For the proposition that precedent is subordi-

nate to legislation as a source of law, see, e.g., Rupert 
Cross, Precedent in English Law 1, 165 (3rd ed. 1977).

317. See supra text accompanying notes 221-26.
318. See MCL 700.1302(b)(vi), MCL 700.7203(1).
319. See Prop. § 7703a(2)(a) (no UDTA counterpart).
320. See supra Part III.B-C.1.
321. See supra Part III.A.
322. See supra Part III.C.2; see also supra text ac-

companying notes 34-35.
323. See supra Part III.D.-E.
324. See supra Part II.C.2.-3.
325. See supra text accompanying notes 120-21.

326. See supra Part II.C.5.
327. See supra Part II.B.
328. Counterpart at MCL 700.7101.
329. Counterpart at id. § 700.1106(n).
330. Proposed sections 7703a(2)(a) and 7703a(2)(c) 

do not have counterparts in the UDTA.
331. Counterpart at MCL 700.7103(i).
332. Counterpart at id. § 700.1107(f).
333. Counterpart at id. § 700.1107(k).
334. Counterpart at id. § 700.1107(o).
335. Counterpart at id. § 700.1203(1).
336. Counterpart at id. § 700.7105(1).
337. Counterpart at id. § 700.7105(1).
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Electronics and Estate Planning:  
In re Horton Estate, No. 339737 (Mich Ct App July 17, 2018) 

By Alan A. May and Kate L. Ringler
Factual Background

Decedent, a troubled young man, kept a 
handwritten journal. A journal entry made before 
he committed suicide said that his final note of 
farewell was on his mobile telephone and that 
the app should be opened. The password was 
provided. Upon opening, an electronic message 
was located, which was in typed format and was 
in the nature of a will with the decedent’s full 
name typed at the end of the message. It was 
dispositive in nature and not precatory. Dece-
dent had been under guardianship through Ap-
pellee. The matter found its way to the Berrien 
County Probate Court.1

Lower Court Ruling

The Probate Court admitted this electronic 
message as a will pursuant to MCL 700.2503; A 
document intended as a will. 

Relevant Law

MCL 700.2503 states:
 Although a document or writing added 
upon a document was not executed in compli-
ance with section 2502, the document or writing 
is treated as if it had been executed in compli-
ance with that section if the proponent of the 
document or writing establishes by clear and 
convincing evidence that the decedent intended 
the document or writing to constitute any of the 
following:
 (a) The decedent’s will.
 (b) A partial or complete revocation of the 
decedent’s will.
 (c) An addition to or an alteration of the de-
cedent’s will.
 (d) A partial or complete revival of the de-
cedent’s formerly revoked will or of a formerly 
revoked portion of the decedent’s will.
In judging the admission of this electron-

ic message as a Last Will and Testament, the 
Michigan Court of Appeals in addressing the is-
sues raised, first opined standards of review.

First, the court examined section MCL 
700.2503 de novo, as the matter is a statutory 
interpretation. Second, the factual findings were 
reviewed for clear error.

Application of Statute to the Facts

The Michigan Court of Appeals began its opin-
ion by declaring that in looking at the intent of the 
legislature, you look at the clear and unambigu-
ous and plain meaning of the statute giving ev-
ery word effect. 
•	 That the right to dispose of the property 

by will is entirely statutory. 
•	 EPIC must be liberally construed.2

•	 A court does not look at the formal re-
quirements of other sections of EPIC 
when referring to MCL 700.2503.

•	 The court, in order to decide this is a 
will document, must find that it is es-
tablished by clear and convincing evi-
dence.

•	 The lower court can accept extrinsic 
evidence to determine intent.

•	 The lower court was correct in its deter-
mination that the decedent intended the 
electronic document in question to con-
stitute his will.

•	 A will need not be written in a particular 
form or use any particular words and a 
deed could constitute a will. 

The court concluded that since this electronic 
document met all the substantive elements of a 
will it could be considered as a document intend-
ed as a will pursuant to MCL 700.2503 and must 
be admitted to probate.
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Was the Case Correctly Decided?

Statutory Language, “Document” or  
“Writing” 

EPIC does not define either “document” or 
“writing.” Merely looking at Black’s Law Diction-
ary, “document” is defined “as an instrument on 
which is recorded by means of letters, figures 
or marks, the original, official or legal form of 
something which may be evidentially used. In 
this sense, the term “document” applied to writ-
ing; to words printed, lithographed or photo-
graphed, to documents or plans, to seals, plates 
or even stones on which inscriptions are cut or 
engraved.”3

An electronic note appears to meet this defi-
nition.

In 1928, Justice Brandeis opined his fa-
mous dissent in the matter of Olmstead v United 
States, 277 US 438 (1928). Although this opinion 
by Justice Brandeis was a dissent, it presciently 
became the prototype for things to come elec-
tronically and the application of the law to those 
advances. 

In his dissent, Justice Brandeis said inter alia, 
“Time works changes, brings into existence new 
conditions and purposes. Subtler and more far 
reaching means of invading privacy have be-
come available to the government. Discov-
ery and invention have made it possible for the 
government by means far more effective than 
stretching upon the rack, to obtain disclosure… 
.” “Moreover, in the application of a constitution, 
our contemplation cannot be only of what has, 
but of what may be.”4

Admittedly, the statutes of the state of Michi-
gan are not a Constitution and do not have to 
be as pliable, as they can be quickly amended. 
Nevertheless, the theory holds true that methods 
of communication are in a constant of progres-
sive flux, and sooner or later, electronics would 
be used in this milieu. 

Though correctly decided, keep in mind that 
the extrinsic evidence in Horton, was very pro-

ponent friendly toward making the ultimate de-
cision; written journal, providing password, cor-
roborating evidence of intent, similar to that left 
document, named typed at the bottom of the 
electronic document. 

Potential Problems for the Future

What are potential problems with the Horton 
decision for the future? 

A. How far will the decision be extended?
 Query: Consider the following: Daughter 
sends an e-mail to her mother: 
 “Mom you promised to leave me every-
thing, I hear that you may not be doing this.”
 Mom replies by email or text:
 “You heard wrong, I am leaving you every-
thing.”
This is certainly not precatory and it is an un-

signed electronic document. The hypothetical 
has neither the facts of Horton, nor the extrinsic 
evidence. Would this meet the clear and convinc-
ing burden as matter of fact? Is this a document 
within the statutory interpretation of Horton? Re-
member strings of e-mails have been used as 
documents of settlement even though they are 
not formal settlement agreements. 

B. Oral statements.
We do not yet allow oral wills under MCL 

700.2303 or any other provision, but what about 
voicemails that leave a transcription? The call-
er did not write it, but it led to a writing. Did the 
caller even know the message was being tran-
scribed electronically?

C. What happens if you have a journal en-
try that leads you to a device which is locked? 
Could this become a lost will and extrinsic evi-
dence used to prove what it would have said? 
Similarly, what happens if the device is unlocked 
but the message is encrypted?

D. Can MCL 700.2502 and 700.2503 be read 
together. Remember in MCL 700.2502 a docu-
ment need not be signed by the testator but can 
be signed by another in the testator’s presence 
and at the testator’s direction.

E. Misuse. Appellant raised the issue of some-
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one other than the deceased typing a message. 
The lower court said that this was “mere specula-
tion.” The Michigan Court of Appeals, in footnote 
5 as a reply to this assertion, reiterates the pres-
ence of the signed journal entry and the alerting 
the reader to the cell phone in reply to this issue.

But, the following should be considered. Bil-
lions, if not trillions of dollars, are now being spent 
to determine the presence, absence, avoidance 
or even possibility of hacking. To us this is hard-
ly “mere speculation.” The validity of the hand-
written document relied upon by the court might 
not be determinative. Although the handwritten 
message leads one to the electronic message, 
the electronic message could have been hacked 
or changed. Hardly “mere speculation” in today’s 
electronic climate. 

F. Other Potential Problems. One year and 
two days prior to the rendition of the Horton de-
cision CBSN MoneyWatch broadcast a report ti-
tled “Last E-Will and Testament.” Inter alia they 
spoke of a new cottage industry, a startup com-
pany called willing.com. This company purport-
edly specialized in electric e-signed wills, re-
corded on the web, and given immortality in the 
Cloud. The article pointed out that the Florida 
Governor vetoed a bill authorizing e-wills. But, 
what if a Michigan resident post Horton uses will-
ing.com or some such website? (As of the writ-
ing of this article the company is still online). 
The CBSN commentator pointed out “Governor 
Scott said he was concerned about whether the 
state’s Probate system… would be burdened 
with lawsuits from out of staters who have no 
contact with Florida other than the wills created 
and stored here (there).”5

Other Jurisdictions Harmless Error

Section 700.2503 of the Michigan Estates and 
Protected Individuals Code (“EPIC”) is based on 
the Uniform Probate Code (UPC) §2-503 (the 
“Harmless Error Rule”). (Uniform Probate Code 
amended 2010). Its purpose is to “allow the pro-
bate court to excuse a harmless error in comply-
ing with the formal requirements for executing or 

revoking a will.” Id. § 2-503 (2010) Comments. 
The section allows a document to be considered 
a decedent’s will, even if it does not fulfill the tra-
ditional requirements of will construction. The 
proponent of the imperfect will must establish 
“by clear and convincing evidence that the dece-
dent intended the document or writing to consti-
tute… [t]he decedent’s will.” MCL 700.2503.

The Harmless Error Rule is a departure from 
the well-known “substantial compliance doc-
trine,” which allows for the probate of a will if 
it substantially complies with the traditional will 
requirements. The Harmless Error Rule is less 
strict and focuses on whether the decedent in-
tended to make a will instead of how close he 
came to actually creating one. 

In the six states that have adopted the UPC 
section verbatim, there are relatively few cas-
es that address the Harmless Error Rule. (Four 
states have adopted versions of the UPC sec-
tion.) The seminal case on the Harmless Error 
Rule comes out of New Jersey and has been ad-
opted by the Michigan Court of Appeals. In In 
re Macool Will and Codicil, the court held that a 
writing need not be signed by the decedent to 
be admitted to probate, so long as the burden 
of proof is met. 416 NJ Super 298, 3 A3d 1258 
as cited in In re Attia Estate, 17 Mich. App. 705, 
895; NW2d 564. The New Jersey holding is the 
most liberal interpretation of the rule. 

All jurisdictions interpreting the Harmless Er-
ror Rule recognize the purpose of traditional will 
formalities and use evidence of the testator at-
tempting such formalities as “indicative of intent.” 
See In re Attia Estate, In re Horton, In re Ma-
cool Will and Codicil. Beyond the requirement to 
show the decedent’s intent to have the proffered 
document stand as their will, the court looks at 
whether the decedent understood the gravity of 
their actions, and whether the document is the 
final recital of the decedent’s wishes free of influ-
ence and delusion. In the case at hand, the use 
of a decedent’s full, formal name on the bottom 
of the document signified the decedent under-
stood the solemnity of his actions. In re Horton, 
footnote 7. In another case, the use of a notary, 
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without witnesses, served as evidence that the 
testator understood that he was creating a will, 
and did so on his own free will. In re Hall Estate, 
310 Mont 486 (2002). 

“Very few American courts have faced difficult 
fact patterns involving electronic wills to date.” 
Developments in the Law-More Data, More Prob-
lems,” 131 Harv L Rev 1715, 1790 (2018). The 
courts and legislatures are so far behind technol-
ogy that there even appears to be a lack of a uni-
versal definition for the term “electronic will.” Id. 
The term “electronic will” may mean a variety of 
things, including: ) a document that is written di-
rectly onto an electronic device, signed in some 
way by testator, and stored on that electronic 
device (“offline electronic will”); 2) a writing that 
is written and posted to a third-party server or 
cloud, typically a social media account post (“on-
line electronic will”); or 3) a company that cre-
ates, executes, and stores wills for individuals 
subject to the rules of a particular state (“qualified 
custodian electronic will”). Id. The only state that 
has adopted statutory requirements for electron-
ic wills is Nevada, which has adopted statutory 
requirements for electronic wills of any variety. 
Nev Rev Stat Ann Tit 12, § 133.085 (2016). But 
courts cannot ignore the issue. In Ohio, the court 
did admit a will to probate that was dictated and 
typed onto a tablet. The testator then signed the 
document using a stylus; two witnesses signed 
the will on the tablet using the stylus as well. In 
re Estate of Javier Castro No. 2013ES00140 
(Ohio Ct Com Pl June 19, 2013). In re Horton is 
Michigan’s attempt to move into the modern age, 
without waiting for a statutory basis. 

In 2017, the drafters of the Uniform Probate 
Code, the Uniform Law Commission, established 
a Committee on Electronic Wills. The goal of this 
committee is to create a “uniform act or model 
law addressing the formation, validity and rec-
ognition of electronic wills.” Uniform Law Com-
mission Committee on Electronic Wills Homep-
age. The goals of the act are 1) to allow testator 
to execute a will electronically, while maintaining 
the protections for the testator; 2) to create ex-
ecution requirements, that if followed, will result 

in a valid will without a court hearing to deter-
mine validity; and 3) to develop a process that 
would not enshrine a particular company or busi-
ness model in the statutes. Until such time as the 
states adopt electronic will statutes, the courts 
are the only place to turn for proponents of elec-
tronic wills.

The expansion of will construction under MCL 
700.2503 and similar statutes will be slow, as 
full evidentiary hearings are required in order for 
a document to be admitted as a will. With the 
amount of time required in a full court hearing, 
the cost of such a process is considerable. Inter-
ested parties must be willing to put forth consid-
erable resources to have such a will admitted. 
Plus, the decedent would need to be domiciled, 
or hold property in, one of the few states that 
have adopted some version of the harmless er-
ror rule. If Michigan continues to follow the foot-
steps of New Jersey, there may be more flexibil-
ity in the adherence to traditional will formalities, 
without the adoption of a statute. 

Please see the Harvard Law Review article 
mentioned above for a fine examination of these 
issues.

Recommendation

If Horton is substantially limited to its facts, 
that a written note and direction to a device with 
password is clear and convincing evidence that 
the writing was intended to be will, Horton can 
be used as a touchstone for guidance. We would 
add to this, the time sequence of Horton. Rest 
assured that a fact situation will develop where 
there is no handwritten document and if Horton 
is not substantially limited to these facts, doors 
will open. We would prefer to see this case cited 
as an affirmation that  a handwritten document 
referring someone to an electronic document 
which is signed at the bottom constitutes a will. 
Another alternative is to let the legislature speak. 
Just as the legislature spoke when adding MCL 
700.2503, it could allow or disallow e-wills, and, 
if it does allow e-wills,  set guidelines molded to 
fit the future. Let us await the UPC committee re-
port alluded to above.
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Notes

1. In the body of the article, we have used the words 
“somehow this found its way to the Berrien County Probate 
Court.” In researching this article, we found as follows: The 
Appellee who was appointed personal representative filed 
a Petition for the Appointment of Personal Representa-
tive claiming priority as nominated personal representa-
tive. We have attached an actual copy of the electronic 
message and nowhere in it is there a statement naming 
the guardian and the personal representative. The Appel-
lant was first in time in filing claiming that was an alleged 
Last Will and Testament which she did not recognize as 
such. The guardian, although, claiming to be nominated 
personal representative, filed its petition asserting intes-
tacy not alleging that there was a Will. It is also worthy 
to note that there appears to be some interlineations and 
corrections on the Appellee’s Petition for Commencement 
of Proceedings and Testimony to Identify Heirs. We notice 
to be a difference in font. We do not have a transcript of 
the lower court proceedings, nor do we know if the court 
took what we have found into consideration, or even if the 
Court of Appeals did. Even though this is an analysis of an 
Appellant decision, we would be remiss in not pointing out 
what we have found. We are also told that Leave has been 
sought from the Michigan Supreme Court.

2. MCL 700.1201(B).
3. Although the court references “document” or “writ-

ing,” it relied on its ruling on determing the e-will a “docu-
ment.” The court probably did this reasonsing that “docu-
ment” was a broader term than “writing.”

4. Olmstead, supra. Justice Brandeis’s clerk was fu-
ture Judge Henry J. Friendly. Justice Brandeis wanted to 
place in his opinion the nascent development of television 
but his Clerk, Henry J. Friendly, talked him out of it. Pep-
pers and Ward, In Chambers: Stories of Supreme Court 
Law Clerks and their Justices, University of Virginia Press 
Charlottesville (March 2012).

5. https://www.cbsnews.com/news/are-you-willing-to-
do-your-last-testament-on-video/.
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Introduction1

With the increase in the estate, gift, and gen-
eration-skipping exemptions in the 2017 Tax Act, 
fewer and fewer people need to worry about 
transfer taxes. However, even if estate, gift, and 
generation-skipping taxes are repealed, clients 
will still want trusts—to avoid creditors’ claims, 
avoid assets becoming tangled up in a descen-
dant’s divorce, and manage expectations of 
spouses and children. Someone—the trustee—
has to collect assets, pay bills, file income tax re-
turns, make distributions (or decide against dis-
tributions), and manage the trust.

Choosing a trustee can be fraught with dif-
ficulty.2 “The best laid plans of mice and men 
have often gone awry… .” (Paraphrase from line 
from Robert Burns, To the Rev. John M’Math, as 
quoted in The Oxford Dictionary of Quotations, 
3rd Edition (1980), at page 115.)

Naming Family and Friends as Trustees

Clients often think first of naming family or 
friends as the trustee. These are the people the 
client is closest to, knows best, and may be most 
comfortable with. The family member or friend 
may personally know the trust beneficiaries, and 
is aware of each beneficiary’s strengths and 
weaknesses, as well as the family dynamics. 
Family or friends often do not charge for their 
time. Information about the family and the family 
dynamics or the family business will stay with-
in the family. Certain powers held by a trustee 
as a fiduciary may cause estate, gift, or income 
tax issues for the fiduciary (such as inadvertently 
giving the fiduciary a general power of appoint-
ment), and the drafting attorney should be care-
ful to avoid these traps.3 

However, a family member or friend may not 
have the necessary skills and knowledge, or 
temperament, to effectively administer a trust. 

Even worse, they may think they are capable 
when they are not. They don’t know what they 
don’t know. 

Even if the family member or friend is capable 
of administering the trust, other family members 
may resent not being chosen as the trustee—
especially if one child is chosen as the trustee 
for the other children. Further resentment can be 
generated if the chosen child/trustee charges for 
his or her time. Even in the best of circumstanc-
es, administering a trust—particularly one that 
will last for many years—can be a burden on the 
family member or friend.

If the family member or friend is the contin-
gent remainder beneficiary and also the trustee, 
the trustee has a conflict of interest. Although 
the settlor’s main intent may be to provide for 
the current beneficiaries (for example, the set-
tlor’s children), the trustee may knowingly or un-
consciously refuse to make reasonable or nec-
essary distributions. The less that is distributed 
now, the bigger the corpus that the trustee may 
eventually receive as a contingent beneficiary.

Disputes may arise between the family mem-
ber or friend trustee and the trust beneficiaries. 
The beneficiaries may think the trustee is being 
too conservative with investments or too stingy 
with the distributions. It may be more difficult for 
the beneficiaries to accept the judgment of the 
trustee because the trustee is family or a friend. 
The beneficiaries’ emotions with respect to the 
family member or trustee may color how they 
perceive the trustee’s decisions. (You always 
loved my sibling best!)
The opposite problem can also occur. The fam-
ily member or friend, wanting to be liked, may 
give in too easily to the desires of the trust ben-
eficiaries and fail to carry out the settlor’s intent.

Choice of Trustee
Marguerite Munson Lentz
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Naming the Children as Trustees: The Good, 
the Bad, and the Ugly

The Good
Sometimes naming the children as the trustee 

or as co-trustees works out well.
Example: Parents have only one child, who sur-
vives the Parents. Sole Child is responsible and 
capable. Parents name Sole Child as the sole 
trustee and the Sole Child efficiently administers 
the trust, files tax returns, and distributes all as-
sets to Sole Child.
Example: Parents have three children. The 
children all get along. Parents name all three 
children, acting as co-trustees. When one Par-
ent dies, the children agree that the trust should 
make the surviving Parent comfortable. The 
children agree among themselves who will ac-
complish which task, and the administration runs 
smoothly.
Example: Parents have three children. One 
child lives in Michigan, the other two live out of 
state. After both Parents die, the Michigan child 
is named the successor trustee. The Michigan 
child is a lawyer and is efficient, responsive, and 
transparent. The child/trustee immediately pro-
vides for monthly statements to be sent to the 
other children. The child/trustee liquidates the 
assets and pays each child his/her check after 
the claims period expires.
If Parents only have one child, it may make 

sense to name the sole child as the trustee. No 
potential arguments among squabbling siblings. 
However, if the sole child has creditor issues, it 
may be better to name an independent trustee. 
If the sole child is the sole trustee, the child’s 
creditor may claim that the child has access to 
the funds and should pay the claim, despite a 
spendthrift clause. A court may be tempted to 
agree, and order the child/trustee to exercise the 
trustee’s discretion to pay himself or herself. If 
the trust is intended to be a dynasty trust and 
avoid the estate tax at the sole child’s death, 
having the sole child as trustee may also create 
potential estate tax issues at the child’s death if 

the child’s powers are treated as giving the child 
a general power of appointment.

If Parents have more than one child, naming 
one, or all, of the children can work, and work 
well, depending on the personality of each child 
and the nature of the assets. 

If only one child is named, the child can act 
more efficiently to administer the trust. Only one 
signature or decision is needed, instead of mul-
tiple signatures, on each transaction (such as 
a listing agreement to sell the house) This kind 
of arrangement works best if the child/trustee 
keeps the other children informed (without be-
ing asked) and the other children trust the child/
trustee. Providing for duplicate statements to be 
sent monthly to the other children, encouraging 
questions and responding to questions promptly 
and courteously, and consulting with the other 
children in advance of making major decisions 
(such as selling the house or how to divide up 
the tangible personal property) may help the oth-
er children to trust the child/trustee.

Naming all of the children as co-trustees 
means that the children will have equal access 
to information. Each child will have the right to 
information or statements from each of the appli-
cable banks or brokerage firms. If the document 
requires unanimity of the co-trustees, then none 
of the children can be shut out, but each of the 
children will have a veto power. That may make 
decision making unworkable if certain decisions 
must be made quickly or deadlines must be met 
(such as withdrawing required minimum distri-
bution amounts to avoid penalties). Permitting a 
majority of the trustees to act, rather than una-
nimity, is less cumbersome (but still more cum-
bersome than a sole trustee). No one child will 
have a veto power, but no one child will have the 
power to do something wacky, either. (“Let’s in-
vest the entire trust in this brand, new, untested 
start up! I think we will make millions!”)
The Bad

Often, naming the children does not work 
smoothly because of jealously (with or without 
actual parental favoritism), conflicts of interest, 
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or even nefarious conduct like theft or undue in-
fluence. Or the named child’s spouse influences 
the child to benefit the child (and child’s spouse) 
rather than being balanced and impartial.

Example: Jacob favors one child, Joseph, more 
than the others. Jacob gives Joseph special 
presents, including a very elegant coat. Resent-
ment builds among the siblings. Jacob dies, and 
his trust names Joseph as the trustee for his 
siblings. Joseph’s siblings challenge everything 
Joseph does, even though Joseph is trying to be 
fair and even-handed. Even after all the trust is 
settled and all assets are distributed, the siblings 
in varying degrees keep bringing up old issues 
(e.g., years after Jacob’s death, wanting to go 
through pre-death records to try to prove incom-
petency or other alleged wrongs).
Sometimes the resentment is justified. Fa-

vored Child as trustee decides that the other 
children will only receive such information if, 
and when, Favored Child decides to give them. 
Questions concerning the nature of the assets, 
amount and timing of bills, and timing of distribu-
tions are met with snarls, “You are not entitled to 
know. Parent put me in charge. You’ll get infor-
mation when I say so.” Or “Your questions are 
costing the trust money!”

Or the trust gives the business in equal shares 
to the children, but Favored Child is employed 
by and operating the business and is the trustee 
who makes decisions about the trust’s interest in 
the business. Favored Child then pays a salary 
to himself/herself, retains all profits in the busi-
ness, and the other children never see a dime 
from their “equal” share of the business.

Sometimes the resentment is not justified, 
and the Parent named one child/trustee for a 
good reason. The other child or children are un-
reasonable, have unrealistic expectations, or 
feel entitled to a larger share of the deceased 
parent’s estate. “Parent always paid for my va-
cations when Parent was alive. The trust should 
continue that now that Parent is gone.” 

When emotions are involved (“Parent always 
loved you best”), settlements can be difficult. 

The Ugly
A poor succession plan can hinder, or even 

prevent, the realization of the settlor’s intent.
Example: One parent died, leaving all assets in 
trust for the surviving spouse. Upon the death of 
the surviving spouse, assets were distributable 
to the children outright. The deceased parent 
provided that there would be three trustees of 
the trusts under the trust agreement: surviving 
spouse, independent trustee, and Elder Child. 
The deceased parent clearly did not intend that 
Elder Child be the sole trustee of Younger Child, 
given the plan for the multiple trustees. Howev-
er, there was no provision for successor trustees 
to the spouse or the independent trustee. By the 
time the surviving spouse died, the independent 
trustee was too old and incapacitated to con-
tinue to act, and under the terms of the docu-
ment, Elder Child became the sole trustee. Elder 
Child was not competent to be a fiduciary, could 
not make decisions, did not approve of Younger 
Child’s lifestyle, and was determined to keep 
control. Instead of giving Younger Child one-
half of the assets, Elder Child created a limited 
liability company with all of the assets, named 
Elder Child as manager, did not give Younger 
Child any right to oust the manager, and claimed 
the 50% non-controlling interest was an equal 
share. Younger Child sued, but Younger Child 
needed to hire his/her own counsel and pay 
his/her own counsel out of his/her own assets. 
Meanwhile Elder Child collected fees as trustee 
and manager and paid for his/her attorney from 
the trust assets.
The settlor intended to treat the children equal-

ly. The settlor also intended that Elder Child not 
be the sole trustee. But because of the lack of 
planning and the passage of time, both of these 
intents were thwarted.

Spouse as Trustee

Often, a client will name the surviving spouse 
as the sole trustee under the trust agreement. A 
typical plan involves creation of a marital trust 
and family trust (sometimes called a credit shel-
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ter trust). The marital trust, of course, can only 
benefit the surviving spouse during the surviv-
ing spouse’s life in order to obtain a marital de-
duction. The family trust may be for the surviving 
spouse’s benefit but may also benefit other ben-
eficiaries.

Before Sections 2056(b)(7) and (8) were add-
ed to the Code, effective for decedents dying 
after December 31, 1981, a marital trust for a 
spouse generally had to provide the surviving 
spouse with control over the disposition of the 
remainder of the marital trust—either by giving 
the surviving spouse a general power of appoint-
ment or having the remainder paid to the surviv-
ing spouse’s probate estate. The purpose of the 
QTIP provision in Section 2056(b)(7) was to al-
low the deceased spouse to control the disposi-
tion of the remainder interest after the surviving 
spouse’s death.

With a QTIP trust, the surviving spouse has 
the life interest, and the settlor’s children (or 
other beneficiaries) have the remainder inter-
est. The surviving spouse has a built-in conflict 
of interest with the remainder beneficiaries. The 
surviving spouse may want to increase current 
distributions to support current lifestyle choices, 
whereas the remainder beneficiaries may want 
to conserve assets for future distributions to 
them.

If the remainder beneficiaries are the surviv-
ing spouse’s children, this can work well. The as-
sumption is that the surviving spouse loves his/
her children and wants to administer the trust 
for the ultimate benefit of the surviving children. 
One of the loveliest experiences I had handling 
an estate involved a surviving parent who want-
ed to conserve assets for the children, and the 
children who insisted that the trust spare no ex-
pense to keep the surviving parent comfortable.

The estate planner should be conscious of po-
tential estate tax issues for the surviving spouse 
as sole trustee, such as giving the spouse an 
unintended general power of appointment, but 
these issues can be solved with careful drafting.

However, careful drafting will not protect the 

children against the spouse as sole trustee 
where the surviving spouse turns against his/her 
own children. The surviving spouse may be bit-
ter that there is a trust instead of all assets being 
paid outright to the surviving spouse. The surviv-
ing spouse may remarry and want to exhaust the 
trust, to the detriment of the children. The chil-
dren may resent the spouse/trustee for making 
any distributions to herself/himself. One of the 
most perplexing trusts I administered involved 
children who questioned any expense paid for 
their own parent from the trust. (“You’re spend-
ing my money on clothes!”)

If the surviving spouse is the trustee and the 
remainder children are not the surviving spouse’s 
children, the conflict can be real and difficult to 
deal with. The surviving spouse can exclude the 
step-children from any meaningful information 
about the trust, keep the investments conserva-
tive (such as ones that favor current income over 
growth), and leave the children with a difficult 
choice. The children can sue to try to remove the 
step-parent as trustee, but that kind of a lawsuit 
can be expensive and difficult to win. Or the chil-
dren can take a wait and see approach—which 
may mean waiting quite some time, depending 
on the surviving spouse’s life expectancy. If the 
second spouse was considerably younger than 
the settlor, and closer in age to the children, the 
settlor’s children may never see any distribution 
from the trust as the surviving spouse may out-
live the children. 

Example: While the settlor was alive, the settlor, 
the settlor’s second spouse, and the settlor’s 
children from a prior marriage all got along and 
the children thought they had a good relation-
ship with the step-parent. Once the settlor died, 
the step-parent became the sole trustee, the 
step-parent stopped talking to the step-children, 
stopped inviting them to family events, and cut 
them out of the step-parent’s life. All communi-
cations came through the trustee’s attorney to 
the settlor’s children. The document required 
investments in bonds. The children asked if the 
trust could be modified to provide for a more bal-
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anced portfolio and the step-parent/sole trustee 
refused. On the one hand, the non-diversified 
portfolio conflicted with trustee’s duty to be bal-
ance the interests of the income beneficiary and 
the remainder beneficiaries; on the other hand, 
the trust document expressly directed such an 
investment strategy. The children had a difficult 
choice—pay counsel to fight and possibly lose, 
or let it go and watch the buying power of the 
trust slip away because of the investment direc-
tion. Either way, the children felt abandoned by 
their parent.
The surviving spouse as sole trustee can also 

take matters into his/her own hands by distrib-
uting all of the trust assets to himself/herself or 
by borrowing the funds and investing the funds 
into the surviving spouse’s own business (which 
inconveniently goes bankrupt). The surviving 
spouse as sole trustee only accounts to himself/
herself (meaning no information to the children). 
Without any annual accountings or even knowl-
edge that the trust exists, the children as remain-
der beneficiaries may not learn until years later 
about the dissipation of the funds—and at that 
point the surviving spouse may be judgment-
proof or have disappeared.

Corporate Trustees and Professional  
Trustees

Attorneys, Accountants, and Other  
Individual Professionals

Sometimes clients want to name their attor-
ney, accountant, investment advisor, business 
partner, or other individual who is a professional.

A professional trustee may be a wise choice. 
The professional is likely to know how complicat-
ed trust administration can be and may already 
have the skills needed for trust administration or 
have enough awareness to ask for help in other 
areas (such as trust accounting or tax issues). 

If the professional was involved with the cli-
ent’s business, the professional knows how the 
business operates and its unique challenges. 

Since the professional is not a family member 

or friend, the professional may be more objective 
with respect to requests/demands from trust ben-
eficiaries for distributions. Without an emotional 
attachment, the professional may be more like-
ly to refuse inappropriate requests than would a 
family member or friend and less likely to refuse 
reasonable requests because of personal dis-
approval of the settlor’s choices (or resentment 
against the settlor’s economic success). 

It would be unusual if the professional were 
included in the trust as a contingent beneficiary, 
and therefore, the professional would have no 
incentive to maintain the trust principal for poten-
tial future gain as a contingent beneficiary.

However, a professional may not be the best 
choice as trustee. The professional is likely to 
charge fees for his or her services. The trust ben-
eficiaries may not understand the value being 
added by having the professional act as trustee. 
The professional may not be as familiar with the 
trust beneficiaries or with the family dynamics. 
The professional almost certainly will have com-
peting demands on his or her time. If the trustee 
is too busy, the trust administration may not re-
ceive the attention it deserves. 

The professional may have a conflict-of-in-
terest. If the estate planning drafting attorney is 
serving as trustee and an error in the drafting is 
discovered, the attorney will have a conflict of 
interest when deciding whether to challenge the 
attorney’s own drafting. If a business partner is 
named as the trustee, the business partner/trust-
ee may make decisions that favor the business 
(which benefits the business partner) rather than 
acting solely in the interests of the beneficiaries. 

The professional may not be able to serve. 
For example, the rules of some brokerage firms 
prohibit their brokers from serving as trustees.

Naming Banks and Trust Companies As 
Trustees4

Some clients name banks or trust companies 
as trustees. Banks or trust companies are cho-
sen because of their level of expertise in trust 
administration and economies of scale because 
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of their volume of trust business. 
The corporate trustee has staff that are famil-

iar with issues like trust accounting, allocation 
of receipts and disbursements between income 
and principal, the differences between trust ac-
counting income and taxable income, and vari-
ous tax reporting requirements. The corporate 
trustee either has staff in-house to prepare the 
tax returns or contracts with outside vendors to 
prepare the returns. If outsourcing the tax re-
turns, the corporate trustee may be able to re-
alize volume discounts in the preparation of the 
returns.

The corporate trustee should also be familiar 
with investing for trusts and the higher fiduciary 
duties imposed on trustees. The corporate trust-
ee may have its own staff to research possible 
investments or may outsource that function. Ei-
ther way, the corporate trustee knows its duties 
to invest and delegate prudently.

Corporate trustees can be conservative in 
their investment strategies—but that is often ap-
propriate when the trust is intended to last until 
the beneficiary reaches the age of distribution (or 
even last for the beneficiary’s lifetime). To date, I 
have not had a corporate trustee invest trust as-
sets in highly volatile, unrated new-issue stocks 
or in residential real estate which was then rent-
ed to the trustee’s relative, but I have seen indi-
vidual trustees do these things.

A corporate trustee may also earn its fees by 
dealing with demanding, unreasonable bene-
ficiaries. Often, a corporate trustee will have a 
committee that makes discretionary decisions. 
The beneficiary’s request for a principal distri-
bution for a (perceived) immediate crisis must 
travel from the trust officer to the committee, and 
then back again. The delay alone may be use-
ful in calming a beneficiary down, as the ben-
eficiary may find another solution while waiting 
to hear from the corporate trustee. For example, 
the beneficiary “needs” a brand new car to be 
able to start school. During the delay while wait-
ing for the committee to decide, the beneficiary 
figures out that he/she can take the bus or buy 

a used car without help from the trust. Plus, the 
corporate trustee is impersonal and impartial—
the corporate trustee can calmly assess all of 
the beneficiaries’ wants and needs, balance the 
competing requests, and deny requests which 
the corporate trustee does not feel are appropri-
ate. A family member as trustee may be unwilling 
to say no to a beneficiary for emotional reasons, 
or may prefer some beneficiaries over others, 
again for purely emotional reasons.

Another advantage of the corporate trust-
ee is the stability of the trusteeship. Individuals 
(whether family, friend, or professional) die, get 
sick, or become incompetent. Banks can merge, 
of course, but there is usually a successor insti-
tution to take over the trust business. 

The corporate trustee may not be appropriate 
for every trust. The ability and desire of a cor-
porate trustee to deal with a closely-held busi-
ness varies from corporate trustee to corporate 
trustee. Even if the corporate trustee is generally 
capable of running a closely held business, the 
corporate trustee may not know the client’s par-
ticular business. It would take some time for the 
corporate trustee to become familiar with the cli-
ent’s business, and the delay could be problem-
atic for the health of the business.

The complaint I hear most often about corpo-
rate trustees (or even other professionals like at-
torneys and accountants) are the fees. Some-
times I hear from the client when I ask the cli-
ent about the trustee: “Not the bank! Banks are 
too expensive!” Sometimes the client, who is so-
phisticated and familiar with the bank’s charges, 
wants the bank to act as trustee. Then, the client 
dies, and the beneficiaries are seeing the bank’s 
fees for the first time, and are appalled. They do 
not understand what the bank does or why the 
bank charges so much. (This also can happen 
when the surviving spouse or children, who have 
never hired an attorney before, see the attor-
ney’s bill after the client dies, and are shocked, 
shocked to discover that attorneys charge fees.)

There are some trusts that are too small for 
a corporate trustee (or other professional) to ef-
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ficiently handle. I have filed petitions to modify 
trusts to permit a different kind of trustee rather 
than a corporate trustee because the size did not 
justify the fees. In one case, the trust had shrunk 
below the minimum size of each of the banks I 
contacted.

Some beneficiaries get irritated if there is too 
much staff turnover at the corporate trustee, or 
if the corporate trustee is merged into another 
corporate trustee. When Financial Institution A 
acquires the assets of Financial Institution B, in-
cluding its trust accounts, sometimes documents 
(like account opening documents or beneficiary 
designation forms) are lost in the process. 

Strategies for Choosing the Trustee;  
Hybrid Trustee Situations

Asking Questions About Possibilities

Clients often only think of the immediate con-
sequences (or maybe one stage beyond): what 
happens during my life and what happens imme-
diately afterwards. 

As estate planners, however, we deal with 
possibilities, not probabilities. 

When discussing trustee selection with the cli-
ent, the estate planner must ask the hard ques-
tions. Encourage your clients to think through 
several different scenarios regarding the or-
der of deaths. If the estate planning attorney in 
the “ugly” example in Part II above had asked, 
what if Elder Child ends up being the only act-
ing trustee? Will that work? Asking the question 
may have led to provisions for the spouse and 
the independent trustees to name their succes-
sors or for Younger Child to name the successor 
instead of Younger Child being at the mercy of 
Elder Child.

Is this individual a friend or foe? How well do 
you really know this person? Could this person 
change when in charge? The testator in one es-
tate named a relative as the personal represen-
tative, and the will provided for charities. The 
relative proceeded to clean out the account and 
gamble it away. The issue was discovered when 

the attorney for the estate asked to withdraw.
Will making this child the sole trustee change 

the relationship among the children? What is 
more important, that this child stay in charge or 
that the children maintain their relationships? 
Those goals may not be compatible and the cli-
ent needs to choose.

Will the surviving spouse turn on the children 
after the settlor’s death? Will the children resent 
waiting for their step-parent to die before seeing 
any assets?

Will the business partner seize the opportu-
nity to try to run the business into the ground 
by paying himself/herself a high salary? Will the 
business partner try to exploit the trust by buying 
the trust’s interest for an unfair price?

What if the bank merges into a bigger bank 
and increases the minimum fee?

Strategies for Dealing with Certain Kinds of 
Trustee Selections

Following Settlor’s Intent
Sometimes the client wants what the client 

wants. 
The client may want to favor the second 

spouse, even at the expense of the children. 
The client may want to have one child in 

charge, even though it may change, and irrepa-
rably harm, the relationships among the children. 
Or the client may want one child to run the busi-
ness because the child is in the business and 
knows the business.

One strategy to deal with potential conflicts is 
not through the choice of trustee, but through al-
tering the estate plan. For example, instead of 
having one trust for the second spouse and chil-
dren of the first marriage, the plan could sepa-
rate their interests. Provide a portion for the chil-
dren outright, and a portion in trust for the surviv-
ing spouse alone with a liberal invasion of prin-
cipal, or provide that the portion for the spouse 
be invested in a commercial annuity for the sur-
viving spouse, or even provide for the spouse’s 
portion to be paid outright. Then each portion 
could have different trustees. There should be 
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less conflict because once the two portions are 
split, the children do not care what the surviving 
spouse does, and vice versa.

Be careful with using formulas pegged to 
changing tax amounts (like the applicable ex-
clusion amount). A plan that looked sensible 
last century when the unified credit amount was 
$600,000 (unified credit amount directly to the 
children and balance to the surviving spouse) 
may be a disaster today, with the significant in-
crease in the applicable exclusion amount (and 
may be completely unworkable if the estate tax 
is repealed). If a formula will be used, consider 
putting a cap on it: the lesser of the applicable 
exclusion amount or $X to the children and the 
balance to the surviving spouse.

Suppose the settlor did not want more than 
$5,000,000 to be held in the Family Share (which 
will be distributed among the descendants) and 
wanted the rest to be allocated to the Marital 
Share. Here is a sample drafting provision:

Upon the settlor’s death, if the settlor’s spouse 
survives the settlor:

A. This Section shall apply if the federal estate 
tax is in effect at the time of the settlor’s death. 
 1. The trustee shall create a “Marital 
Share.” The Marital Share shall consist of a frac-
tion of the residue of the trust estate (the “Resi-
due”). The numerator of such fraction shall equal 
the Marital Share Amount and the denominator 
of such fraction shall equal the value of the Resi-
due as finally determined for purposes of the set-
tlor’s federal estate tax. The term “Marital Share 
Amount” shall be equal to the lowest amount 
which, when taken together with all other de-
ductions, credits, and exclusions allowed for the 
purposes of computing the settlor’s taxable es-
tate for federal estate tax purposes, will reduce 
the settlor’s taxable estate to the largest amount 
which, after taking into account all relevant fac-
tors, shall produce a federal estate tax payable 
to the United States of zero (or as close to zero 
as possible). For purposes of determining the 
Marital Share Amount, (a) the credit or deduc-
tion for the state death taxes shall be taken into 

account only to the extent that the use of such 
credit or deduction does not result in an increase 
in the state estate, inheritance, succession, or 
similar taxes which would otherwise be payable 
by reason of the settlor’s death; and (b) the Mari-
tal Share Amount shall not exceed the value of 
the Residue as finally determined for purposes 
of the settlor’s federal estate tax. The trustee 
shall hold the Marital Share as a separate trust, 
designated as the “Marital Trust.”
 2. The trustee shall hold as a separate trust, 
designated as the “Family Trust,” the lesser of 
(a) remaining fraction of the Residue of the trust 
estate after the distribution pursuant to the previ-
ous paragraph (if any) or (b) assets having a fair 
market value on the date of allocation or distri-
bution, whichever first occurs, equal to Five Mil-
lion Dollars ($5,000,000.00). 
 3. The trustee shall add to the Marital Trust 
any remaining assets of the Residue after the 
distributions pursuant to the previous two para-
graphs (if any).
B. This Section shall apply if the federal es-
tate tax is not in effect at the time of the settlor’s 
death.
 1. The trustee shall hold as a separate 
trust, designated as the “Family Trust,” assets 
having a fair market value on the date of alloca-
tion or distribution, whichever first occurs, equal 
to Five Million Dollars ($5,000,000.00). 
 2. The trustee shall hold as a separate 
trust, designated as the “Marital Trust,” any re-
maining assets of the Residue after the distribu-
tion pursuant to the previous paragraph.
If the client insists that one child run the busi-

ness, explore with the client whether the client 
really wants the child to have the business out-
right. The client may want to treat all of the chil-
dren equally, but dividing stock among the chil-
dren equally and making one child the sole trust-
ee (earning fees) who can then cause the busi-
ness to hire the child/trustee as president of the 
business (earning compensation) is not treat-
ing the children equally. In many cases, the oth-
er children will never feel they had equal treat-
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ment. It might be better to give the business to 
the child running it (or have a buy-sell agreement 
with such child) and give other assets to the oth-
er children (and have an independent person 
act as trustee). Parents do not have to be equal; 
parents can treat children equitably. 
Explaining the Settlor’s Intent

The settlor might want to have a family meet-
ing to explain the choice of trustee and why the 
settlor feels this is the right choice, including why 
the fees of the chosen trustee are worthwhile. 
The settlor may want the estate planning attor-
ney present at the meeting to correct any mis-
statements. One danger with this approach is 
that the settlor may not be entirely honest about 
the trustee choice for fear of starting a family 
feud while the settlor is alive. 

Adding language to the trust agreement, in 
layman’s terms, about why the settlor chose the 
named trustee(s) may be helpful to a smooth ad-
ministration of the estate, or at least deflect some 
of the anger and resentment about the trustee 
choice from the trustee to the settlor.
Provide a Succession Plan for Each Trustee

The settlor’s choice of the successor trustees 
after the settlor may be a terrific plan—as long as 
everyone survives. The estate planning attorney 
should ask the settlor about different succession 
plan scenarios. Explore what should happen if 
each trustee dies or becomes incapacitated.

If a bank or trust company is named as a 
trustee, encourage the client to permit someone 
(either a trust protector, the surviving spouse, or 
the trust beneficiaries) to remove and replace 
the corporate trustee with another independent 
trustee. For large estates, some clients insist 
on the professional management of a corporate 
trustee at all times, so the corporate trustee can 
only be replaced with another corporate trustee.

For more modest trusts, consider allowing a 
bank or trust company to be replaced with a pro-
fessional or other independent person, but not 
necessarily a corporate trustee. As people live 
longer and principal invasions are made for a 
beneficiary’s support or other purposes, the trust 

may become too small for efficient and cost-
effective administration by a corporate trustee. 
A trust can be modified to remove the require-
ment for a corporate trustee, MCL 700.7411 or 
700.7412, or a change of trustee may be effect-
ed by a nonjudicial settlement agreement, MCL 
700.7111, but those expenses could be avoided 
with a broader remove-and-replace provision in 
the trust agreement.

Below is a sample provision for the trust ben-
eficiaries to remove and replace the corporate 
trustee with an attorney, accountant, or corpo-
rate trustee:

Any corporate trustee of any trust hereunder 
may be removed with or without cause by a 
majority of the adult current trust beneficiaries 
of such trust, provided, however, that such adult 
current trust beneficiaries designate a corporate 
fiduciary, an attorney, or an accountant as the 
successor trustee to the removed trustee; and 
provided further, that such successor trustee is 
not related or subordinate to any of such adult 
current trust beneficiaries within the meaning of 
Section 672(c) of the Code. Such removal shall 
be by written notice signed by such adult cur-
rent trust beneficiaries of such trust specifying 
the date of such removal and delivered to the 
trustee being removed and to the designated 
successor trustee. 
If the remove/replace power is too broad (e.g., 

trust beneficiary can appoint beneficiary’s best 
friend who will promptly distribute all of the as-
sets to the beneficiary), then why have a trust?

If the beneficiary is likely to try to hop from 
trustee to trustee (even if limited to an attorney, 
accountant, or corporate trustee), consider lim-
iting the exercise of this power to only once a 
year.

Remember that not every trust created un-
der the trust agreement needs to have the same 
trustee or succession of trustees. If separate 
trusts are created for each child, and each child 
can remove and replace the trustee of his/her 
trust, that will remove much of the potential con-
flict with Elder Child being trustee of Younger 
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Child. 
Some attorneys routinely include in their ir-

revocable gift trusts a provision that the settlor 
or a trust protector may remove and replace the 
trustee with an independent trustee. This cre-
ates flexibility. For example, the settlor may have 
sold the business and the business partner is no 
longer a good choice, or the settlor may have 
moved the family wealth from institution A to in-
stitution B, so institution A should no longer be 
the trustee of the irrevocable gift trust. 
Protecting the Beneficiary’s Interest

To prevent the trustee from exploiting the sit-
uation and harming the beneficiary’s interests 
(whether for personal gain or other bad motive), 
consider making the beneficiary a co-trustee. If 
the beneficiary is a co-trustee, the beneficiary 
may not be able to make distributions to him-
self or herself without creating a general power 
of appointment, but the beneficiary’s consent will 
be required for any actions such as investing in 
non-voting interests in closely held entities.
Other possibilities include:

•	 Requiring the beneficiary’s or a trust 
protector’s consent for any investment 
that is not cash or marketable securi-
ties.

•	 Giving the beneficiary the right to re-
move and replace the trustee with a 
successor independent trustee.

•	 Providing that in any dispute among 
the children, the trust will not pay legal 
fees of any of the children (including the 
child/trustee).

Protecting the Beneficiary From the  
Beneficiary

Sometimes, the beneficiary is the beneficia-
ry’s own worst enemy.

To protect the beneficiary from himself or her-
self, in addition to the typical spendthrift clause 
and discretionary distribution clause (with the 
discretion not to distribute), consider:
•	 No contest clause. However, the settlor 

should carefully consider whether this 

is giving the trustee a license to steal 
or bully, since the beneficiary would 
be afraid of losing the entire interest if 
the beneficiary cannot prove probable 
cause under MCL 700.7113.5 

•	 Permit the trustee to require a release 
from a beneficiary before making any 
distribution to the beneficiary or trans-
ferring the assets to a successor trust-
ee. Again, the client should consider if 
this is a license for the trustee to steal 
or bully, or protection of the trustee 
against an unreasonable and overly liti-
gious beneficiary. 

•	 Permit the trustee to charge the trust of 
the complaining child for the trustee’s 
fees and attorney’s fees in defending 
against the complaining child’s allega-
tions rather than paying such fees off 
the top (which would mean all of the 
beneficiaries bear the burden of such 
fees).

Strategies for Changing a Trustee of an  
Irrevocable Trust6

•	 Asking the trustee to resign. The trustee 
may not want to serve if the benefi-
ciaries are going to complain and liti-
gate.

•	 Negotiating a nonjudicial settlement 
agreement to change the trustees under 
MCL 700.7111.

•	 Petitioning the probate court to remove 
and replace the trustees.

•	 Petitioning the probate court to modify 
the trust.

Consider the Successor Trustee While the 
Settlor Is Alive

Usually, a settlor is the initial trustee of the set-
tlor’s revocable trust agreement. The discussion 
up to now has focused on the successor trustee 
after the settlor’s death or the trustee of the irre-
vocable gift trust. The client should also consider 
the possible trustee of the revocable trust if the 
client is alive but incapacitated or resigns for any 
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other reason.
The chosen trustee may be acceptable to 

the client while the client is no longer alive, but 
would the client want to ask this particular per-
son for a distribution? For example, the client 
may feel that Eldest Child can handle the trust 
after the client’s death. Suppose the client is los-
ing short term memory, so the client resigns as 
trustee, but still has an awareness of his/her sur-
roundings and desires. Would the client want to 
ask Eldest Child for permission to pay for a trip 
to visit Youngest Child? 

Hybrid Situations

When discussing the possible choices for 
trustee with clients, the answer may be a combi-
nation of a trustees.7 These choices include:
•	 A family member and a corporate trust-

ee. The family member would be able 
to provide context concerning family 
dynamics. If separate trusts are cre-
ated for the children, each child could 
be a co-trustee of his/her trust with the 
corporate trustee. The child could learn 
from helping to administer his/her own 
trust about making investment deci-
sions, tax considerations, and planning 
for future expenses. The more the child 
is involved (and can see the result of 
different decisions such as the reduc-
tion in principal and future income from 
a large distribution), the less the child 
may take the trust for granted and as-
sume it will always be there. However, 
the family member can make the ad-
ministration more cumbersome for the 
corporate trustee to do its job, and even 
prevent the corporate trustee from act-
ing. If the family member and the corpo-
rate trustee are co-trustees, then they 
must both agree to all actions as trustee 
unless they can agree to a delegation 
of authority for certain actions (such 
as the family member delegates to the 
corporate trustee the ability to invest the 

cash and marketable securities and to 
pay debts and expenses). If the family 
member does not delegate any func-
tions to the corporate trustee and does 
not understand the concept of fiduciary 
duty— e.g., the family member wants to 
sell the home for a bargain price to the 
family member’s child, the family mem-
ber does not want to give statements or 
accountings to other family members, 
the family member wants to question 
every payment, the family member 
wants to pursue an alleged “claim” even 
though the cost outweighs the potential 
benefit, or the family member is unable 
to decide anything—the co-trusteeship 
could be unworkable. Depending on 
the skill and understanding of the fam-
ily member, it may be better to have the 
corporate trustee be the sole trustee 
and have the family member be a trust 
protector who can remove the corporate 
trustee and replace it with an indepen-
dent trustee.

•	 A corporate trustee with a family mem-
ber as a trustee protector whose con-
sent is required to make distribution 
decisions. The corporate trustee as the 
sole trustee would be in charge of in-
vestments, acting alone, and the family 
member as trust protector and the cor-
porate trustee would jointly decide dis-
tribution decisions. As sole trustee, the 
corporate trustee could continue with 
the administration of the trust (invest-
ments, accountings, paying expenses, 
etc.), without needing the consent of 
the family member. The family member 
as trust protector could make sure that 
distributions are made in a way that is 
appropriate to the beneficiaries. For 
example, the family member may know 
that one beneficiary is receiving dis-
ability benefits and require the corpo-
rate trustee to use a power in the trust 
to create a third party special needs 
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trust for the beneficiary. However, there 
could issues concerning distributions. 
For example, suppose the trust requires 
outright distributions and the family 
member/trust protector refuses to make 
a distribution to one of the beneficiaries. 
The corporate trustee may be forced to 
petition the court to fulfil its duty to dis-
tribute. 

•	 A family member and another profes-
sional (like an attorney or accountant). 
The two trustees could delegate certain 
functions, such as paying bills of $X or 
less, to the family member alone. Then 
the attorney or accountant would not 
be charging fees for writing checks for 
monthly bills. The potential pitfalls in-
volving the co-trustees are similar to a 
situation with a corporate trustee and 
family member as co-trustees.

•	 The business partner and another 
trustee. The business partner just 
makes decisions concerning the ongo-
ing operation of the business, and the 
other trustee determines whether to 
sell the business and at what price and 
terms.

•	 All the children are co-trustees, acting 
by majority rule. But if the trustees are 
deadlocked, then the trust protector 
makes the decision in the trust protec-
tor’s discretion. Note: not all judges are 
willing to appoint multiple fiduciaries. I 
had a recent probate estate where the 
three children wanted all three to be 
co-personal representatives, and the 
court refused. The judge said he would 
appoint one, or maybe two, but not all 
three. He saw too many cases where 
the children could not agree and would 
run to court for every decision.

Conclusion

There may be no perfect solution for the trust-
ee under the client’s trust agreement. However, 

by asking the client the hard questions, you may 
be able to design the best—and most flexible—
trustee succession plan under the circumstanc-
es.

 
Notes

1. “IRC” or “Code” means the Internal Revenue Code 
of 1986, as in effect on September 1, 2018. This outline 
assumes that the settlor and the settlor’s spouse are 
both U.S. citizens and that any applicable trust is a do-
mestic trust. This outline is based upon the law as it ex-
ists on September 1, 2018. This article, of course, is not 
intended to be legal advice for any particular situation. 
A discussion of trustees of foreign trusts is beyond the 
scope of this article. For a discussion about issues with 
international estate planning, including inadvertently mak-
ing a trust into a foreign trust, see Heimos, Michael A., 
“U.S. Taxation of Foreign Estates, Trusts and Beneficia-
ries,” BNA Portfolio 854-4th. A discussion about charitable 
trusts, and the choice of trustees for such trusts, is also 
beyond the scope of this article.

2. For a discussion about important points to consider 
when appointing a trustee, see Akers, Steve R., “Twenty-
five Things You Have to Know About Appointing Trust-
ees,” Probate & Property (July/August 2003), at page 36.

3. This article does not discuss the potential tax traps 
that fiduciaries may have. For a discussion on tax traps 
with fiduciaries, see the presentation by Joan C. Skrzyn-
iarz on “Tax-Sensitive Trustee Powers,” at the December 
1, 2016 ICLE Program on Planning Techniques for the 
Taxable Estate, and the presentation by Marguerite Mun-
son Lentz on the same topic at the 2011 ICLE Program 
on Planning Techniques for the Taxable Estate.

4. Generally, under Michigan law, only an individual 
or a corporation with trust powers may act as a fiduciary 
(except for acting as an escrow agent). MCL 487.11105. 
Describing the differences between the various kinds of 
corporate trustees, including private trust companies, is 
beyond the scope of this outline. If the client desires a 
corporate trustee, the attorney is encouraged to investi-
gate the options available and the investment strategies 
and fees of each. For a discussion of the use of private 
trust companies, see Zarisky, Lane, & Danforth, Federal 
Income Taxation of Estates and Trusts (WG&L), at ¶ 7.13 
“Use of Private Trust Companies.”

5. The petitioner in In re Robert E. Whitton Revocable 
Trust, (Mich App, August 9, 2018) (unpublished), filed a 
petition for instructions whether a proposed petition for 
modification would violate the no-contest clause. The 
petitioner, obviously, wanted a decision on whether the 
petitioner would forfeit all interest in the trust before filing 
the petition for modification. The probate court denied the 
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petition for instructions. The Court of Appeals affirmed the 
denial because the petition for instructions presented an 
unripe and nonjusticiable issue. The petitioner, then, is on 
the horns of a dilemma. Either file the petition for modifi-
cation and risk losing all under the no-contest clause or 
live with the trust as written, even though the trust may 
have been the result of undue influence or should be 
challenged on other grounds.

6. For more discussion, see the presentation at the 
ICLE 57th Annual Probate Institute by Marlaine C. Teah-
an on “How Do You Mend a Broken Trust?”

7. Some states, like Delaware, permit directed trusts. 
A named advisor can direct the trustee about certain 
investment decisions, such as investing in a closely 
held business, and the trustee is relieved of liability with 
respect to such direction. The Michigan Trust Code per-
mits the trust agreement to name a trust protector and 
give the trust protector the power to direct the trustee. 
MCL 700.7809. However, under the Michigan Trust 
Code, without prior instruction from the probate court, the 
trustee is not protected for relying on the trust protector’s 
direction if the direction is contrary to the terms of the 
trust or would constitute a breach of fiduciary duty. MCL 
700.7809(4). For a discussion on using directed trustees, 
see Nenno, Richard W., “Good Directions Needed When 
Using Directed Trusts,” 42 Estate Planning Journal (De-
cember 2015).
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Remarried with Children: Love and Divorce Later in Life
By Rosemary Howley Buhl and Katie Lynwood

Introduction

It is often said that getting old is not for the 
weak. This holds true for making major life de-
cisions in the “golden years.” Deciding to marry 
in one’s 20s and 30s is a significantly different 
thought process, compared to deciding to marry 
in one’s 60s, 70s or later. The couple brings into 
the marriage a lifetime of experiences, financial 
history, and family relationships that can add to 
the harmony, or disharmony of the relationship. 
In the alternative, facing divorce in the golden 
years presents its own unique challenges that 
should be addressed before moving forward with 
a divorce.

Fast Facts

Divorce and remarriage are on the rise for 
those over age 50, and these growing demo-
graphics lead to unique planning options, and 
pitfalls; therefore, it’s important for individuals to 
make these decisions with eyes wide open. 

For aging couples who are in a second mar-
riage, unanticipated healthcare expenses often 
create a strain between the spouse and children 
of a prior marriage as to how expenses will be 
paid and out of whose funds, and who will make 
the decisions.

As aging couples face overwhelming nursing 
home expenses, they sometimes believe their 
only option to qualify for Medicaid benefits is di-
vorce; however, in many circumstances, Medic-
aid planning techniques allow the couple to re-
main married and qualify for benefits.

Remarriage—Take a Moment to Reflect on 
These Considerations

Upon marriage, there may be many legal ben-
efits such as healthcare coverage, social secu-
rity benefits, pension benefits, and other benefits 
afforded under the law and our society. Howev-
er, remarriage in some circumstances can result 
in the unanticipated consequences such as the 
loss of health insurance or other benefits (pen-
sion or social security) that an individual could 
lose from a former spouse. Individuals should in-
vestigate the effect of remarriage on all of their 
benefits. These considerations can be substan-
tial enough for a couple to choose not to marry. 

If a couple chooses to tie the knot, it’s advis-
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able to be proactive and intentionally plan for 
the division of their assets upon their divorce or 
deaths. Estate planning with multiple trusts, pre-
nuptial agreements, and other creative estate 
planning tools can meet the needs of the newly 
married couple.

Even with careful planning, as time goes by, 
additional circumstances present new challeng-
es. As suitable as their plans were at the incep-
tion of their marriage, new considerations such 
as a significant health diagnosis may take prior-
ity when revising their planning needs and ob-
jectives. It is not uncommon for people to update 
their estate planning following such health care 
diagnosis. Even though their existing plans may 
no longer be a perfect fit, they are helpful be-
cause they reflect the couple’s overall wishes 
and intentions established at the onset of their 
relationship. Absent this earlier proactive plan-
ning, if a spouse develops dementia later in the 
marriage it would make it virtually impossible to 
determine that spouse’s intent.

Another dilemma is, what happens when 
a couple has been married for so many years 
that they no longer follow their prenuptial agree-
ment? By commingling assets, a couple mud-
dies the waters in terms of estate planning ob-
jectives and creates doubt as to their current in-
tentions and the ongoing appropriateness of the 
prenuptial agreement. 

Even if the couple is proactive with their plan-
ning, problems such as unforeseen and chal-
lenging family dynamics are mixed with the com-
peting priorities of preserving assets for children 
of previous marriages while balancing the needs 
of a spouse and the costs of care. As the couple 
ages, unanticipated healthcare expenses often 
create a strain between the spouse and children 
as to how expenses will be paid and out of whose 
funds, and who will make the decisions. Each 
family may have concerns regarding whether 
there are adequate resources to pay for care, 

and the strain that may put on the other spouse’s 
financial security. After retirement couples often 
have no ability to replenish their estates as they 
face these overwhelming costs. This is an espe-
cially challenging dynamic when remarriage oc-
curs later in life and the children never estab-
lish significant relationships with each other or 
the stepparent. In addition, determining who will 
care for the parent and make medical decisions 
can become contentious.

In a second marriage situation, each family 
may have concerns with the “new spouse” be-
ing the decision maker and having unfettered 
access to the other spouse’s funds. In addition, 
when the “new spouse” is named as the medical 
patient advocate, they hold the authority to de-
cide whether the new spouse will provide care in 
the home or choose placement in a facility.

End of life decisions can be equally devastat-
ing and challenging to navigate. Decisions such 
as when to discontinue life sustaining treatment, 
or final burial and funeral plans are ripe for con-
flict when people are emotionally distraught, es-
pecially if the families do not have an underlying 
positive relationship. 

Funeral decisions can cause a lot of dishar-
mony in a second marriage between the “new 
spouse” and children of the prior marriage. Deci-
sions such as cremation, burial, type of service, 
burial location, who will be referenced in the obit-
uary can be very sensitive and emotional. Buri-
al location is another interesting discussion that 
can arise when the first marriage was long term 
and the first marriage spouses purchased a plot 
and headstone together – sometimes the surviv-
ing spouse’s name is already engraved on the 
headstone. The decision will have to be made 
as to whether the surviving spouse is buried with 
their first spouse or their “new spouse.” Funeral 
pre-planning and the appointment of a Funeral 
Representative1 could alleviate much of the un-
necessary heartache and arguments.
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Divorce after 65

Older individuals who want to divorce may 
choose to stay married temporarily to qualify for 
Social Security benefits, pensions, or health in-
surance because if they divorce, they may lose 
some or all of these benefits. Individuals contem-
plating divorce should consider financial conse-
quences when thinking about ending a marriage 
late-in-life. For an ex-spouse to make a claim on 
a former spouse’s Social Security record, the 
marriage must have lasted at least 10 years and 
the applicant must be unmarried and over age 
62.2 The rules regarding survivor benefits or the 
division of a pension vary from plan to plan. Cou-
ples who have not saved appropriately may en-

counter financial circumstances, including their 
income and resources, which limit their ability to 
support two separate households, and they may 
therefore choose to remain married. If an older 
couple were to consider divorce, their resources 
might be insufficient to support two households. 
It may be prudent to consider whether Medicaid 
may be necessary in the future when determin-
ing the division of resources to put both spouses 
in the best possible financial situation.

Medicaid 

As aging couples face overwhelming nursing 
home expenses, they sometimes believe their 
only option to qualify for Medicaid benefits is di-
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vorce. In many circumstances, Medicaid plan-
ning techniques allow the couple to remain mar-
ried and qualify for benefits. However, in rare cir-
cumstances, the best financial option is divorce. 
Often a couple would have Medicaid planning 
options available to them, short of ending the 
marriage. 

As for Medicaid, what is the effect of a sepa-
ration? Medicaid is black and white—either the 
individual is married or divorced. A separation 
agreement or pre- (or post-) marital agreements 
do not provide protection. Also, Medicaid does 
not allow for alimony by a Medicaid recipient in a 
nursing home.3 

In some circumstances, one spouse may 
have dementia or other medical conditions that 
result in capacity issues. In that case, it may be 
necessary to have a guardian or conservator ap-
pointed on behalf of the incapacitated spouse to 
ensure adequate protection for both parties. If 
there is a dementia diagnosis, and divorce was 
being pursued, it may be necessary to have a 
guardian and conservator appointed on his or 
her behalf.

Conclusion

Decisions such as marriage and divorce later 
in life can present new and exciting opportuni-
ties for individuals. These significant life chang-
es can give people a new lease on life. While 
people are inclined to follow their heart, stopping 
and using their head to consider the big picture 
might result in less heartache for them and their 
families in the end. Careful intentional planning 
can make it more likely for people to live their 
golden years happily ever after. 

Notes

1. MCL 700.3206 allows for the designation of a fu-
neral representative as of June 27, 2016.

2. https://www.ssa.gov/planners/retire/yourdiv-
spouse.html.

3. State of Michigan Department of Health and Hu-
man Services Bridges Eligibility Manual 503, Page 34 of 
49.
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Tax Nugget
By Lorraine F. New

The secret, special tax liens for estates exist 
because of IRC 6324. Unlike the general tax lien, 
they arise automatically. The estate tax lien at-
taches to the decedent’s entire gross estate, ex-
clusive of property used to pay charges against 
the estate and administrative expenses for a pe-
riod of ten years from the date of the decedent’s 
death. While the practice of dealing with this lien 
varies from state to state, many practitioners 
have had to seek release of the lien for the sale 
of real estate or the distribution of assets. 

Prior to June 2016, requests for release of 
this lien for sale of the property were handled lo-
cally. Then, perhaps due to lack of staff, the func-
tion was transferred to the Collection Advisory 
Estate Tax Lien group in San Jose, California. 
Form 4422, Application for Certificate Discharg-
ing Property Subject to Estate Tax Lien, and nec-
essary accompanying documents go to the Advi-
sory group. This group was reluctant to release 
funds, holding them for application to tax or in 
escrow until the estate was closed. On April 5, 
2017, the IRS provided Interim Guidance for Re-
sponsibility to Process all Request for Discharge 
of the Estate Tax Lien in SBSE-05-0417-0011. 
This guidance was not for practitioners, but for 
collection personnel. This memo discussed var-
ious scenarios and approaches including (1) if 
it appears that no estate tax filing is necessary, 
(2) appropriate estate tax has been paid with an 
extension or return, (3) if the property appears 
to have no value to IRS, or (4) if the remaining 
property of the estate subject to the estate tax 
lien has a fair market value that is at least double 
the amount of the unsatisfied liability secured by 
the estate tax lien and the amount of all of the 
other liens upon the property which have priority 
of the estate tax lien. The guidance expired but 
was put into the Internal Revenue Manual, guid-

ance for IRS employees. See IRM 5.5.8 for as-
sistance in making the best case for release of 
the lien should you need it.

Lorraine F. New practices in the 
area of estate and gift tax re-
turns, preparation and audits, 
estate planning, and tax con-
troversies. Ms. New, formerly 
of the IRS Estate and Gift Tax 
Division, Detroit, has worked 
in estate tax since 1988 and 
was the division manager from 

2002 to January 2007. She serves as an expert 
witness and uses her expertise to assist taxpay-
ers and their representatives through the intrica-
cies of the IRS with estate planning, return prep-
aration or review, appeals, drafting of legal opin-
ions or private letter ruling requests, and repre-
sentation for controversies at every level at any 
place in the country. Ms. New is also of counsel 
for George W. Gregory PLLC.
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The Landscape in Lansing and Recent 
Legislation

By Harold G. Schuitmaker

Introduction

As the Michigan legislators were busy cam-
paigning during the summer and fall, there were 
very few new Public Acts. In this article, I have 
addressed some various items that may be help-
ful.

New Public Acts

Senate Bill 0420 of 2017, 2018 PA 59, and 
Senate Bill 0421 of 2017, 2018 PA 60, Both 
Effective June 12, 2018 

Both of these deal with the “child protection 
law.” 

Public Act 59, MCL 722.622, section 2 now 
reads as follows:

Sec. 2 (k)(i) Negligent treatment, including the 
failure to provide adequate food, clothing, shel-
ter, or medical care, though financially able to 
do so, or by the failure to seek financial or other 
reasonable means to provide adequate food, 
clothing, shelter, or medical care.
MCL 722.638, section 18(1)(b) now reads as 

follows:
Sec. 18 (1)(b) The department determines that 
there is risk of harm, child abuse, or child neglect 
to the child and either of the following is true:
(i) The parent’s rights to another child were ter-
minated as a result of proceedings under sec-
tion 2(b) of chapter XIIA of 1939 PA 288, MCL 
712A.2, or a similar law of another state and the 
parent has failed to rectify the conditions that led 
to the prior termination of parental rights.
(ii) the parent’s rights to another child were vol-
untarily terminated following the initiation of pro-
ceedings under section 2(b) of chapter XIIA of 
1939 PA 288, MCL 712A.2, or a similar law of 
another state, the parent has failed to rectify the 
conditions that led to the prior termination of pa-
rental rights, and the proceeding involved abuse 

that include 1 or more of the following:
(A)-(H) – No change.
Public Act 60, MCL 722.602, section 2(b)-(d) 

now reads as follows:
Sec.2(b) “Child abuse” means harm or threat-
ened harm to a child’s health or welfare by a 
person responsible for the child’s health or wel-
fare, which harm occurs or is threatened through 
nonaccidental physical or mental injury; sexual 
abuse, which includes a violation of section 145c 
of the Michigan penal code, 1931 PA 328, MCL 
750.145C.
Sec. 2(c) “Local council” means an organization 
that meets the criteria described in section 10(a).
Sec. 2(d) “Neglect” means harm to a child’s 
health or welfare by a person responsible for 
the child’s health or welfare that occurs through 
negligent treatment, including the failure to pro-
vide adequate food, clothing, shelter, or medical 
care, though financially able to do so, or the fail-
ure to seek financial or other reasonable means 
to provide adequate food, clothing, shelter, or 
medical care.

Senate Bill 0733 of 2017, 2018 PA 193,  
Effective September 18, 2018 (Amends  
Sections 1 and 3 of MCL 54.211 and 54.213)

This deals with recordation of boundary sur-
veys. The previous law stated that such surveys 
may be recorded. This act states the surveyor 
shall record the boundary surveys. This should 
make it easier to check descriptions when fund-
ing a trust or selling property in an estate.

House Bill 5261 of 2017, 2018 PA 132,  
Effective May 3, 2018 (Amends MCL 211.9o)

I mention this because some clients are pay-
ing personal property taxes when they do not 
need to pay because of the $80,000 exemption. 
This act sets the personal property tax exemp-
tion at $80,000. It also amends the requirement 
in MCL 211.9o that yearly filings for the exemp-
tion need not be made as of May 3, 2018.
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Senate Bill 0732 of 2017, 2018 PA 192,  
Eff. September 18, 2018 (Amendment to  
MCL 565.391) 

The holder of a mortgage may waive the pri-
ority of that mortgage by a separate agreement 
that must be recorded.

Senate Bill 0841 of 2018, 2018 PA 131,  
Effective August 1, 2018 

A partner in a limited liability partnership who 
is not negligent or at fault is not personally liable 
for the debts or other liabilities of the limited li-
ability partnership.

House Bill 4575 of 2017, 2017 PA 82,  
Effective October 10, 2017

This statute sets a maximum and minimum 
cost for publications. I mention this because I 
have not seen much of a change in publication 
costs since this Act took effect a year ago. The 
maximum is $20.50 per folio for first publication 
and $8.45 for subsequent publications. Minimum 
is $59 published two times or more, and a min-
imum of $44 to publish one time. It allows for 
Consumer Price Index adjustments annually.

Probate and Estate Planning Section of the 
State Bar

The Probate and Estate Planning Section 
Council members are working on proposed leg-
islation on parts of the Uniform Premarital and 
Marital Agreements Act. House Bill 4751 of 2017 
has passed the House and is before the Sen-
ate. However, this bill does not appear to be an 
all-encompassing bill whereas the Uniform Act 
is much more encompassing. Hopefully in 2019, 
the Legislature will take up this act.

Harold G. Schuitmaker, of 
Schuitmaker, Cooper, & Cy-
pher, P.C., Paw Paw, is ad-
mitted to the Michigan and 
Florida bars, practices in the 
areas of estate planning and 
probate, municipal law, cor-
porations, and real estate. Mr. 
Schuitmaker is a Fellow of 

the Michigan State Bar Foundation, and has a 
Martindale-Hubbell AV Peer Rating and an ICLE 
Certificate of Completion in the Probate and Es-
tate Planning Program. He is a past-president of 
the Probate and Estate Planning Section of the 
State Bar of Michigan. He is a “Michigan Super 
Lawyer,” named “Best Lawyers in America” by 
U.S. News and World Report and “Best Lawyers 
in Michigan.” He was also named a “Leader in 
the Law” by Lawyers Weekly. Mr. Schuitmaker 
is a member of the Kalamazoo County Bar As-
sociation and the Van Buren County Bar Asso-
ciation. He is a past-president of the Rotary Dis-
trict Foundation. Mr. Schuitmaker is a regular 
contributor to the Michigan Probate and Estate 
Planning Journal.
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ICLE Products of Interest to Probate Practitioners

Books

 Michigan Estate Planning Handbook, Third Edition  
Edited by Kathleen Hogan Aguilar and Geoffrey R. Vernon 

 Get the book that covers all stages of estate planning, including drafting wills and trusts, tax considerations, 
health care decisions, and trust administration.     

         
       Firm Size 
 *Prices:      0-4 Attorneys 5-29 Attorneys
 Print Book $199.00 Online Book $135.00  $225.00  Product #: 2016556555 

 Michigan Revocable Grantor Trusts, Third Edition  
Edited by Christine M. Savage and Richard C. Lowe  

 This book is designed for the trust drafter. It includes a pourover will, powers of attorney, certificates of trust 
existence, acceptance of trust, and many sample assignments. These documents, combined with discussion of 
the substantive trust law and planning issues, result in “worry-free” drafting whatever your level of practice.  
   

       Firm Size 
 *Prices:      0-4 Attorneys 5-29 Attorneys
 Print Book $149.00 Online Book $135.00  $225.00      

           Product #: 2010556520 
  

Upcoming ICLE Seminars 

 Drafting Estate Planning Documents, 28th Annual 
 Cosponsored by the Probate and Estate Planning Section of the State Bar of Michigan 
 Get the latest drafting strategies from the experts and get your forms in top shape. This popular program in-

forms you of changes in the law and gives you model forms that you can put to use today. 

 Date: January 31, 2019   Location:  Eberhard Center, Grand Rapids
    February 26, 2019         Inn at St. John’s, Plymouth     

                 Seminar #: 2019CR6535
 General fee: $195     
 ICLE Premium Partners: $0    New Lawyers: $95 
 ICLE Basic Partners: $175    Section Members: $175

 Building Your Future Estate Planning Practice Today  
Cosponsored by the Probate and Estate Planning Section of the State Bar of Michigan

  
 Start transforming your practice and craft processes that fit your clients’ unique needs. Reduce costs and im-

prove workflow. Make simple adjustments in how you handle files while transforming as much as 90 percent of 
your paper files to an electronic format. Use proven strategies to automate more of your practice and work at 
the top of your license.

 Date: May 15, 2019   Location:  Grand Traverse Resort, Acme     
                            Seminar #: 2019CH6588

 General fee: $195     
 ICLE Premium Partners: $165   New Lawyers: $95 
 ICLE Basic Partners: $165    Section Members: $165      
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BUY NOW 
www.icle.org/elcp 

877-229-4350

59TH ANNUAL

Probate & Estate 
Planning institute

Something for EveryoneCosponsor

Probate & Estate 
Planning Section of the 
State Bar of Michigan

Clever Tips on Drafting & Trusts

Practical Insight Into Digital Assets

Critical Updates on Medicaid & More

REGISTER TODAY

www.icle.org/probate 
877-229-4350

Secure Your Clients for Generations

MAY 16–18, 2019 | ACME
JUNE 20–21, 2019 | PLYMOUTH
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Officers

Term expires 2019:

Robert B. Labe
 380 N. Old Woodward Ave.
 Ste. 300
 Birmingham, MI 48009
Andrew W. Mayoras
 1301 West Long Lake Rd.
 Ste. 340
 Troy, MI 48098
Richard C. Mills
 180 W. Michigan Ave.,   
 Ste.504
 Jackson, MI 49201
Lorraine F. New
 2855 Coolidge Hwy., Ste. 103
 Troy, MI 48084
Nathan R. Piwowarski
 120 W. Harris St.
 Cadillac, MI 49601
Nazneen S. Hasan 
 39577 Woodward Ave., 
 Ste. 300
 Bloomfield Hills, MI 48304

Term expires 2020:

James F. Anderton
 124 W. Allegan St., 
 Ste. 700
 Lansing, MI 48933
Hon. Michael L. Jaconette 
 161 E. Michigan Ave. 
 Battle Creek, MI 49014
Michael G. Lichterman 
 3996 Chicago Dr., SW 
 Grandville, MI 49418
Raj A. Malviya 
 250 Monroe Ave., NW,  
 Ste. 800 
 Grand Rapids, MI 49503
Kurt A. Olson 
 257 N. Main St. 
 Plymouth, MI 48170
Christine M. Savage 
 2375 Woodlake Dr. 
 Ste. 380 
 Okemos, MI 48864

Term expires 2021: 

Christopher J. Caldwell
 333 Bridge St., NW
 Grand Rapids, MI 49504
Kathleen M. Goetsch
 121 S. Barnard St., No 6
 Howell, MI 48843
Angela M. Hentkowski
 205 S. Main St.
 Ishpeming, MI 49849
Katie Lynwood
 271 Woodland Pass, Ste. 115
  East Lansing, MI 48823
Melisa M.W. Mysliwiec 
 125 Ottawa Ave. NW, Ste. 153 
 Grand Rapids, MI 49503
Neal Nusholtz
 2855 Coolidge Hwy,, Ste. 103
 Troy, MI 48084

State Bar of Michigan
Members of Section Council 2018–2019

Chairperson:
margueriTe munson LenTz

 1901 St. Antoine
 6th Fl.  
 Detroit, MI 48226

 
Chairperson-eLeCT:

ChrisTopher a. BaLLard

 315 E. Eisenhower Pkwy
 Ste. 100  
 Ann Arbor, MI 48108
   

ViCe-Chairperson:
daVid p. LuCas

 70 Michigan Ave. W
 Ste. 450  
 Battle Creek, MI 49017

seCreTary:
daVid L.J.m. skidmore

 111 Lyon St., NW
 Ste. 900  
 Grand Rapids, MI 49503

    Treasurer:
mark e. keLLogg

 124 W. Allegan, Ste. 1000 
 Lansing, MI 48933

Council Members
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Raymond T. Huetteman, Jr.  
 (deceased)
Joe C. Foster Jr. (deceased)
Russell M. Paquette (deceased)
James A. Kendall
 6024 Eastman Ave., 
 Midland, MI 48640
James H. LoPrete
 40950 Woodward Ave., 
 Ste. 306
 Bloomfield Hills, MI 48304
Everett R. Zack
 261 Ruby Way
 Williamston, MI 48895
Douglas J. Rasmussen
 500 Woodward Ave., Ste. 3500
 Detroit, MI 48226
Susan S. Westerman
 345 S. Division St.
 Ann Arbor, MI 48104
Fredric A. Sytsma
 333 Bridge St., NW, 
 P.O. Box 352
 Grand Rapids, MI 49501
Stephen W. Jones
 200 E. Long Lake Rd., Ste. 110
 Bloomfield Hills, MI 48304
John E. Bos
 1019 Trowbridge Rd.
 East Lansing, MI 48823
W. Michael Van Haren
 111 Lyon St. NW, Ste. 900
 Grand Rapids, MI 49503
Robert B. Joslyn
 200 Maple Park Blvd., Ste. 201
 St. Clair Shores, MI 48081
Robert D. Brower, Jr.
 250 Monroe Ave NW, Ste 800
 Grand Rapids, MI 49503 

John D. Mabley
 31313 Northwestern Hwy., 
 Ste. 215
 Farmington Hills, MI 48334
Raymond H. Dresser, Jr. (deceased)
John H. Martin
 400 Terrace St., P.O. Box 900
 Muskegon, MI 49443 
Patricia Gormely Prince
 31300 Northwestern Hwy.
 Farmington Hills, MI 48334
Brian V. Howe
 8253 New Haven Way, 
 Ste. 102
 Canton, MI 48187
Richard C. Lowe
 2375 Woodlake Dr., 
 Ste. 380
 Okemos, MI 48864
Kenneth E. Konop
 840 W. Long Lake Rd., 
 Ste. 200
 Troy, MI 48098
John A. Scott
 812 S. Garfield, Ste. 7
 Traverse City, MI 49686
Dirk C. Hoffius
 333 Bridge St. NW, 
 P.O. Box 352
 Grand Rapids, MI 49501
Henry M. Grix
 38525 Woodward Ave., 
 Ste. 2000
 Bloomfield Hills, MI 48304
Phillip E. Harter 
 395 S. Shore Dr., Ste. 205 
  Battle Creek, MI 49015 
Michael J. McClory
 2 Woodward Ave.,  
 1307 CAYMC
 Detroit, MI 48226-5423

Douglas A. Mielock
 313 S. Washington Sq.
 Lansing, MI 48933-2144
Lauren M. Underwood
 32100 Telegraph, Ste. 200
 Bingham Farms, MI 48025
Nancy L. Little
 271 Woodland Pass,  
 Ste. 115
 East Lansing, MI 48823
Harold G. Schuitmaker
 181 W. Michigan Ave.,  
 Ste. 1
 Paw Paw, MI 49079
Douglas G. Chalgian
 1019 Trowbridge Rd.
 East Lansing, MI 48823
George W. Gregory
 2855 Coolidge Hwy.,
 Ste. 103
  Troy, MI 48084
Mark K. Harder
 85 E. 8th St., Ste. 310
 Holland, MI 49423
Thomas F. Sweeney 
 151 S. Old Woodward, 
 Ste. 200 
 Birmingham, MI 48009
Amy N. Morrissey
 345 S. Division St.
 Ann Arbor, MI 48104
Shaheen I. Imami
 800 W. Long Lake Rd.,
 Ste. 200
 Bloomfield Hills, MI 48302
James B. Steward
 205 S. Main St. 
 Ishpeming, MI 49849
Marlaine C. Teahan
 124 W. Allegan St.
 Ste. 1000
 Lansing, MI 48933

Winter 2011
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Probate and Estate Planning Section
2018-2019 Committee Assignments

Editor’s note:  The Probate and Estate Planning Council welcomes your participation on committees. If you are interested in 
serving on any of the committees listed below, please contact the chair of the committee on which you would like to serve.

aMicus curiae

Andrew W. Mayoras, Chair
Ryan P. Bourjaily
Nazneen Hasan
Kurt A. Olson
Patricia M. Ouellette
David L.J.M. Skidmore
Trevor J. Weston
Timothy White

annual Meeting

Christopher A. Ballard

assisted reproductive 
technology ad hoc 
coMMittee

Nancy H. Welber, Chair
Christopher A. Ballard
Edward Goldman
James P. Spica
Lawrence W. Waggoner

awards

Amy N. Morrissey, Chair
Mark Harder
Thomas Sweeney

Budget

David L.J.M. Skidmore, Chair  
    David P. Lucas

Mark Kellogg

Bylaws

David P. Lucas, Chair
Christopher A. Ballard
Nazneen Hasan
John Roy Castillo

charitaBle and exeMpt 
organizations

Christopher J. Caldwell, Chair
Celeste E. Arduino
Christopher A. Ballard

Michael W. Bartnik
William R. Bloomfield
Robin D. Ferriby
Mark E. Kellogg
Richard C. Mills

citizens outfreach

Kathleen M. Goetsch, Chair
Michael J. McClory
Neal Nusholtz
Jessica M. Schilling
Nicholas J. Vontroba 

coMMittee on special projects

Katie Lynwood, Chair

coMMunity property trusts 
ad hoc coMMittee

Neal Nusholtz, Chair
George W. Gregory
Lorraine F. New
Nicholas A. Reister
Rebecca K. Wrock

court rules, forMs, & 
proceedings

Melisa M. W. Mysliwiec, Chair 
and SCAO Liaison

James F. Anderton
Susan Chalgian, SCAO 
Liaison
Hon. Phillip E. Harter
Hon. Michael L. Jaconette
Michael J. McClory
Andrew W. Mayoras
Marlaine Teahan

divided & directed 
trusteeships ad hoc 
coMMittee

James P. Spica, Chair
Judith M. Grace
Marguerite Munson Lentz

Gabrielle M. McKee
Raj A. Malviya
Richard C. Mills
Jeffrey A. Robbins
Robert P. Tiplady

drafter/Beneficiary ad hoc 
coMMittee

Andrew Mayoras, Chair
Erica Berezny
George W. Gregory
Kenneth Silver
David P. Lucas
Kurt A. Olson

electronic coMMunications

Michael G. Lichterman, Chair
William J. Ard
Amy N. Morrissey
Jeanne Murphy (Liaison to 
ICLE)
Neal Nusholtz
Marlaine Teahan

electronic wills ad hoc 
coMMittee

Kurt A. Olson, Chair
Kimberly Browning
Douglas A. Mielock
Neal Nusholtz
Christine Savage
James P. Spica, Special 
Advisor

ethics & unauthorized 
practice of law coMMittee

Kurt A. Olson, Chair
William J. Ard
Raymond A. Harris
J. David Kerr
Robert M. Taylor
Amy Rombyer Tripp

Winter 2018 MICHIGAN PROBATE & ESTATE PLANNING
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guardianship, conservatorship, 
and end of life 

Kathleen M. Goetsch, Chair  
    William J. Ard

Michael W. Bartnik
Kimberly Browning
Raymond A. Harris
Hon. Phillip E. Harter
Hon. Michael L. Jaconette
Michael J. McClory
Kurt A. Olson
James B. Steward
Paul S. Vaidya

legislation analysis & 
Monitoring

Daniel S. Hilker, Chair
Christopher A. Ballard
Ryan P. Bourjaily
Georgette E. David
Mark E. Kellogg

    Jonathon R. Nahhat

legislation developMent & 
drafting

Nathan Piwowarski, Chair
Heidi Aull
Aaron A. Bartell
Howard H. Collens
Georgette E. David
Kathleen M. Goetsch
Daniel S. Hilker
Henry P. Lee
Michael G. Lichterman
David P. Lucas
Katie Lynwood
Richard C. Mills
Kurt A. Olson
Christine M. Savage
James P. Spica
Marlaine Teahan
Robert P. Tiplady

legislative testiMony 
Marguerite Munson Lentz, Chair

Gary Bauer
Susan L. Chalgian
Howard Collens

Mark T. Evely
Ashley Gorman
Raymond A. Harris
Mark E. Kellogg
Carol Kramer
Katie Lynwood
Amy E. Peterman
Nathan Piwowarski
Kenneth Silver
Marlaine C. Teahan
Robert W. Thomas

MeMBership 
Nicholas A. Reister, Chair
Daniel S. Hilker, Vice Chair

David Borst
Ryan Bourjaily
Nicholas R. Dekker
Angela Hentkowski
Daniel A. Kosmowski
Robert B. Labe

    Raj A. Malviya
    Ryan S. Mills    
    Robert O’Reilly

Theresa A. Rose

noMinating

Shaheen I. Imami, Chair
James B. Steward
Marlaine C. Teahan

planning

Marguerite Munson Lentz, Chair
Christopher A. Ballard
Mark E. Kellogg
David P. Lucas
David L.J.M. Skidmore

preMarital agreeMents 
legislation ad hoc coMMittee

Christine M. Savage, Chair
Kathleen M. Goetsch
Patricia M. Ouellette, Family 
Law Liaison
Rebecca Wrock

proBate institute

David P. Lucas, Chair

real estate

Mark E. Kellogg, Chair
Jeffrey S. Ammon
William J. Ard
David S. Fry
J. David Kerr
Michael G. Lichterman
James T. Ramer
James B. Steward

state Bar & section journal

Richard C. Mills, Chair
Nancy L. Little, Managing Editor
Melisa M.W. Mysliwiec, Associate   
 Editor

tax coMMittee

Raj A. Malviya, Chair
James F. Anderton
Christopher J. Caldwell
Mark J. DeLuca
Angela Hentkowski
Robert B. Labe
Richard C. Mills
Lorraine F. New
Christine M. Savage
Michael David Shelton
James P. Spica
Timothy White

uniforM fiduciary incoMe & 
principal act ad hoc coMMittee

James P. Spica, Chair
Anthony J. Belloli
Marguerite Munson Lentz
Raj A. Malviya
Gabrielle M. McKee
Richard C. Mills
Robert P. Tiplady
Joseph Viviano

 

Winter 2018



8G
M

Elder Law 
Certificate Program

Every Critical Elder Law  
Area Covered 
Capacity
Attorney-Client Relationship
Capacity Assessment
Response to Finding Incapacity
Undue Influence

Incapacity Planning
Durable Powers of Attorney
Patient Advocate Designations 
Long-Term Care Insurance

Long-Term Care
Long-Term Care Planning
Long-Term Care Contracts
Quality of Care

Government Benefits
Advance Government Benefits Planning
Crisis Government Benefits Planning
Veterans Benefits

Running Your Elder Law Practice
Foundations of Your Elder Law Practice
Elder Law Practice Business Setup
Elder Law Practice Marketing

Elder Abuse
Elder Abuse Identification
Elder Abuse Solutions

Guardianships and Conservatorships
Appointment of Guardian or Conservator
Less Restrictive Alternatives

Comprehensive Elder Law 
Training—Entirely Online
Quickly build the practical skills you need in this 
fast-growing area. Complete the self-paced lessons 
anytime, anyplace that’s convenient for you.

As I’ve traveled around the 
country to different CLE 
programs, I haven’t seen 
anybody else doing anything 
like this. I think it’s cutting-
edge ... It delivers exactly 
what lawyers need.
Terrence G. Quinn, The TGQ Law Firm

BUY NOW 
www.icle.org/elcp 
877-229-4350
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Save More with ICLE 
This Program Helps You Save on Malpractice Insurance



SCHEDULE OF MEETINGS OF  
THE PROBATE AND ESTATE PLANNING SECTION

Date    Place

Friday, January 25, 2019    University Club, Lansing
Friday, February 15, 2019    University Club, Lansing
Friday, March 8, 2019    University Club, Lansing
Friday, April 12, 2019    University Club, Lansing
Friday, June 14, 2019    University Club, Lansing
Friday, September 20, 2019    University Club, Lansing

Each meeting starts with the Committee on Special Projects at 9:00 
a.m., followed by the meeting of the Council of the Probate & Estate 
Planning Section, except that on September 20, 2019, the Committee on 
Special Projects will start at 9:00, followed by the Annual Meeting of 
the Section at approximately 10:00, which will then be followed by the 
September Council meeting.


