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In my most recent-missive 
(“From the Desk of the Chair-
person”) I recited a litany of 
ways in which our profession 
was being tried and tested 
by a lethal virus. But I believe 
that our profession stood up to 
those tests, and continues to 
do so. 

Vaccines are relatively widely available and 
have been administered to not all, but to a sig-
nificant portion, of the population. It seems that 
there is some light far down the tunnel.

The epidemic that swirled around us fostered 
innovation in the manner in which we practice our 
profession. Because of significant limitations on 
in-person gatherings, I will be (I believe) the first 
Chairperson of the Probate and Estate Planning 
Section who will never have gaveled to order 
an in-person meeting of the Section’s Council. 
Despite that dismal fact, the Council of the Pro-
bate and Estate Planning Section has held every 
scheduled meeting. Using now-widely available 
virtual-meeting technology at our Council meet-
ings, issues have been debated with vigor equal 
to in-person debate (my battle scars, the result 
of chairing virtual meetings attended by 40 or 
more very, very knowledgeable, and dedicated, 
and vocal practitioners, attest to the vigor of the 
virtual debate).

Throughout the virus-pandemic, and as we 
move into the vaccination-available stage of the 
virus-pandemic era, your Probate and Estate 
Planning Section Council has been at work to 
address situations that arise in this stage and 
are likely to affect the practice of law over a long 
period of time. As I described in my most recent 
letter, the dedicated and selfless lawyers who 
volunteer as Council members and as the Sec-
tion’s Committee members have been working 
on projects such as legislation enabling remote 

witnessing and notarization, enabling vehicle 
transfers on death, and introducing innovative 
options for dealing with the rule against perpe-
tuities. In addition to those projects, the Coun-
cil and its Committees have been working on (i) 
marital agreements legislation; (ii) evaluating the 
Uniform Law Commission’s real property trans-
fers on death act; (iii) evaluating the Uniform 
Law Commission’s uniform power of attorney 
act; (iv) developing proposals for modifications 
to Michigan’s charitable trust law; (v) promot-
ing the Section-developed assisted reproductive 
technology legislation; and (vi) seeking legisla-
tive support for the concept of community prop-
erty trusts. Very recently, the Council established 
a committee to weave the disparate strands of 
undue influence law into a cohesive and consis-
tently applied fabric.

Distilling all of the above, I am optimistic about 
the future of our profession, and that the light at 
the end of the pandemic tunnel will continue to 
grow brighter.

I wish all of my readers good health and hap-
piness as we continue the practice of our profes-
sion.

From the Desk of the Chairperson
By David P. Lucas
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Author’s Synopsis: The Restatement (Second) 
of Conflict of Laws innovates a narrow depar-
ture from the choice of law implications of the 
so-called “relation back theory” for the case in 
which a testamentary power of appointment 
granted by the terms of a trust is (or may have 
been) exercised by a bequest that does not men-
tion the power when the trust instrument neither 
requires nor waives specific reference and the 
law governing construction of the donor’s trust 
is different from that governing construction of 
the donee’s will. A Comment in the Restatement 
(Third) of Property: Wills and Other Donative 
Transfers seems to elevate that narrow innova-
tion to a general “[c]hoice of law [rule determin-
ing] whether the donee has effectively exercised 
a power of appointment.” Because it does not 
distinguish the “effective[ness of an] exercise[ of] 
a power,” on the one hand, from the validity of 
an appointment, on the other, that Comment is 
liable to be interpreted as sweeping away all of 
the traditional choice of law implications of the 
relation back theory, including that the substan-
tial validity of an appointment under a special 
power that is granted by the terms of a trust is 
determined by the law that governs the validity of 
the trust regardless of what law may govern dis-
positions by the donee of her own property. This 
Article concludes that so sweeping an interpreta-
tion is contrary to the only authority adduced for 
the Comment, viz., the Restatement (Second) of 
Conflict of Laws.

I. Choice of Law and the “Relation Back” of 
Special Powers

Perhaps the most familiar implication of the 
so-called “relation back theory”1 of powers of ap-
pointment is that the period during which the ex-
ercise of a special power2 can postpone the vest-

ing of future interests is measured from the time 
the power was created3: “Where an appointment 
is made under a special power, the appointment 
is read back into the instrument creating the 
power (as if the donee were filling in blanks in 
the donor’s instrument) and the period of perpe-
tuities is computed from the date the power was 
created.”4 As a general account of the meaning 
and effect of powers, the relation back theory 
has its limitations;5 but the particular implication 
of the theory concerning remoteness of vesting 
was thoroughly entrenched in the common law6 
as the principle that the remotest date on which 
future interests granted by the exercise of a spe-
cial power of appointment must vest (if at all) is 
reckoned from the time the power was created 
rather than the time of exercise.7

Another implication of the relation back the-
ory concerns the conflict of laws that can occur 
when, for example, an inter vivos trust whose va-
lidity is determined by the law of one state, State 
A,8 grants a testamentary power of appointment 
to a donee9 domiciled in another state, State B: 
assuming the power itself is valid,10 that exercise 
of the power was intentional,11 and that the in-
tended exercise is within the scope of the pow-
er,12 the appointment (i.e., the exercise in ques-
tion) may be valid under the law of State A but 
invalid under the law of State B or vice versa.13 

In that case, if the power is a power to appoint 
“movables,”14 then “as to questions of substan-
tial validity,”15 the appointment is valid if it is val-
id under the law of the state which determines 
the validity of the trust itself16 (State A in our ex-
ample); and if the power is a special power, the 
appointment is valid only if it is valid under that 
law,17 which is what we would expect “if the do-
nee were filling in blanks in the donor’s [trust] in-
strument.”18
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of Appointment, 55 Real Prop. Tr. & Est. L.J. 347 (2021). The author is grateful to Mr. Salvatore J. LaMendola for bringing the interpretive problem 

that is the subject of this Article to the author’s attention.
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It is frequently said that the property which pass-
es upon the exercise of a power of appointment 
is the property of the donor and not the prop-
erty of the donee of the power. It is said that the 
instrument by which the power is exercised is 
to be read back into the instrument which cre-
ated the power. For this reason it is said that the 
substantial validity of the exercise of the power 
is determined by the law which determines the 
validity of the trust under which the power was 
created.
  This is undoubtedly so where the power is a 
special power, that is, a power to appoint among 
a limited class of persons. The appointees take 
the property from the donor rather than from the 
donee, even though the donee may select which 
members of the class shall take and in what pro-
portions. If an appointment is made in trust and 
the trust fails there is a resulting trust to the estate 
of the donor and not to the estate of the donee. 
The permissible period under the rule against 
perpetuities begins at the time of the creation of 
the power and not at the time of its exercise. The 
applicable law is that which governs the validity 
of the trust and not that which would govern a 
disposition by the donee of his own property.19

Thus, the relation back is capable of supply-
ing a potent “foreign element”20 in a given case. 
It may supply the only such element: on the right 
facts, the law determining the validity of a trust 
that grants a power of appointment could be the 
only appropriate reference to any law other than, 
for example, the law of the donee’s domicile.21 
And in any case, regardless of the number and 
weight of “connecting factors”22 linking the mat-
ter to the lex fori or the law of a third state, the re-
lation back will determine the choice of law23 on 
the substantial validity of an appointment provid-
ed that the power in question is a special power24 
(at least if the law of the forum is not so eccentric 
as to have rejected every other implication the 
relation back theory).25

“[A]s to questions of formalities and of the ca-
pacity of the donee,”26 the conflict of laws impli-
cation of the relation back is more relaxed: a pu-

tative exercise of a power granted by the terms 
of a trust is formally valid, and the exercising do-
nee has sufficient capacity, if those things are 
true under either the law that determines the va-
lidity of the trust (that of State A in our example) 
or the law applicable to dispositions by the do-
nee of her own property,27 which, in the case of 
a testamentary power, is the law of the donee’s 
domicile28 (the law of State B in our example). In 
this context, the contribution of the relation back  
is additive: it provides an additional “close rela-
tionship to the case”29 under a general, alterna-
tive reference30 principle for the choice of law 
governing formalities: 

Situations will arise where a will although invalid 
under the local law of the state where the de-
cedent was domiciled at the time of his death, 
is valid under the local law of some other state 
having a close relationship to the case such as 
the state where the testator was domiciled at the 
time the will was executed. If in such a situation 
the courts of the state of the last domicil would 
uphold the validity of the will by application of the 
local law of the other state, the forum will do like-
wise. The courts of the last domicil would be par-
ticularly likely to reach such a result in a situation 
where the difference between their own local law 
and that of the other state is relatively slight and 
does not stem from a significant divergence in 
policy. In such a situation, the courts of the last 
domicil might feel it more important to give effect 
to the intentions of the testator by upholding the 
will than to insist upon a rigid application of their 
local law.31

In the case of a testamentary power granted 
by the terms of a trust, the confluence of that 
alternative reference principle regarding formali-
ties and the relation back yields that: 

In the absence of [express requirements for 
specified formalities of execution in the trust in-
strument granting the power], the courts will, in 
their desire to uphold the exercise of the power 
and thus give effect to the intentions of the donor 
and of the donee, hold that powers exercised by 
will or inter vivos are validly exercised by an in-

MICHIGAN PROBATE & ESTATE PLANNINGSpring 2021
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strument which meets the formal requirements 
of the law which governs the validity of the trust 
or of the local law applicable to the disposition by 
the donee of his own property. Thus, if the donee 
is given a power to appoint by will, the appoint-
ment is validly exercised by a will which satisfies 
the requirements of the domicil of the donor or of 
the domicil of the donee.32

So, as to questions of formalities and of the 
capacity of the donee, a putative exercise of a 
testamentary power of appointment granted by 
the terms of a trust is valid if it is valid in those re-
spects under either the law that determines the 
validity of the trust or the law of the donee’s do-
micile.33 But as to questions of substantial valid-
ity,34 if the power in question is a special power, 
the relation back dictates that the appointment 
is valid only if it is valid under the law that deter-
mines the validity of the trust.35 Those are the rel-
evant choice of law rules36 (regarding formal and 
substantial validity, respectively) that are clearly 
set out in the Restatement (Second) of Conflict 
of Laws (RSC).37

II. A Different Restatement, A Different Rule?

We must therefore be surprised to read in the 
Restatement (Third) of Property: Wills and Other 
Donative Transfers (RTP), in a Comment head-
ed “Choice of law,” that “[t]he law of the donee’s 
domicile governs whether the donee has effec-
tively exercised a power of appointment, unless 
the instrument creating the power expresses a 
different intention.”38 That statement (RTP State-
ment) clearly contradicts the choice of law rules 
expressed in the RSC (RSC Rules)39 if the ques-
tion “whether the donee has effectively exercised 
a power” equates to the question addressed by 
the RSC Rules, viz., whether the donee has val-
idly exercised the power—exercised it, that is, 
so as to make a valid appointment: in that case, 
even if the question is only one “of formalities and 
of the capacity of the donee”40 (and not “of sub-
stantial validity”),41 the RTP Statement requires 
the exercise of a testamentary power granted by 
the terms of a trust to satisfy the formal require-

ments for testamentary exercise set by the law 
of the donee’s domicile,42 whereas according to 
the RSC Rules, the exercise is formally valid if 
it satisfies the formal requirements set by either 
the law of the donee’s domicile or the law that 
determines the validity of the trust.43

And, of course, the RTP Statement also con-
tradicts the RSC Rules on a broader “effectively”-
means-“validly” interpretation44 according to 
which the Statement’s supposed concern with 
validity is with “substantial validity” as well as 
formalities and capacity45: in that case, the RTP 
Statement entails that an appointment by exer-
cise of a testamentary special power granted by 
the terms of a trust is valid if the appointment 
is substantially (as well as formally) valid under 
the law of the donee’s domicile,46 whereas, ac-
cording to the RSC Rules, such an appointment 
is valid only if it is substantially valid under the 
law that determines the validity of the trust under 
which the power was granted,47 and in the sort of 
case we have in view, the law of the donee’s do-
micile and the law that determines the validity of 
the trust are different.48

III. A Case in Point

It may be helpful, at this point, to elaborate 
such a case. So, let us fill out our example in-
volving States A and B by supposing that a set-
tlor, S, settles an irrevocable inter vivos trust un-
der the terms of which a beneficiary, D, is grant-
ed a testamentary special power, p, to appoint 
the trust assets “by a specific reference [to the 
power] in a valid will”; the validity of the trust is 
determined by the law of State A; the trust as-
sets are “movables” within the meaning of the 
RSC;49 p is a valid power under the local law50 
of State A;51 D attempts to exercise p by a spe-
cific reference to the power in D’s will; at both 
the time of testation and the time of her death, D 
is domiciled and located in (different) State B;52 

the attempted exercise is within the scope of the 
power;53 the dispositive arrangement effected by 
the exercise would be void ab initio in State B as 
a violation of the common law rule against accu-



5

MICHIGAN PROBATE & ESTATE PLANNINGSpring 2021

mulation of income;54 but State A has abrogated 
that common law rule,55 and D’s dispositive ar-
rangement is also otherwise substantially valid 
under the law of State A; D’s will itself is invalid 
under the law of State B for want of a third disin-
terested witness (and a “dispensing power” stat-
ute);56 State A’s statute of wills requires only two 
witnesses for a nonholographic will, and D’s will 
and capacity at the time of testation also other-
wise meet State A’s formal requirements for the 
exercise of a testamentary special power.

In that case, on the narrower “effectively”-
means-“validly” interpretation of the RTP State-
ment, according to which the Statement’s sup-
posed concern with validity is only with formal 
(as opposed to substantial) validity,57 D’s at-
tempted appointment is invalid because D’s will, 
having been attested by only two disinterested 
witnesses, does not satisfy the formal require-
ments for the exercise of a testamentary power 
under the law of D’s domicile, State B;58 where-
as under the RSC Rules, the appointment is for-
mally valid (on D’s death) because it satisfies the 
formal requirements (for the exercise of a testa-
mentary power) of the law that determines the 
validity of S’s trust, the law of State A.59 On the 
broader “effectively”-means-“validly” interpreta-
tion of the RTP Statement, according to which 
the Statement’s supposed concern with validity 
contemplates substantial as well as formal va-
lidity,60 D’s appointment is substantially invalid 
(as well as formally invalid)61 according to the 
RTP Statement because the appointment vio-
lates the common law rule against accumulation 
of income enforced by the law of D’s domicile, 
State B;62 whereas under the RSC Rules, the at-
tempted appointment is substantially valid (as 
well as formally valid)63 because the state whose 
law determines the validity of S’s trust, State A, 
has abrogated the common law rule against ac-
cumulation of income (and the attempted exer-
cise is also otherwise substantially congenial to 
the law of State A).64

IV. What’s in an Adverb?

Thus, on the “effectively”-means-“validly” in-
terpretation of the RTP Statement, that State-
ment and the RSC Rules yield more or less con-
tradictory substantive results on the facts of our 
elaborated example;65 more or less depending 
on whether the Statement is interpreted broadly 
or narrowly in the senses described above—the 
broader interpretation, according to which the 
Statement’s supposed concern with validity con-
templates substantial as well as formal validity, 
doubles the number of contradictions yielded by 
alternately applying the RTP Statement and the 
RSC Rules to our facts.66 But the “effectively”-
means-“validly” interpretation is resistible; there 
are indications that the question “whether the 
donee has effectively exercised a power” is not 
the question of validity, substantial or formal, ad-
dressed by the RSC Rules.67

One important clue is that the RTP Statement 
is expressed as a rule of construction: “The law 
of the donee’s domicile governs whether the 
donee has effectively exercised a power of ap-
pointment, unless the instrument creating the 
power expresses a different intention.”68 In fact, 
the only authority cited for the RTP Statement is 
a Comment to a section of the RSC69 that sets 
out an exception to the relation back concept for 
the case in which a rule of construction is need-
ed because “a power to appoint by will interests 
in movables is exercised by a general bequest 
not mentioning the power”70 and the donor of the 
power has not indicated whether the power can 
or cannot be exercised without a specific refer-
ence.71 And it turns out that the principle adopt-
ed by the RSC for that narrow circumstance, the 
principle that constitutes the RTP Statement, is 
against the weight of decided cases—it is an in-
stance of the RSC’s trying to make the law a little 
tidier or more rational than it actually is by “re-
stating” it:

In the absence of a provision in the trust instru-
ment or will that the power shall or shall not 
be exercised by a will which does not mention 
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the power, there is a conflict of authority on the 
question whether the power is exercised by a 
general bequest which does not mention the 
power . . . . The difficulty arises only where there 
is no evidence as to [the donee’s] intention and 
it is necessary to resort to a rule of construction. 
Most of the cases hold that the rule of construc-
tion of the state whose local law governs the cre-
ation of the trust, which is ordinarily in the case 
of a testamentary trust the state of the donor’s 
domicile, is applicable. It would, however, be 
more in accordance with the general principles 
applicable to construction to apply the rule of 
construction of the donee’s domicile since it is 
his intention that is determinative. At any rate, it 
is to be borne in mind that a rule of construction 
is applicable only in the absence of evidence re-
butting it.72

What this background makes clear is that the 
RTP Statement is based on a special choice of 
law rule—a reforming choice of governing con-
struction rule (CGC Reform)73—whose applica-
tion, when it is needed, is logically prior to the 
RSC Rules: at its source in the RSC, the CGC 
Reform has to do analytically neither with “ques-
tions of substantial validity”74 nor with “questions 
of formalities and of the capacity of the donee”;75 
it has to do with the question of whether there 
has been an exercise (of the power in question) 
at all. That is why at its source, the CGC Reform 
does not contradict the RSC Rules: questions 
about substantial and formal validity assume an 
attempted exercise,76 and the CGC Reform ap-
plies, if it does, because the donor of a power 
has neither expressly required specific refer-
ence to the power—i.e., has not made reference 
a requisite formality—nor expressly waived such 
a reference,77 and the donee has not indicated 
whether she particularly intended to exercise 
the power.78 The CGC Reform applies when a 
rule of construction is our only way of determin-
ing whether there has or has not been an exer-
cise about whose validity, substantial or formal, 
we can inquire under the guidance of the RSC 
Rules.

V. A Second Case in Point

We can illustrate such a situation by changing 
the facts of our elaborated example above79 so 
that apart from indicating that p is a testamentary 
power that cannot be exercised in favor of D’s 
estate or the creditors of D’s estate,80 the terms 
of S’s trust say nothing about the manner of p’s 
exercise; those terms do not provide a gift over 
(of the trust assets subject to p) in default of ex-
ercise; D’s will does not refer to S, S’s trust, or 
any power of appointment, but it “devise[s] the 
residue of [D’s] property” to someone who would 
be a permissible appointee under p; surrounding 
circumstances do not suggest that D would like-
ly have made that residuary bequest only if she 
thought she was exercising p,81 and there is no 
evidence outside of D’s will indicating that D in-
tended an exercise; the ratio decidendi of a judi-
cial decision binding as precedent in State A in-
terprets State A’s enactment of Uniform Probate 
Code (UPC) section 2-60882 as entailing that in 
the absence of a specific-reference requirement 
in the instrument granting the power, a gener-
al residuary clause in the donee’s will is treated 
as expressing an intention to exercise a special 
power only if the will “manifests an intention to 
include the property subject to the power”;83 a 
binding judicial precedent in State B (where UPC 
section 2-608 has not been enacted) derives 
from the court’s strong “desire to uphold the ex-
ercise of [a] power and thus give effect to the 
intentions of the donor and of the donee,”84 the 
result that a residuary clause in a will is treated 
as expressing an intention to exercise a special 
power granted by the terms of a trust if the trust 
does not provide either a specific-reference re-
quirement or a gift over in default of exercise and 
the residuary disposition does not cause proper-
ty subject to the power to pass to anyone who is 
not a permissible object of the power.

In that case, we cannot tell after D’s death 
whether D did or did not exercise p without the 
benefit of a presumption one way or the other, 
and the respective presumptions provided by the 
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laws of States A and B are liable to yield differ-
ent results: statutory authority in State A entails 
that p was not exercised on these facts because 
p is not “a general power exercisable in favor of 
[D’s] estate”;85 whereas judicial authority in State 
B (which lacks an analogous statute) indicates 
that p was exercised because there are no provi-
sions for takers in default.

  VI. Different Choices of Law on Different  
Questions

So, analytically, we confront a discrete poten-
tial conflict of laws before we meet the conflicts 
that the RSC Rules are intended to resolve—
a conflict between rules of construction for the 
case in which (1) a testamentary power granted 
by the terms of a trust may have been exercised 
by a residuary clause or general bequest not 
mentioning the power, (2) the trust instrument 
granting the power does not indicate whether 
the power can or cannot be exercised without a 
specific reference, and (3) the law that governs 
the construction of the trust instrument is differ-
ent from the law that governs the construction of 
the donee’s will.86 That is the potential conflict of 
laws that the CGC Reform aims to resolve.87

What has that potential conflict to do with the 
question nominally addressed by the RTP State-
ment, the question of “whether the donee has ef-
fectively exercised a power of appointment”?88 It 
is true that by yielding a choice of law in the nar-
row circumstances to which it applies, the CGC 
Reform can tell us how to determine whether 
there has or has not been a would-be exercise 
of the power in question, and, of course, what-
ever constitutes an “effective exercise of a pow-
er” under given law must constitute an exercise 
of a power under that law. But surely the RTP 
Statement would better represent the authority 
expressly adduced for it89 if it said: 

The law of the donee’s domicile governs wheth-
er the donee will be presumed to have exercised 
a testamentary power of appointment over mov-
ables granted by the terms of a trust when the 
power may have been exercised by a residu-

ary clause or general bequest not mentioning 
the power and the trust instrument granting the 
power does not indicate whether the power can 
or cannot be exercised without a specific refer-
ence.90

That statement would be warranted by the 
CGC Reform; that statement would not invite the 
misconception that an exercise of a special pow-
er that is “effective” within the meaning of the 
RTP Statement is, for that reason, “valid” within 
the meaning of the RSC Rules.

VII. Conclusion

As things are, the RTP Statement’s formula-
tion as a rule of construction and the lonely ci-
tation of the CGC Reform as authority91 are our 
only clues that the RTP Statement wants an 
“effectively”-does-not-mean-“validly” interpreta-
tion92 on which the Statement, like the CGC Re-
form itself, is not competitive with the RSC Rules 
but rather precedes them analytically: the RTP 
misleadingly fails to indicate that the CGC Re-
form is inapplicable in a case like our first elabo-
rated example in which the donee of the pow-
er in question has clearly indicated an intent to 
exercise the power,93  and there is no qualifying 
advertence elsewhere in the RTP’s treatment 
of powers of appointment to boarder conflict of 
laws principles like the RSC Rules.94 At face val-
ue, the RTP Statement elevates a narrow, tidy-
ing-up innovation of the RSC that is uncharacter-
istically dismissive of the conflict of laws implica-
tions of the relation back theory to a general prin-
ciple governing “[c]hoice of law [on the question 
of] whether the donee has effectively exercised 
a power of appointment.”95

But if we interpret the RTP Statement in light 
of the only authority cited for it, viz., the CGC 
Reform, the embedded adverb “effectively” adds 
nothing to the Statement’s meaning; the ex-
pression “effectively exercised a power of ap-
pointment”96 just means exercised a power of 
appointment so that, like the CGC Reform, the 
RTP Statement is a choice of law rule for de-
termining whether there has been an exercise 
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of a testamentary power granted by the terms 
of a trust in circumstances in which we need a 
rule of construction to tell us that, and the law 
that governs the construction of the trust instru-
ment is different from the law that governs the 
construction of the donee’s will.97 That resolves a 
conflict of laws, if there is one, about whether, in 
the circumstances, there was an exercise at all. 
Whether an exercise, if there was one, effected 
a valid appointment in those circumstances is a 
different question, one on which there may also 
be a conflict of laws. The latter potential conflict 
is the province of the RSC Rules, under which 
the relation back liberalizes the donee’s oppor-
tunities of achieving “formal validity”98 and, in the 
case of a special power, determines “substantial 
validity” tout court.99

Notes

1. See Restatement (Third) of Prop.: Wills & 
Other Donative Transfers § 17.4 cmt. f (Am. L. Inst. 
2011); see also John A. Borron, Jr. et al., The Law of 
Future Interests § 911 (3d ed. 2004).

2.  Traditionally, the signal characteristic of a “special” 
power of appointment was merely that the class of permis-
sible appointees should be expressly limited by the terms 
of the instrument granting the power. See, e.g., Geraint 
Thomas, Thomas on Powers ¶ 1.17 (2d ed. 2012); Ron-
ald H. Maudsley, The Modern Law of Perpetuities 60 
(1979). In the United States, the acceptation of the term 
“special power” came to include the idea that the power 
is not a general power, “general power” having come to 
mean a power exercisable in favor of the power holder, her 
creditors, her estate, or the creditors of her estate. See, 
e.g., Restatement (Third) of Prop.: Wills & Other 
Donative Transfers § 17.3 cmt. b; see also Unif. Pow-
ers of Appointment Act § 102(6), (10) (Unif. L. Comm’n 
2013) (defining terms “general power of appointment” and 
“nongeneral power of appointment,” respectively).

3.  See, e.g., John C. Gray, The Rule Against Per-
petuities §§ 474.2, at 467, 514–15 (Roland Gray ed., 4th 
ed. 1942); Borron, supra note 1, § 1274. The particular 
implication of the relation back theory that concerns re-
moteness of vesting extends to testamentary general 
powers as well as special powers. See, e.g., Gray, supra, 
§ 514. On the other hand, that implication does not ex-
tend to presently exercisable general powers of appoint-
ment, “the remoteness of an appointment under [which] 
is to be judged from the point of time of its exercise, and 

not from the time of its creation.” Gray, supra, § 524. “[A] 
general power of appointment presently exercisable is, for 
perpetuities purposes, treated as absolute ownership in 
the donee.” Jesse Dukeminier, Perpetuities: The Measur-
ing Lives, 85 Colum. L. Rev. 1648, 1669 (1985); see also 
Gray, supra, § 477.

4. Maudsley, supra note 2, at 62 (emphasis added) 
(quoting W. Barton Leach, Perpetuities in a Nutshell, 51 
Harv. L. Rev. 653 (1938)).

5. See, e.g., Gray, supra note 3, §§ 523.1–523.2; 
Borron, supra note 1, §§ 913, 1274 at 274–75; Thomas, 
supra note 2, ¶¶ 7.169-7.170.

6. “Common law” in the sense of judge-made rules 
and principles, legal and equitable, applicable in common 
law jurisdictions since the statutory unification of law and 
equity in England by the Judicature Acts 1873–75. See, 
e.g., J.E. Penner, The Law of Trusts ¶¶ 1.10–1.15 (8th 
ed. 2012) (discussing unification of the jurisdictions in 
England). In this sense, “common law [is] contrasted with 
statute law” so that “equity is just another form of common 
law.” A.W.B. Simpson, The Common Law and Legal The-
ory, in Oxford Essays in Jurisprudence 77, 77 (A.W.B. 
Simpson ed., 2d series 1973) (emphasis added).

7. See supra note 3. For examples of modern codifi-
cation of the principle, see 20 Pa. Cons. Stat. § 6104(c) 
(2017); Mich. Comp. Laws § 556.124(1) (1967) (amended 
by 2012 Mich. Pub. Acts 485).

8. For conflict of laws purposes, the “governing law” 
applicable to a given express trust comprises the law gov-
erning the trust’s validity, that governing the construction 
(i.e., meaning and effect) of the trust’s terms, and that gov-
erning the trust’s administration. See Restatement (Sec-
ond) of Conflict of Laws ch. 10, topic 1, intro. note 
(Am. L. Inst. 1971). These may be unitary or divergent in a 
particular case and they may change over time. See, e.g., 
Wilmington Tr. v. Wilmington Tr., 24 A.2d 309, 315 (Del. 
1942) (finding settlor of trust created in New York intended 
change of law governing administration to effect a change 
of law governing construction).

9. The “donee” of a power of appointment is the 
person to whom the power is granted—the holder of the 
power. See, e.g., Restatement (Third) of Prop.: Wills 
& Other Donative Transfers § 17.2(b) (Am. L. Inst. 
2011).

10. Trust provisions granting a power of appointment 
must conform to general constraints according to which the 
terms of an express trust having definite or definitely as-
certainable beneficiaries (i.e., an express trust other than 
a charitable trust or a noncharitable “purpose trust”) must 
be practicable, lawful, congenial to public policy, and for 
the benefit of the trust’s beneficiaries. See Unif. Tr. Code 
§§ 105(b)(3), 404 (Unif. L. Comm’n 2010); Restatement 
(Third) of Trusts §§ 27(2), 29–30 (Am. L. Inst. 2003); 
Harold Greville Hanbury & Ronald Harling Mauds-
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ley, Modern Equity 317–26 (Jill E. Martin ed., 13th ed. 
1989). Furthermore, excepting presently exercisable gen-
eral powers, see supra note 2, a power of appointment 
was invalid at common law, see supra note 6, unless it 
could only be exercised within the perpetuities testing pe-
riod. See, e.g., Maudsley, supra note 2, at 60–61; Jesse 
Dukeminier et al., Wills, Trusts, and Estates 922 
(8th ed. 2009). And that principle has its analogy under 
modern “wait-and-see” reforms. See Unif. Statutory 
Rule Against Perpetuities § 1(b)–(c) (Unif. L. Comm’n 
1990). Thus, a power may be invalid if it can be exercised 
at a time beyond the testing period of an applicable rule 
against perpetuities (RAP) or if it is not exercised within 
the wait-and-see period of an applicable perpetuities re-
form statute. See Restatement (Second) of Conflict 
of Laws § 274 cmt. a.

11. “A power of appointment is exercised to the extent 
that: (1) the donee manifests an intent to exercise the 
power in an otherwise effective document . . . .” Restate-
ment (Third) of Prop.: Wills & Other Donative Trans-
fers § 19.1(1).

12. See generally id. §§ 19.1(2)–(3), 19.8–19.15. For 
the notion of so-called “fraud on a power,” see id. § 19.16; 
see also Borron, supra note 1, § 981, at 547; Thomas, 
supra note 2, ¶ 9.04.

13. See Restatement (Second) of Conflict of 
Laws § 274 cmt. b.

14. I.e., property in things other than land. Conflict of 
laws principles concerning powers vary depending on 
whether the property subject to appointment is or is not 
real property. See id. ch. 10, topic 1, intro. note.

15. Id. § 274(a). In the nomenclature of the Restate-
ment (Second) of Conflict of Laws, the limbs of the standard 
(if ineliminably vague) dichotomy in “issue characteriza-
tion” between substantive questions, on the one hand, and 
question about formalities and capacity, on the other, are 
tagged by the terms “substantial validity” and “formal valid-
ity,” respectively. See id. § 274 cmt. b–c. (Other second-
ary sources distinguish formal validity from, for example, 
“essential,” “intrinsic,” or “material” validity. See Adrian 
Briggs, The Conflict of Laws 9–11, 19 (2d ed. 2008). 
As to the role of issue characterization in conflicts analysis 
generally, see, e.g., Restatement (Second) of Conflict 
of Laws § 7; Briggs, supra, at 8–13, 28; Brainerd Cur-
rie, Purchase-Money Mortgages and State Lines: A Study 
in Conflict-of-Laws Method, in Selected Essays on the 
Conflict of Laws 376, 381–82 (1963).) The “substantial 
validity” of a given exercise of a power of appointment will 
depend, for example, on whether future interests granted 
by the exercise are liable to vest beyond the testing pe-
riod of an applicable RAP. See Restatement (Second) 
of Conflict of Laws § 274 cmt. b. The “formal validity” of 
an exercise will depend, for example, on requirements for 
the manner of exercise imposed by the instrument grant-

ing the power and on the donee’s capacity. See id. cmt. c.
16. See Restatement (Second) of Conflict of 

Laws § 274(a); see also id. § 274 cmt. b.
17. See id.
18. See supra note 4 and accompanying text.
19. Restatement (Second) of Conflict of Laws 

§ 274 cmt. b (emphasis added) (citations omitted).
20. This is the conventional term in conflict of laws for 

an aspect of a legal matter that, relative to one jurisdiction 
with which the matter is connected, connects the matter 
with the law of some other jurisdiction. See, e.g., id. § 2 
cmt. a; Briggs, supra note 15, at 1.

21. See, e.g., infra Part III. As to what may constitute 
an “appropriate reference” to a jurisdiction’s law on a par-
ticular issue, e.g. Restatement (Second) of Conflict 
of Laws § 9 concerning choice of the lex fori.

22. This is to use Adrian Briggs’ term for what the Re-
statement (Second) of Conflict of Laws calls “bases for the 
application of the local law of a state.” See Briggs, supra 
note 15, at 20–21; Restatement (Second) of Conflict 
of Laws § 9 cmt. f.

23. As a branch of law, conflict of laws comprises rules 
concerning jurisdiction (over matters involving what are, in 
respect of the lex fori, foreign elements), rules conerning 
recognition of foreign judgements, and choice of law rules. 
See Restatement (Second) of Conflict of Laws § 2 
cmt. a; Briggs, supra note 15, at 1. Choice of law rules 
concern the extent to which the lex fori will yield to foreign 
law in interstate or international cases; they are conven-
tionally “jurisdiction-selecting”:

When a case arises in which a foreign law is offered 
in evidence or in which the applicability of the law of 
the forum is denied, a court faithful to the conven-
tional approach will turn in search of a conflict of laws 
rule to determine the jurisdiction whose law should 
govern the question at issue. The conflicts rule indi-
cates in which jurisdiction the appropriate law may 
be found. Assuming the law offered to be from that 
jurisdiction, the court will then proceed with the case, 
employing that law as a rule of decision.

David F. Cavers, A Critique of the Choice-of-Law Problem, 
in The Choice of Law: Selected Essays, 1933–1983, 3, 
9 (1985); accord Briggs, supra note 15, at 28.

24. See supra notes 17–19 and accompanying text. In 
one sense, the precision with which the relation back de-
termines the choice of law rule for substantial validity in 
this context—selecting the law that determines the validity 
of the relevant trust without regard to the number or weight 
of connecting factors linking the case to other law—is, ac-
cording to the Restatement (Second) of Conflict of Laws, 
fairly characteristic of choice of law rules pertaining to 
property:

[A]ny rule of choice of law, like any other common 
law rule, represents an accommodation of conflict-



MICHIGAN PROBATE & ESTATE PLANNING

10

Spring 2021

ing values. Those chapters in the Restatement of 
this Subject which are concerned with choice of law 
state the rules which the courts have evolved in ac-
commodation of the factors listed in [Restatement 
(Second) of Conflict of Laws § 6]. In certain ar-
eas, as in parts of Property, such rules are sufficiently 
precise to permit them to be applied in the decision of 
a case without explicit reference to the factors which 
underlie them. In other areas, such as in Wrongs and 
Contracts, the difficulties and complexities involved 
have as yet prevented the courts from formulating a 
precise rule, or series of rules, which provide a sat-
isfactory accommodation of the underlying factors 
in all of the situations which may arise. All that can 
presently be done in these areas is to state a general 
principle, such as application of the local law “of the 
state of most significant relationship,” which provides 
some clue to the correct approach but does not fur-
nish precise answers.

Restatement (Second) of Conflict of Laws § 6 cmt. c 
(internal cross references omitted). As we shall see, how-
ever, the uniqueness of the reference (to applicable law) 
deduced from the relation back with respect to substantial 
validity contrasts with that deduced with respect to formali-
ties. See infra notes 26-33 and accompanying text.

25. It may be doubted whether a state that rejected 
every other implication of the relation back theory would 
adhere to the conflict of laws implication described supra 
in the text accompanying notes 17–19. Delaware, for ex-
ample, has legislatively abrogated the implication of the 
theory concerning remoteness of vesting (described su-
pra in the text accompanying notes 1–7). See Del. Code 
Ann. tit. 25, § 501; Gray, supra note 3, § 514 n.1. But a 
legislative intention to reject all of a common law theory’s 
implications cannot be inferred form a rejection of any one 
of them. Legislation apart, a state’s conflict of laws rules 
are as much a part of the common law of that state as are 
the state’s rules concerning remoteness of vesting and re-
sulting trusts (to mention the two non-conflicts implications 
of the relation back theory adduced in the Restatement 
Comment quoted supra in the text accompanying note 
19). See, e.g., Restatement (Second) of Conflict of 
Laws § 5 cmt. c; Briggs, supra note 15, at 32. And the 
practical necessity that judges must understand legisla-
tion that modifies the common law in light of what is being 
modified makes interpretation of such legislation conser-
vative in the sense that “[t]he presumption is for a mini-
mum change to be effected by legislation in a common law 
area.” Rupert Cross, Statutory Interpretation 43–44 
(John Bell & George Engle eds., 3d ed. 2005); see Robert 
C. Herd & Co. v. Krawill Machinery Corp., 359 U.S. 297, 
304–05 (1959); Kent Greenawalt, Statutory and Com-
mon Law Interpretation 119 (2013) (indicating that “[a]
mong other substantive canons . . .statutes that alter the 

common law should be strictly construed”). Furthermore, a 
legislature intending to reform a doctrine that is as deeply 
entrenched in the common law as is the relation back will 
often find that it is more convenient to retain some vestige 
of the doctrine than to extirpate it entirely. See, e.g., Del. 
Code Ann. tit. 25, § 504 (retaining relation back as would-
be statutory anti-Delaware-tax-trap protection); James P. 
Spica, A Trap for the Wary: Delaware’s Anti-Delaware-
Tax-Trap Statute Is Too Clever by Half (of Infinity), 43 Real 
Prop. Tr. & Est. L.J. 673, 676–77 (2009).

26. Restatement (Second) of Conflict of Laws 
§ 274(b); see supra note 15.

27. Restatement (Second) of Conflict of Laws § 274(b).
28. When the power in question is a testamentary pow-

er (like the testamentary special power in our example), 
the hypothetical disposition by the donee of her own prop-
erty that is most analogous to an exercise of the power of 
appointment is a testamentary disposition, and the law ap-
plicable to testamentary dispositions by the donee of her 
own property is the law of the donee’s domicile governing 
the validity of domestic wills. See id. § 274 cmt. c. As we 
shall see, that law may include “alternative references” to 
the laws of other states. See infra notes 30–31 and ac-
companying text.

29. Restatement (Second) of Conflict of Laws 
§ 263 cmt. g.

30. The same idea is sometimes referred to in the lit-
erature as “alternate reference”: “[T]o determine the va-
lidity of a will not conforming to the law of the testator’s 
last domicil, the Model Execution of Wills Act prescribes, 
by way of alternate reference, the law of the place of ex-
ecution or the law of the testator’s residence at the time 
of execution … .” David F. Cavers, The Choice-of-law 
Process 227 (1965) (emphasis added). But apropos of 
a choice of law, the term “alternate reference” evidently 
illustrates the solecism of taking “alternate” (by turns) to 
mean “alternative” (offering a choice). See H.W. Fowler, 
A Dictionary of Modern English Usage 20a (Ernest 
Gowers ed., 2d ed. 1965); Michael Dummett, Grammar 
& Style for Examination Candidates and Others 89 
(1993).

31. Restatement (Second) of Conflict of Laws 
§ 263 cmt. g (emphasis added) (stating alternative ref-
erence principle for “will[s] of movables”); see id. § 239 
cmt. g (stating alternative reference principle for “will[s] of 
land”). The “local law” of a given state is the state’s domes-
tic law, i.e., the state’s law excluding conflict of laws rules. 
See id. § 4; see also id. § 222 cmt. e, ch. 9, topic 2, intro. 
note; Cavers, supra note 30, at 70. Thus, the Restatement 
(Second) of Conflict of Laws regards alternative reference 
rules like those found in Uniform Probate Code (UPC) sec-
tion 2-506, and Uniform Trust Code section 403, as choice 
of law rules within the enacting state’s conflict of laws ap-
paratus. See Restatement (Second) of Conflict of 
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Laws § 6 cmt. a (thus characterizing alternative reference 
rule of Model Execution of Wills Act’s counterpart to UPC 
section 2-506); Cavers, supra note 30, at 227 (same). But 
that characterization is not beyond controversy:

This [i.e., the Model Execution of Wills Act’s counter-
part to UPC section 2-506] is not so much a rule of 
alternative reference to the law of the state of execu-
tion, or of domicile, as it is a recognition that the poli-
cies of all the states are substantially the same and 
may be fulfilled by compliance with any—not just a 
particular one—of the formal requirements.

Brainerd Currie, Notes on Methods and Objectives in 
the Conflict of Laws, in Selected Essays on the Con-
flict of Laws 177, 186 (1963).

32. Restatement (Second) of Conflict of Laws 
§ 274 cmt. c. (The assumption at the end of the quoted 
passage, that the law governing the validity of the trust in 
question is the law of the donor’s domicile is sloppy: that 
may or may not be the case. See, e.g., id. § 270 (regarding 
validity of trust of movables created inter vivos).) 

33. See id. § 274(b); see also id. cmt. c.
34. See supra note 15.
35. See Restatement (Second) of Conflict of 

Laws § 274(a); see also id. cmt. b.
36. See supra note 23.
37. See Restatement (Second) of Conflict of 

Laws § 274(a); see also id. cmt. b.
38. Restatement (Third) of Prop.: Wills & Other 

Donative Transfers § 19.1 cmt. e (Am. L. Inst. 2011) 
(emphasis added).

39. See supra Part I.
40. Restatement (Second) of Conflict of Laws 

§ 274(b).
41. Id. § 274(a).
42. See Restatement (Third) of Prop.: Wills & 

Other Donative Transfers § 19.1 cmt. e; see supra 
note 38 and accompanying text. 

43. See Restatement (Second) of Conflict of 
Laws § 274(b); see also supra notes 26–33 and accom-
panying text.

44. I.e., an interpretation based on the supposition that 
the question “whether the donee has effectively exercised 
a power” (in the RTP Statement’s formulation) equates to 
the question whether the donee has validly exercised the 
power in the sense contemplated by the RSC Rules that is 
broader than the interpretation of that kind mooted supra 
in the text accompanying notes 39–41.

45. Cf. supra text accompanying notes 40–41.
46. See Restatement (Third) of Prop.: Wills & 

Other Donative Transfers § 19.1 cmt. e; see supra 
note 38 and accompanying text.

47. See Restatement (Second) of Conflict of 
Laws § 274(a); see supra notes 17–19 and accompanying 
text.

48. See supra text accompanying notes 8–13.
49. See supra note 14 and accompanying text.
50. See supra note 31 and accompanying text.
51. See supra text accompanying note 10.
52. The assumptions made here about where D is do-

miciled and located at the time of testation will allow us to 
ignore the possibility that State B has an alternative refer-
ence choice of law rule like UPC section 2-506 as part 
of its conflicts of laws apparatus. See supra note 31 and 
accompanying text.

53. See supra note 12 and accompanying text.
54. Although its durational limit is that of the common 

law RAP testing period, the rule against accumulation of 
income is a common law rule independent of the RAP and 
is recognized as such in the United States. See Gertman 
v. Burdick, 123 F.2d 924, 931 (D.C. Cir. 1941); see gener-
ally Borron, supra note 1, § 1466; Robert H. Sitkoff, The 
Lurking Rule Against Accumulations of Income, 100 Nw. 
U. L. Rev. 501, 503–07 (2006). In some common law juris-
dictions, violation of the rule wholly voids a prescribed ac-
cumulation; in others, violation voids accumulations only 
to the extent that they may exceed the perpetuities testing 
period. See Restatement (Second) of Prop.: Donative 
Transfers § 2.2, reporter’s note 1 (Am. L. Inst. 1986); 
Borron, supra note 1, § 1469. Our hypothesis in the text 
entails that State B’s reception of the common law rule 
imported the stricter interpretation.

55. For real-life examples of such abrogation by leg-
islation, see Del. Code Ann. tit. 25, § 506 (West 2003); 
Mich. Comp. Laws § 554.93(1)(d) (1967) (amended by 
2012 Mich. Pub. Acts 485).

56. I.e., a statute like UPC section 2-503, “which allows 
a will to be upheld despite a harmless error in its execu-
tion.” Unif. Probate Code § 2-503, general cmt. (Unif. 
L. Comm’n 2010) (referring to UPC section 2-503 as “dis-
pensing power”).

57. See supra notes 39–41 and accompanying text.
58. See Restatement (Third) of Prop.: Wills & 

Other Donative Transfers § 19.1 cmt. e (Am. L. Inst. 
2011).

59. See Restatement (Second) of Conflict of 
Laws § 274(b); see also supra notes 26–33 and accom-
panying text.

60. See supra notes 44–45 and accompanying text.
61. See supra notes 57–58 and accompanying text.
62. See supra text accompanying notes 38, 54.
63. See supra note 59 and accompanying text.
64. See Restatement (Second) of Conflict of 

Laws § 274(a); see also supra notes 17–19 and accom-
panying text.

65. See supra Part III.
66. See supra text accompanying notes 57–64.
67. Cf. text accompanying notes 39–41.
68. Restatement (Third) of Prop.: Wills & Other 
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Donative Transfers § 19.1 cmt. e (Am. L. Inst. 2011) 
(emphasis added).

69. See id. (citing only Restatement (Second) of 
Conflict of Laws § 275 cmt. c (Am. L. Inst. 1971)).

70. Restatement (Second) of Conflict of Laws 
§ 275 (emphasis added).

71. See id. cmt. b.
72. Id. cmt. c (emphasis added).
73. I.e., the rule of Restatement (Second) of Conflict of 

Laws section 275. See Restatement (Third) of Prop.: 
Wills & Other Donative Transfers § 19.1 cmt. e.

74. Restatement (Second) of Conflict of Laws 
§ 274(a).

75. Id. § 274(b).
76. See Restatement (Third) of Prop.: Wills & 

Other Donative Transfers § 19.1(1).
77. “If the settlor or testator has provided in the trust 

instrument or will that the power shall not be exercised by 
a will which does not mention the power, it cannot be ex-
ercised by the donee by a will not mentioning the power.” 
Restatement (Second) of Conflict of Laws § 275 cmt. 
b. Though such a provision may itself be subject to statu-
tory construction. See, e.g., Unif. Probate Code § 2-704 
(Unif. L. Comm’n 2010) (rebuttably presuming reference 
requirement in instrument granting power is intended 
merely to prevent inadvertent exercise).

78. See supra notes 70–72 and accompanying text.
79. See supra Part III.
80. I.e., that p is a testamentary special power of ap-

pointment. See supra note 2 and accompanying text.
81. Thus, the case does not fall under the principle that 

“where the donee makes dispositions … which are of the 
type one would be likely to make if he were dealing with 
the property covered by the power, it is inferable that the 
donee intended to pass the appointive assets.” Restate-
ment of Prop. § 343 cmt. a (Am. L. Inst. 1940).

82. Which reads:
In the absence of a requirement that a power of ap-
pointment be exercised by a reference, or by an ex-
press or specific reference, to the power, a general 
residuary clause in a will, or a will making general 
disposition of all of the testator’s property, expresses 
an intention to exercise a power of appointment held 
by the testator only if (i) the power is a general power 
exercisable in favor of the powerholder’s estate and 
the creating instrument does not contain an effective 
gift if the power is not exercised or (ii) the testator’s 
will manifests an intention to include the property 
subject to the power.

Unif. Probate Code § 2-608.
83. Id. That is something that the will can do without 

a specific reference to the power if it says, for example, 
“All the residue of my estate, including any property over 
which I have a power of appointment, I devise to … .” Id. 

§ 2-608 cmt.
84. Restatement (Second) of Conflict of Laws 

§ 274 cmt. c (Am. L. Inst. 1971).
85. See supra note 82 and accompanying text.
86. See Restatement (Second) of Conflict of 

Laws § 274 cmt. f.
87. See id.
88. Restatement (Third) of Prop.: Wills & Other 

Donative Transfers § 19.1 cmt. e (Am. L. Inst. 2011).
89. See supra note 69 and accompanying text.
90. See supra notes 70–71 and accompanying text; cf. 

Restatement (Third) of Prop.: Wills & Other Dona-
tive Transfers § 19.1 cmt. e. 

91. See supra notes 68–69 and accompanying text.
92. Cf. supra Parts II–III.
93. See supra notes 69–70 and accompanying text. 

“The difficulty arises only where there is no evidence as 
to [the donee’s] intention and it is necessary to resort to 
a rule of construction.” Restatement (Second) of Con-
flict of Laws § 275 cmt. c (Am. L. Inst. 1971).

94. See Restatement (Third) of Prop.: Wills & 
Other Donative Transfers div. VI.

95. Id. § 19.1 cmt. e.
96. Id.
97. See supra note 86 and accompanying text.
98. See supra notes 26–33 and accompanying text.
99. See supra Part I.
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At a time when some tout the potential ben-
efits of using a “floating” spouse provision when 
drafting Spousal Lifetime Access Trusts (SLATs), 
and others regularly utilize powers of appoint-
ment to provide flexibility (and may, as a result, 
include the spouse of a lineal descendant among 
those qualifying as potential appointees under a 
limited or special power of appointment), per-
haps Ochse v Ochse2 presents a cautionary tale 
of the need to carefully define who will qualify as 
a “spouse” under such provisions.

On its face, the term “spouse” appears to be 
unambiguous. Dictionary.com defines spouse as 
“either member of a married pair in relation to the 
other; one’s husband or wife.”3 In Ochse, both 
the trial court and appellate court found the term 
“spouse” to indeed be unambiguous, but held it 
applied only to a beneficiary’s spouse at the time 
the irrevocable trust was created, despite the 
beneficiary’s subsequent divorce and marriage 
to another.

On May 6, 2008, Amanda Ochse created an 
irrevocable trust. At that time she created the 
trust she was single. However, she had one liv-
ing son, William W. Ochse III (for whom the trust 
was named). William was then married to Cyn-
thia and together they had two living children. 
The trust indicated that it was created for the 
benefit of the grantor’s “son, her son’s descen-
dants, and her son’s spouse.” It appears that the 
trust did not have a separate provision that de-
fined the term “spouse.” It also appears that the 
trust was crafted using a planner’s form docu-
ment, since other than in the “Initial Trust Prop-
erty” section, generic terms such as “the prima-
ry beneficiary” were used instead of “William” or 
“Grantor’s son,” “the spouse of the primary ben-
eficiary” instead of “Cynthia,” and “the then liv-
ing descendants of such primary beneficiary” in-
stead of “Chloe” and “William Ochse IV.”

Pursuant to the terms of the trust, Crummey 

withdrawal rights were granted to William (as the 
“primary beneficiary”), his then living descen-
dants, and “the spouse of such primary benefi-
ciary.” In addition, the trustee was authorized to 
distribute income and (to the extent insufficient) 
principal to the “primary beneficiary,” his descen-
dants and “primary beneficiary’s spouse.” Fur-
ther, William was granted a non-general lifetime 
power of appointment and a testamentary power 
of appointment to a class of persons consisting 
of his descendants (other than himself) and “the 
primary beneficiary’s spouse.”

William was appointed the initial trustee, to be 
succeeded by Cynthia and thereafter by Jack C. 
Hebdon, Jr (“Jack”). As to any trust established 
for William’s descendants, the initial trustee was 
to be Cynthia, and Jack was to succeed her in 
that position. The trustee appointment sections 
appear to be the only place where Cynthia’s 
name is specifically referenced, and she is not 
identified as being William’s spouse.

In 2012, William and Cynthia divorced after 
approximately 30 years of marriage. In 2015 
he married his second spouse, Carol. In 2018, 
William’s children sued him and sought his re-
moval, alleging “breach of fiduciary duties and 
obligations.” The children named their mother, 
Cynthia, as an interested party to the litigation. 
Cynthia then also filed a claim against William 
and sought a declaration from the trial court that 
the terms “primary beneficiary’s spouse” and 
“son’s spouse” applied only to her. Of course, 
Carol (William’s current spouse) intervened and 
sought a declaration that those terms applied 
only to her from and after her marriage to Wil-
liam in 2015. Carol and Cynthia filed compet-
ing motions for partial summary judgment each 
claiming that she alone should be the person de-
termined to be the “spouse,” “son’s spouse” and 
“primary beneficiary’s spouse” under the provi-
sions of the trust.

Ochse v. Ochse: A Spouse Is a Spouse of Course of Course, Unless Perhaps 
One Is a Spouse Following a Divorce of Course, of Course1

By  Sandra D. Glazier
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While the opinion doesn’t indicate procedur-
ally the basis upon which summary disposition 
was claimed, one might reasonably assume that 
each claimed that “… there [was] no genuine is-
sue as to any material fact and the moving party 
[was] entitled to judgment as a matter of law ….”4

The trial court held (and the appellate court 
affirmed) that any and all references to “spouse” 
in the trust were clear and unambiguous within 
the four corners of the instrument and could only 
reference Cynthia (and not Carol), because Cyn-
thia was William’s spouse at the time the trust 
was created. 

Courts are generally imbued with the power to 
interpret and resolve ambiguities; but, here the 
Court held that no ambiguity existed. It also ap-
pears that reformation to correct a mistake un-
der UTC § 415 in order to conform to the set-
tlor’s intent was either not sought or available, 
nor was modification sought under UTC § 416 
in order to achieve the grantor’s tax objectives 
(which might be argued as apropos given that 
the term “spouse” appears in sections relating to 
distributions under powers of appointment and 
what might be argued to be a HEMS standard,5 
each being a section of the trust consistent with 
provisions contained within the Internal Revenue 
Code relative to benefits and interests that might 
be excluded from William’s taxable estate).6

Whether or not Texas has adopted provisions 
similar to the above referenced UTC sections, 
following Ochse, even in a UTC jurisdiction, it 
may be prudent to include a definition of what is 
meant by the term “spouse” (and perhaps other 
terms) when drafting documents, rather than re-
lying upon statutory defaults or a belief that lan-
guage that means one thing to the drafter may 
be later interpreted as different in application.

When it comes to a “floating” spouse provi-
sion for a SLAT, the following language has been 
suggested:

Definition of “My Wife.” For purposes of this 
Agreement, any reference to my Wife shall 
mean Mary Smith or, if she dies before I die, or 
she and I become divorced, or our marriage is 

annulled, the person to whom I am married at 
any given time.7

Another option may be: 
“Spouse.”  References to a person’s spouse, 
husband or wife shall be construed for all pur-
poses of this Trust as referring to such person’s 
lawfully married spouse at the time such term is 
construed.  Such determination shall be made 
in accordance with the laws of the jurisdiction 
in which such person has his or her principal 
residence, and in accordance with the terms of 
this Section.
(a) Notwithstanding the foregoing, a person 
shall no longer be considered to be the spouse 
of a person referred to in this Trust under any 
of the following conditions:

(i) The entry of a legally enforceable court 
order having the effect of dissolving a mari-
tal relationship or setting forth the legal sep-
aration of the parties, regardless of whether 
such decree is in the form of an order of di-
vorce, annulment, separation, dissolution or 
separate maintenance; or
(ii) The determination by the Trustee, pursu-
ant to the assembly of available credible evi-
dence, (A) that the marital relationship has 
broken down to the extent that the parties are 
estranged and living apart from one another, 
and (B) that legal proceedings directed to-
ward the entry of a court order described in 
Subsection (a)(i) above are pending.  Pro-
vided, however, that the Trustee may at any 
time reverse its earlier determination under 
this Subsection (a)(ii), in which event the af-
fected persons shall be considered husband 
and wife.

(b) Grantor intends to establish the same stan-
dards under this instrument for both a spouse 
and a surviving spouse; and the termination 
of a marital relationship (otherwise existing 
under the standards set forth in this Section) 
due to the death of any person shall not have 
the effect of terminating a person’s status as a 
spouse under this instrument.

While neither of the above examples limit 
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drafting opportunities in an attempt to encap-
sulate a particular client’s intent and consider-
ations, what is important is that the use of def-
initional provisions can provide greater clarity 
which might avoid the type (and outcome) of the 
litigation that ensued in Ochse. If the document 
is not clear as to what rights a spouse may have 
upon divorce, rather than relying upon state stat-
utory default provisions which may become op-
erative upon divorce (and may vary from state to 
state), it may also be prudent to contain a waiver 
provision in any settlement instruments incident 
to divorce to clarify the extent to which any ben-
eficial interests of a former spouse will be waived 
as a result of the divorce.
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1. Cite as: LISI Estate Planning Newsletter #2856 
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Community Property Basis Step Up

On August 22, 2020, the Real Property, Pro-
bate and Trust Law Section of the Florida Bar 
voted to send a proposed bill to the Florida leg-
islature entitled “the Florida Community Prop-
erty Trust Act of 2021.” The Act was passed by 
the Florida Senate on April 21, 2021, and, at this 
writing, is pending in the Florida House. It has 
an effective date of July 1, 2021. It would permit 
married couples to create community property in 
Florida by transferring assets to a Florida com-
munity property trust. The purpose of the bill is 
to allow residents “to take advantage of signifi-
cant income tax benefits.”1 The referenced sig-
nificant tax benefits accrue under Internal Reve-
nue Code (“IRC”) 1014 (b)(6). That code section 
gives special treatment to a surviving spouse 
who has a one-half interest in community prop-
erty held “under the community property laws of 
any State or possession of the United States or 
any foreign country.” IRC 1014(b)(6) treats the 
surviving spouse’s share of community property, 
the one that he or she already own, as if it had 
been inherited from their deceased spouse for 
purposes of basis step-up on death. 

A surviving spouse’s basis in entireties prop-
erty is smaller than if the same property is held 
as community property. Suppose a stock portfo-
lio held as entireties property had been bought 
for $500,000 and is worth $1 million on the death 
of the first spouse. The basis for that surviving 
spouse will be $750,000 (one-half the original 
cost plus one-half the fair market value on the 
date of death).2 If the stock portfolio were held 
in a Florida community property trust, the survi-
vor’s basis will be the full step up of $1 million. 

A larger basis on the first death can save in-
come taxes for a widow or widower in three ways: 
(1) lower capital gains on sale; (2) increased de-
preciation on depreciable property; and (3) an in-
crease in the 20 percent qualified business in-

come deduction under IRC 199A(b)(2). Because 
of income tax benefits of community property, 
common law states such as Alaska, Tennessee, 
South Dakota, and Kentucky have enacted op-
tional community property statutes like the one 
proposed by the probate section in Florida.3

Tax Cases and Rulings in Regard to  
Community Property

Community property can have an elective 
income splitting attribute. When each spouse 
has a vested interest in the community income, 
each spouse may report one-half of earned in-
come on separate income tax returns. Poe v 
Seaborne, 282 US 101 (1930). See also Ang-
erhofer v Commissioner, 87 TC 814 (1986). In-
come splitting is not a major factor to be consid-
ered in an optional community property law be-
cause, today, most married couples file joint in-
come tax returns. Also, the U.S. Supreme Court 
has ruled that an optional community property 
statute will not allow spouses to split income on 
future wages because electing community prop-
erty treatment is an impermissible assignment of 
income that should be taxable to the assignor. 
(See Harmon, at endnote 3). No cases or rul-
ings have addressed the issue of basis step-up 
after the death of a spouse when that basis step-
up has been derived from the use of an option-
al community property law. Cases and rulings 
that have addressed community property have 
arisen mostly in regard to the income tax split-
ting aspect of community property. This is under-
standable. Basis step-up happens once during 
the lifetimes of a married couple while a desire to 
split income and report that income on two sepa-
rate tax returns can happen annually. 

Optional community property arrangements 
are permitted under a general rule that spouses 
can enter into agreements as to how they want 
property held as long as such tenancies are 

Florida May Sweeten the Pot for Michigan Snowbirds
By Nicholas Reister, George Gregory, and Neal Nusholtz
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permitted by local law.4 Based on Washington 
courts’ enforcing its optional community prop-
erty law in non-tax context, the IRS reversed a 
long-held position of not recognizing Washing-
ton’s optional community property law for Wash-
ington residents in Rev. Rul. 77-359. It stuck by 
its litigation victory involving income splitting in 
Poe v Seaborne, 282 US 101 (1930) and gen-
erally required that such agreements be in writ-
ing. Based on that Revenue Ruling, if there is 
a transfer of property, such as in the case of a 
transfer to an optional community property trust, 
then future income from that property will be split 
between the spousal beneficiaries of the trust.

The Calculation for Choosing Florida  
Domicile to Save on Taxes Has Changed

Prior to the new Florida statute, Michigan citi-
zens who wintered in Florida might have chosen 
to switch their domicile to Florida because Flor-
ida does not have a state income tax. Florida is 
the number one state for receiving people who 
have moved from other states.5 The current fi-
nancial calculation made by Michigan snowbirds 
for deciding whether to claim Florida as their do-
micile will change after the Florida community 
property statute is enacted because the amount 
of tax savings from changing domicile to Florida 
will have increased—a domicile change after the 
new Florida statute could include a savings in 
both state and federal income taxes.

Domicile and Choice of Law

The particular details of the Florida statute are 
unimportant to Michigan attorneys inasmuch as 
the pertinent documents will be drafted by at-
torneys licensed in Florida and by Florida trust 
companies. What will be important to Michigan 
attorneys is being able to advise their Michi-
gan clients with Florida residences whether they 
should choose Florida as their domicile, so they 
can take advantage of a full step-up in basis for 
marital property that should occur under the new 
Florida statute.

In general, “the domicile of an individual is 

his true, fixed and permanent home and place 
of habitation. It is the place to which, whenever 
he is absent, he has the intention of returning.” 
Martinez v Bynum, 461 US 321, 331, (1983). 
Domicile means “physical presence in a place 
in connection with a certain state of mind con-
cerning one’s intent to remain there.” Holder v 
Martinez Gutierrez, 566 US 583, 592 (2012). Do-
micile does not control whether a state may tax 
a particular individual. If domicile was the predi-
cate for state income taxes, then itinerant tax-
payers could mount a successful defense to the 
payment of state taxes by proving that their resi-
dency was temporary and that they intended to 
move to a location in another state at some point 
in the future. “Enjoyment of the privileges of resi-
dence within the state, and the attendant right to 
invoke the protection of its laws, are inseparable 
from the responsibility for sharing the costs of 
government.” Lawrence v State Tax Comm’n of 
Mississippi, 286 US 276, 279 (1932).6

Domicile generally controls community prop-
erty treatment because domicile is one of the 
seven connecting factors the U.S. Supreme 
Court has identified as part of its analysis when 
determining which laws of which jurisdiction 
shall govern a particular legal action. Lauritzen 
v Larsen, 345 US 571, 586 (1953). Domicile is a 
connecting factor that links a person with a par-
ticular legal system.7 “[T]he law of an individual’s 
domicile generally governs such matters as the 
distribution of his property after death, the pro-
bate of a will and the appointment of an admin-
istrator [which] generally occur in the domicile of 
the deceased.” Martinez v Bynum, supra at 340. 

Like many choice of law issues, public policy 
of the various states can come into play. For ex-
ample, the location of real estate often governs 
which law applies to the real estate for many 
purposes. However, our focus is on federal tax 
treatment, which is dealt with in the next section.
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 Community Property and Choice of Law 
Cases and Rulings for Federal Tax Purposes

Income splitting community property cases 
have addressed the relationship between domi-
cile and community property treatment because 
to achieve income splitting under a community 
property regime, a taxpayer must establish do-
micile in a community property state. Gates v 
Commissioner, 10 TCM 1002 (1951), aff’d 199 
F2d 291 (1952).

Community property income splitting is partic-
ularly attractive to married couples when one of 
the spouses is a nonresident alien. For instance, 
a U.S. citizen married to a Spanish citizen living 
with his or her spouse in a community property 
state (Spain) will only pay U.S. taxes on one-half 
of the U.S. citizen spouse’s income. See West v 
United States, 44 AFTR2d 79-5094, 79-2 USTC 
P 9413 (US Ct of Claims June 1, 1979). See 
also Cavanaugh v Commissioner, 42 BTA 1037 
(1940), aff’d 125 F2d 366 (9th Cir 1942) (citizen 
husband domiciled in California while non-citi-
zen wife resided in England). The tax savings 
from a marriage to a non-resident alien spouse 
has driven much of the litigation involving domi-
cile and community property. 

Efforts to report half of a citizen’s income have 
failed when domicile in a community property re-
gime was not established. See Taira v Commis-
sioner, 51 TC 65 (1969), Niki v United States, 
484 F2d 95 (9th Cir 1973); and Blumenthal v 
Commissioner, 60 F2d 715 (2nd Cir 1932). Also, 
as indicated above, income will not be split if the 
particular community property law did not allow 
for the income to be split. See Lane-Burslem v 
Commissioner, 659 F2d 209, 214–15 (DC Cir 
1981) and Santiago v Commissioner, 61 TC 53 
(1973), aff’d 510 F2d 223 (DC Cir 1975). 

Practical Advice

Domicile can change. As the Tax Court has 
explained, “The domicile which a person once 
has, whether given by law, or acquired through 
the exercise of choice, continues until another 

one is gained.” Desmare v United States, 93 
US 605 (1876). Gates v Commissioner 10 TCM 
1002 (1951). 

The Gates case addresses a situation where 
a taxpayer living in a common law state (Colo-
rado) claimed his domicile was in a communi-
ty property state (Louisiana). In the Gates case, 
the taxpayer’s family owned a rubber company 
in Denver, Colorado. Before entering college, 
the taxpayer’s home was in Denver. In 1942, af-
ter obtaining his college degree in engineering, 
Mr. Gates went to work for the Firestone Rub-
ber Company in Baton Rouge, Louisiana. The 
taxpayer resided in Louisiana and filed tax re-
turns there for 1942-1945. He got married in 
1943. In 1946, the taxpayer’s father sent him a 
letter asking him to join the family business in 
Denver. The taxpayer subsequently moved back 
to Denver. Thereafter, Mr. Gates discovered the 
benefits of community property income splitting 
and amended his 1944 tax return to treat his in-
come as community property so his wife would 
report one-half of his income on her separate 
return (this was before lower joint rates would 
save taxes for married couples in 1955). Mr. 
Gates claimed that Louisiana was his domicile 
and that he intended to return there from Denver. 
The Tax Court disagreed: “Petitioner went to Ba-
ton Rouge, Louisiana, to gain experience in the 
synthetic rubber industry and always had a fixed 
intention of returning to Colorado, to become as-
sociated with The Gates Rubber Company.” The 
Gates court explained:

It is our conclusion from all the evidence that 
while the petitioner intended to reside in Baton 
Rouge until he had gained experience in the 
synthetic rubber industry, even though this might 
be for an indefinite period of time as such, he 
always had a fixed and definite intention to re-
turn to Colorado and become associated with 
the family corporation. “A change of abode with 
present intent to return to the former abode upon 
the contemplated happening of an event in the 
indefinite future, as business dispatched, health 
recovered, employment ended, employer’s re-
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call, is not a change of residence or domicile”. 
United States v. Knight, 291 Fed. 129; affd., 299 
Fed. 571; Pietro Crespi, 44 B. T. A. 670, 676 [ 
Dec. 11,845]. It follows that petitioner did not 
abandon his Colorado domicile, nor did he es-
tablish a domicile in Louisiana.
Changing domicile can be evidenced on pa-

per. Both Michigan (Form 3799–Statement to 
Determine State of Domicile8) and Florida (Dec-
laration of Domicile9) have forms that can be filed 
to declare domicile ahead of any dispute over 
domicile to help establish a bona fide intent to 
treat Florida as a domicile.10 The Michigan form 
includes a list of questions that can be used to 
judge whether the following criteria are met: 

1. You have a specific intent to aban-
don your domicile; 

2. You have a specific intent to ac-
quire a new domicile; and 

3. You are physically living in your 
new domicile. 

The Michigan form is in the nature of an ap-
plication filed with the State of Michigan Depart-
ment of Treasury to overcome the presumption 
of residency (Mich. Admin. Code R. 206.5) and 
is signed under penalties of perjury. The Florida 
form is in the nature of a declaration filed in the 
county of residence and only requires that the 
identity of the signor be verified by a notary. 

At the time this article was written, there was 
uncertainty about the future of the basis step-
up law. During the 2020 presidential campaign, 
candidate Joe Biden had included in his tax plan 
replacing the basis step-up rule with a carryover 
basis rule. A carryover basis rule might not be 
passed because it is associated with the unpop-
ular problem of establishing a decedent’s basis 
in assets acquired years earlier. Biden’s propos-
al would be the third time in history that a repeal 
of the basis step-up rule had been proposed. 
The first two times the proposals were subse-
quently abandoned. 

A carryover basis rule was included in the 
Tax Reform Act of 1976. That change was sus-
pended in the Revenue Act of 1978. The basis 

step-up rule was re-established in the Crude Oil 
Windfall Profits Tax Act of 1980. The carryover 
basis rule happened again for one year under 
the Tax Relief, Unemployment Insurance Reau-
thorization, and Job Creation Act of 2010, where 
there was an optional carryover basis when the 
estate tax was not in effect. Basis step-up on in-
herited property was reestablished in the Ameri-
can Taxpayer Relief Act of 2012.

Why the Florida Statute Would Be Special 
for Michigan Snowbirds

Unlike the optional community property stat-
utes in other states, the proposed Florida stat-
ute has a unique benefit for Michigan snowbirds 
who have homes in Florida. The optional com-
munity trust statutes in Florida, Alaska, Tennes-
see, South Dakota, and Kentucky require only 
that the trustees of optional community property 
trusts be residents in those states. This appears 
to have been done to attract trust business from 
residents of common law states. But, as indicat-
ed by the authorities cited above, if a spouse is 
not domiciled in the jurisdiction of a state that 
has community property, that can jeopardize 
community property status. The Florida statute 
may offer an opportunity to remedy that situation 
by Michigan residents willing to take the neces-
sary steps to claim Florida as their domicile. 

Demonstrable evidence may help estab-
lish domicile. In a Minnesota case, a husband 
moved to Florida to retire and take up competi-
tive trapshooting at the Silver Dollar Trap Club, 
which was one of the largest shooting clubs in 
the United States and offered daily competi-
tive shooting events. His wife stayed behind in 
Minnesota to take care of their disabled daugh-
ter.11 Minnesota has a 26-factor test.12 The Min-
nesota Tax Court determined that the husband 
had “an actual and honest subjective intent to 
make his Odessa, Florida residence his home 
on a permanent basis.”13 The taxpayer demon-
strated an intent to change residence beyond 
keeping warm for a few months a year. As evi-
dence, trap shooting in Florida is a physically ob-
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servable event. Moving to Florida to save federal 
and state income taxes and setting up an op-
tional community property trust could have some 
evidentiary effect. Should Florida domiciliary be 
disputed, bona fide intent will need to be proven 
with something other than the self-serving words 
from the taxpayer’s mouth.

Notes

1. https://www.rpptl.org/uploads/RPPTL%20EC%20
Zoom%20Meeting%20Agenda%20082220-updated%20.
pdf.
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Internal Revenue v Harmon, 323 US 44, 44 (1944).
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erty state would be community property).
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html.
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North Carolina, 325 US 226, 240 (1945).

11. Zauhar v Commissioner, No 9139-R, 2020 WL 
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13.  Id. at *1. 
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The use of ladybird (otherwise known as en-
hanced life estate) deeds has become common 
for a variety of reasons. When utilized, it is impor-
tant to consider whether an assignment of policy 
or additional named insured should be added to 
policies of insurance relating to the property in-
volved.

A ladybird deed typically refers to a form of 
conveyance that permits the grantor(s) to re-
tain title during life and designate a beneficiary 
who will take immediately upon death avoiding 
the need to probate the interest. While life estate 
deeds have been around for ages, a significant 
difference between historical life estate deeds 
and ladybird deed is that the ladybird deed gen-
erally permits the grantor to retain the unfettered 
right to utilize the property during life as well as 
to sell, mortgage, convey, gift or terminate the 
interest of a remainder beneficiary without the 
need to obtain consent or to apportion proceeds 
between the life estate and residue upon sale.

For tax purposes, a ladybird deed represents 
an incomplete gift. As a consequence, no gift or 
transfer taxes will be imposed at the time the 
deed is executed, delivered and recorded.  In 
states that uncap the value of real estate for pur-
poses of assessing property taxes when a con-
veyance occurs, the mere recording of the la-
dybird deed will not be deemed an uncapping 
event because the residuary beneficiary’s in-
terest won’t come to fruition until the grantor’s 
death and then only if the grantor doesn’t oth-
erwise dispose of the property or create a dif-
ferent conveyance before death. An additional 
benefit is that a ladybird deed generally won’t be 
deemed a penalty triggering event for Medicaid 
purposes and may avoid Medicaid recovery in 
those states that limit recovery to “probate” as-
sets.  A properly drafted ladybird deed is essen-

tially akin to a POD or TOD designation for real 
estate and vests no interest in the residuary ben-
eficiary until the grantor’s death.

But how should one insure property subject to 
a ladybird deed? We know that when real prop-
erty is conveyed to a revocable trust or LLC, it 
is important to change the name of the insured 
or to name the trust and/or LLC as an additional 
insured. Strope-Robinson v State Farm Fire & 
Cas Co2 demonstrates the potentially devastat-
ing consequences of failing to name appropriate 
insureds.

In Strope-Robinson, David Clair Strope (“Da-
vid”) executed, delivered and recorded a lady-
bird deed which named his niece, Dawn Strope-
Davidson (“Dawn”), as the person who would 
become the owner of certain real property upon 
his death. Shortly thereafter he died and six days 
after his death, David’s ex-wife intentionally set 
fire to the property. While David had insured the 
property with State Farm, because title imme-
diately vested under the ladybird deed in Dawn 
upon his death, no coverage was afforded under 
the policy which insured David’s interest for the 
loss.

Property insurance (like other forms of insur-
ance) is contractual in nature. While David’s es-
tate filed a claim for the loss, State Farm denied 
the claim because, under Minnesota law (which 
controlled the terms of the insurance policy), 
upon David’s death he no longer had an insur-
able interest in the property by operation of the 
ladybird deed which made Dawn the sole owner 
of the property immediately upon his death.

On appeal the court held that:
The general nature of the relation between an 
insurer and an insured is purely a contractual 
one personal to the insured, even though the 
policy must in form comply with statutory or 

Ladybird, Ladybird, Fly Away Home, Your House Is on Fire, Your Insurance 
is Gone—Strope-Robinson v. State Farm Fire & Casualty: The Importance of 

Adding Appropriate Insureds when Ladybird Deeds Are Utilized1

By Sandra D. Glazier
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standard policy provisions. [I]n the absence of 
assignment or express stipulation of the parties 
. . . [,] policies of insurance do not attach to or 
run with the property insured. . . [and] [i]n case 
of a conveyance or assignment of the property, 
they do not go with it as an incident thereto … .3 
Emphasis added.
The policy at issue defined and limited the in-

sured to David, relatives who were residents of 
his household and any person under the age of 
21 who was in his care or that of a qualifying rel-
ative under the policy. Dawn didn’t qualify under 
the definition of “insured” contained in the ap-
plicable policy.  Therefore, because State Farm 
didn’t stipulate to the transfer of benefits under 
the policy to Dawn and she was not added as a 
named insured before the fire, State Farm was 
found to have properly denied her claim and that 
of David’s estate. Moreover, despite premiums 
having been paid and accepted by State Farm, 
the doctrine of reasonable expectations did not 
apply, because that doctrine only applies to con-
tracts that contain hidden exclusions.4 As a con-
sequence, just like the ladybug, whose house 
was on fire and her children were gone, insur-
ance coverage that existed up to the point of Da-
vid’s death was extinguished immediately upon 
the grantor’s passing.

Strope-Robinson demonstrates the impor-
tance of adding or otherwise naming all takers 
in default, under a ladybird deed, to the home-
owner’s policy in order to avoid a lapse of cover-
age that might otherwise occur upon the passing 
of the retained life estate holder under a ladybird 
deed. 

Notes

1. Reproduced with permission, cite as LISI Estate 
Planning Newsletter #2876 (April 8, 2021) at http://www.
leimbergservices.com, Copyright 2021 Leimberg Informa-
tion Services, Inc. (LISI).further reproduction in any form 
or forwarding to any person prohibited—without express 
permission.

2. Strope-Robinson v State Farm Fire & Cas Co,  No 
20-1147 (8th Cir Feb 5, 2021).

3. Id., internal citations omitted.

4. Id., citing Carlson v Allstate Ins Co, 749 NW2d 41, 
49 (Minn 2008).
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John Silas is 62 years old and married with 
two adult children and one grandson, Charlie. 
His assets include a home valued at $325,000 
and about $180,000 in savings and investments. 
He has a balance of $500,000 in his 401(k) plan 
and a smaller IRA with a balance of $115,000, 
the remnant after a rollover from a retirement 
plan with an earlier employer. He has properly 
named his wife, Susie, as the designated benefi-
ciary (“DB”) on both retirement accounts and his 
two sons as contingent beneficiaries. 

Naming designated and contingent benefi-
ciaries is the standard approach to planning for 
retirement accounts, and doing that will cover 
most of the developments that could unfold in 
John’s life. If he dies, his wife will inherit the ac-
counts, and she will have the option of (1) wait-
ing ten years under the Internal Revenue Code, 
to John’s age 72 year, before beginning to take 
out required minimum distributions (“RMDs”); or 
(2) converting the account under IRS regulations 
and beginning RMDs in her own age 72 year. If 
she predeceases him, or if they die in a common 
accident, their sons will inherit the retirement ac-
counts as “non-spouse designated beneficia-
ries.” 

As we know, Congress changed the rules 
pertaining to distributions to non-spouse desig-
nated beneficiaries a couple of years ago. Be-
fore 2020, if John and his wife were both killed 
in a mountain climbing accident at Yosemite, the 
rules provided that the account could be divided 
and would be distributed to their sons, as desig-
nated beneficiaries, over their life expectancies. 
If one son was 35 years old, the “Single Life Ex-
pectancy” table then in use provided for a distri-
bution over 48.5 years. 

There is now a new accelerated distribution 

requirement, under a provision that is commonly 
called the “SECURE Act.” It is now codified at 26 
USC 401(a)(9)(H) as a collateral amendment to 
IRC 401(a)(9)(B). 

As we all know, the distributions to a DB other 
than the spouse of the owner of an IRA1 must 
now be completed (with some exceptions pro-
vided for “eligible DBs”) within ten years of the 
owner’s death. There are no more RMDs for the 
DB who is not an eligible DB. If he wishes, he 
could wait until year 10 and then take a distribu-
tion of the entire account. However, since this 
would be a significant increase in taxable income 
in one year, of course, he would most likely want 
to spread those distributions over a number of 
years. 

Many of us, no doubt, thought of this as a 
simple calculation—for a $500,000 IRA, taking 
out $50,000 per year for ten years would comply 
with the requirement. But, as Pete Townshend 
told us, things ain’t quite that simple. Over those 
years, the account will continue to earn income, 
so it will be growing and being drawn down at the 
same time, and there will of course be taxes to 
be paid on the distributions.

A prototype post-mortem IRA distribution 
schedule to a trust is shown here. Distributions 
are made by the IRA custodian to the trustee, the 
taxes are paid from those distributions, and the 
net distribution that remains is held as trust prop-
erty outside the IRA. We assume an account 
with a date of death value of $500,000 and a 
conservative “rate of return” of 4%. The “return” 
includes all items that the IRS would regard as 
income outside a retirement account, including 
realized capital gains, plus the growth in value 
of the principal each year. The tax rate used is 
26%, based on a 22% federal and 4% state rate. 

The 678(a) Power and Secure Distributions from IRAs
By M. Sean Fosmire
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Note that this schedule uses a shortened six-
year period of distribution. If a similar schedule 
is calculated over ten years, there is not all that 
much difference, either in tax paid or the net 
amount ultimately paid to and held by the trust-
ee. 

The schedule calls for a 10% distribution 
($50,000) in the first year. It then increases the 
percentage by ten percentage points in each 
succeeding year (20%, 30%, etc.) until the fi-
nal distribution in year six. At the end of the six 
years, a total of $150,000 in taxes has been paid, 
and there is still $427,600 in the trust, 85% of the 
original balance, outside the IRA and free of any 
further income taxes. 

This is a suitable schedule for an adult DB 
who is mature and responsible. That is not al-
ways the case though. The DB may be a spend-
thrift, financially irresponsible, insolvent or bank-
rupt, an alcoholic, addicted, or otherwise unable 
to handle his financial affairs in a suitable man-
ner. The DB may be, in some cases, a young 
child. These are situations where a trust can be 
used, even in the post-SECURE world. 

For several decades before 2020, naming a 
trust as designated beneficiary of an IRA was a 
complicated business. IRS regulations imposed 
a number of procedural steps aimed at ensur-
ing that the custodian was able to do the needed 
calculation of the post-mortem RMDs based on 
the age of a specific trust beneficiary, and there 
were other steps that were needed to ensure 
that the distributions that were made would be 
taxable to the beneficiary and not to the trust. 

Now, that issue is simplified. There are no 
more RMDs for most non-spouse DBs, so many 
of those steps are no longer necessary. Some 
requirements remain, though, to qualify the trust 
as a proper designated beneficiary, at least until 
the IRS modifies its regulations. Use of a trust in 
the post-SECURE environment will now involve: 
•	 Setting a schedule for the distribution of 

principal from the account over a much-
shortened period of time. 

•	 Making proper provision for the use of 
the funds and of trust property outside 
the IRA during the distribution period. 

•	 Ensuring that all IRS requirements (in-
cluding naming identifiable human ben-
eficiaries) are met to allow the trust to 
serve as DB. 

If a trust or subtrust created to handle IRA dis-
tributions is created, the protocol that the trustee 
should follow includes: 

1. Restructure the investments in order to 
reduce or even eliminate the production 
of income within the IRA, for reasons 
discussed below.

2. Direct the custodian as to the distribu-
tion of funds from the IRA on an appro-
priate schedule. 

3. Direct the custodian as to which invest-
ments should be sold in order to free up 
funds for those distributions, or to make 
the distributions in kind. 

4. Receive the distributions and pay the 
taxes on those distributions at the ap-
propriate time. 
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5. Make payments of directed funds to the 
beneficiary of the trust, as described 
below. 

6. Retain and continue to manage the re-
maining funds outside the IRA for the 
benefit of the trust beneficiaries pursu-
ant to the terms of the trust. 

Details on each of these items are provided 
below, but there is one overarching consider-
ation—we want to ensure that the SECURE dis-
tributions from the IRA to the trust over a period 
of six, eight or ten years will be characterized 
as the income of the individual beneficiary of 
the trust, not the income of the trust. It is impor-
tant that the individual beneficiary be regarded 
as the taxpayer and that his tax rate be the rate 
that applies to the tax calculation. If the trustee 
is required to pay taxes on those distributions at 
the rates that apply to estates and trusts, the tax 
burden will be remarkably higher. For instance, if 
the trustee directs that the IRA custodian distrib-
ute $60,000 from an IRA for the year 2024, these 
are the total federal taxes that would be owed: 

Individual  $13,200    in the 22% tax bracket 
Trust  $20,629   (34.4% of the distribution)

(If taxed at trust rates, the taxes on the distribu-
tions over the six years shown in Figure 1 would 
be $204,282, more than $50,000 higher and just 
over 40% of the original balance.) 

There is a way that the settlor of a retirement 
plan trust can accomplish the goal of having the 
IRA distributions paid to the trustee, with the tax 
on those distributions being paid at the rate of the 
individual beneficiary rather than at trust rates, 
and with the remaining funds held and man-
aged under the terms of the trust for many years 
after they are distributed, so that they are pro-
tected for the beneficiary. The strategy is to give 
the individual beneficiary the right, each year, to 
require that the trustee pay to him the income 
earned within the IRA and by other trust assets 
outside the IRA. If the beneficiary has the right to 
demand the income, whether or not he exercises 
that right, he will be taxed on that income as its 
recipient. He will be taxed, at his marginal rate, 

on the distributions from the IRA to the trust. That 
is the result produced by 26 USC 678(a)(1). 

That subsection reads: 
§678. Person other than grantor treated as sub-
stantial owner
(a) General rule.—
A person other than the grantor shall be treated 
as the owner of any portion of a trust with re-
spect to which:
(1) such person has a power exercisable sole-
ly by himself to vest the corpus or the income 
therefrom in himself … . 
For a retirement plan trust, the individual ben-

eficiary of the trust is a person other than the 
grantor. The beneficiary will be treated as the 
owner of the entire trust property and thus taxed 
on the IRA distributions made in any given year, 
if he has the power to require in that year that 
the trustee pay to him the income from the trust. 

A general power of appointment as to any 
property gives the holder of that power the status 
of full owner of that property and the tax respon-
sibilities that come with that status. But section 
678(a) goes further. If the trust gives the benefi-
ciary a general power of appointment as to the 
income from the IRA and the income earned by 
the trust on non-IRA investments, he will be re-
garded for income tax purposes as the owner of 
the entire IRA and thus individually responsible, 
at his own tax rates, to pay the income taxes on 
any distribution from the IRA made to the trust 
in that year, even though he is not the owner of 
the corpus of the IRA under state law trust prin-
ciples. 

To the best of my knowledge, this use of the 
section 678(a) power in the context of an IRA 
payable to a trust as DB has not been recom-
mended or commented upon by any other per-
son, including the nationally known experts in 
the field. The power has occasionally been dis-
cussed in other contexts, and it was the subject 
of at least one private letter ruling issued by the 
IRS. (PLR 2012-16-034). Virtually all of the com-
ments made on this subject have addressed the 
inadvertent application of section 678(a) in a sce-
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nario where making the beneficiary a deemed 
owner of the trust property was an undesirable 
outcome. In this scenario, that deemed owner-
ship is precisely what we want to achieve. 

This affirmative use of the 678(a) power bears 
some resemblance to the use of techniques to 
make an “intentionally defective” gift that allows 
the wealthy grantor of a trust to continue paying 
the taxes on trust income even when the donee 
has the beneficial interest in the principal and all 
income within the trust. In each case, a relatively 
minor power is used to accomplish a recharac-
terization of the entire account for a specified tax 
purpose. Section 678(a) provides a mechanism 
that allows the settlor to ensure that the benefi-
ciary (and not the trust) will be responsible for 
paying the taxes on IRA distributions. 

It will, of course, be necessary to provide that 
the trustee use trust property to pay the taxes 
that will be imposed on the beneficiary, since 
we want the trust to be a benefit rather than a 
horrendous tax burden on him. If the settlor is 
fearful that his intended beneficiary is unable to 
manage money properly, it will nonetheless be 
necessary that the trustee pay over that income 
to the beneficiary if he exercises the power to 
require it. For a $500,000 IRA, giving the ben-
eficiary control of $10,000 to $20,000 of annual 
income will enable the trustee to accomplish an 
annual distribution of $50,000 to $115,000—in-
deed, any amount he deems suitable—with that 
distribution taxable at the beneficiary’s rate. 

Is the payment of those taxes a gift to the ben-
eficiary, thus producing additional income taxable 
to him? I argue that it is not, because the pay-
ment of taxes at the beneficiary’s rate is an es-
sential purpose of the trust. We can again analo-
gize the intentionally defective trust in which the 
IRS does not consider having the grantor pay 
the tax a further gift to the beneficiary. 

What is “income” under section 678(a)? IRA 
owners are not accustomed to distinguishing 
between forms of income within the accounts, 
since none of an account’s earnings are taxable 
when they are received, and everything is char-

acterized as ordinary income when it is distrib-
uted without any differential treatment based on 
its status as capital gains, dividends, or the pro-
ceeds of sale of the principal of an investment. 

The Code does define and provide for forms 
of income in other contexts, and there is no rea-
son that those definitions should not apply here. 
Income can be defined in the trust instrument to 
include interest, dividends, and capital gains that 
are paid out by the investments in the account, 
as well as the same items that are received for 
investments within the trust but outside the IRA. 
The sale of an asset, even if it generates what 
would be a capital gain outside an IRA, should 
not be characterized as income if the proceeds 
are reinvested.2

The IRA distributions themselves, however, 
should not be characterized as income subject 
to the section 678(a) power. The goal, of course, 
is to keep those distributions in the trust after the 
taxes have been paid on those distributions. Al-
though they are taxed as ordinary income by the 
IRS, that is only because everything distributed 
from an IRA is treated as ordinary income for in-
come tax purposes, even items that would other-
wise qualify for capital gains treatment. The dis-
tributions should, I believe, be regarded as anal-
ogous to a partial return of principal to the owner, 
or to his successor. 

Following the track of IRA distributions, the 
678(a) power in a given year should be a de-
mand during the present year based on the in-
come earned in the accounts during the previous 
calendar year. 

*****

Following the listing provided above, I offer 
some comments about a couple of details of the 
provisions. 

Items 1 and 3—The right of the beneficiary to 
direct that the trustee pay him the income paid 
on trust property within and outside the IRA can 
be counterbalanced by the trustee’s authority 
to choose and manage the investments within 
the trust. The trustee can, and should, direct the 
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custodian of the IRA and should himself make 
investment decisions for trust funds outside the 
IRA that will minimize or even eliminate income 
entirely. There are public companies and (rare-
ly) mutual funds that do not pay dividends at all, 
but it is very easy to find mutual funds and oth-
er investments that strongly emphasize growth 
of principal over production of income as invest-
ment goals. 

The trustee has another option available as 
well. Any portfolio will include underperformers, 
investments that have lost money rather than 
made money, and any account owner has the 
option to sell that investment to stop the loss. 
If that is done, giving rise to a long-term capital 
loss, that action can be used as a setoff of in-
come from other investments. For assets held 
in accounts outside an IRA, the losses that are 
recognized on the sale of an asset are used dol-
lar-for-dollar to offset all long-term capital gains 
and can also be used to offset capital gains and 
a limited amount of ordinary income. It would be 
reasonable for a trustee to strategically apply 
those rules in similar fashion to the assets within 
the IRA to reduce the amount of “income” that is 
subject to the beneficiary direction under section 
678(a). 

Item 2—The trustee should consult with the 
beneficiary to determine what his sources of in-
come will be, and thus determine his marginal tax 
rate, to assist with making the decision on how 
much should be distributed from the IRA when 
there is room for discretion. In some cases, the 
decision will not make much difference. There is 
little difference between the 22% and 24% mar-
ginal rates, but there is a very significant differ-
ence between the 24% and the 32% rates, which 
begin at taxable incomes of about $165,000 for 
a single taxpayer and about $335,000 for a mar-
ried person. This is the upper “deflection point” 
in the income tax tables. The lower deflection 
point is roughly $40,000 (single taxpayer) and 
$80,000 (married taxpayers), where the margin-
al rate jumps from 12% to 22%. 

For those trusts that are designed to end when 

the beneficiary reaches age 35 (or another cho-
sen target age), and for that matter at the ear-
lier steps such as age 25 and age 30, interaction 
between the trustee and the beneficiary is to be 
encouraged because it should be the goal of the 
trustee to help to introduce the beneficiary to the 
portfolio and to an understanding of where and 
why investment decisions have been made. One 
role of the trustee, in many cases though not in 
all, is to acclimate the beneficiary to “thinking like 
an investor” with the goal of preparing him or her 
to take over the management of the trust assets 
when he is able to do so, and thereafter to con-
tinue to do so successfully. 

*****

So far we have described the use of the 
678(a) power for an adult trust beneficiary. There 
are special considerations that apply when the 
beneficiary is a minor. The same distribution on 
a schedule within ten years will be needed if the 
minor is not a child of the owner, and the need to 
pay taxes on the distributions will be the same, 
but the income within the IRA cannot be payable 
directly to a minor. 

In many cases, the IRA trust is not funded 
until both of the parents of the beneficiary are 
deceased, but if that is not the case, the tax on 
some of the income will be payable at the rate 
of the minor’s surviving parent under the “kiddie 
tax” rules. One of the other provisions of the SE-
CURE Act was to restore the previous rule that 
that tax is imposed using the parent’s tax rate 
rather than the rate applying to trusts. 

Our client John Silas could create a special 
IRA Trust to serve, if needed, as the DB for his 
grandchild(ren), naming it as the contingent ben-
eficiary of his small IRA behind Susie, with the 
direction to the trustee to use the principal of the 
IRA and of the trust for the grandchildren’s edu-
cation. In order to qualify as a DB, the trust has 
to have identifiable individual beneficiaries, so it 
should identify as beneficiaries the living grand-
children of John and Susie who were born be-
fore the death of the survivor as between them. 
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The best approach to the implementation of 
the section 678(a) strategy for a beneficiary who 
is under the age of 18 is to create an account un-
der the Uniform Transfers to Minors Act or, pref-
erably, a 529 plan, to serve as the recipient of 
the income paid out by the trustee under sec-
tion 678(a).3 The trust instrument can then give 
the section 678(a) power to the custodian of the 
UTMA or owner of the 529 plan, on behalf of the 
beneficiary, with those funds to be managed un-
der the terms of the UTMA/529 until the funds 
have to be paid to or on behalf of the beneficiary.

The trustee could be given the opportunity to 
pay over some of the trust principal to the 529 
plan in addition in consultation with the owner of 
that account. (He would normally not want to do 
the same to an UTMA.) This option would proba-
bly be infrequently used since there are tax con-
sequences to the beneficiary as to those funds in 
a 529 plan that are not actually used for his or for 
a relative’s education. The funds are better left 
in the trust for that reason, and the trustee would 
have the authority to use trust assets to help to 
pay education expenses. 

The trust would step in as DB only after John 
and Susie are both deceased. 

When John reaches age 72, he will have to 
begin taking RMDs from both accounts. He can 
redirect the RMDs from the smaller account to 
the 529 plan. If he is able to do so, he can pay 
the tax on the distributions from other resources. 
If John dies before Susie, Susie can convert the 
account to her own and can name the trust as 
her DB, and if there is an UTMA or 529 plan, she 
can designate a new successor for that account. 
Susie can continue taking the same steps after 
she begins RMDs. 

Once the trust takes over as DB of the IRA, 
the exercise of the 678(a) power by the custo-
dian of the UTMA or the new owner of the 529 
plan would not be for his own benefit, but rather 
an action taken in a representative capacity for 
the benefit of the minor beneficiary. He would not 
be taxed personally on those funds. 

Section 678(c) provides: 

Subsection (a) shall not apply to a power which 
enables such person, in the capacity of trustee 
or cotrustee, merely to apply the income of the 
trust to the support or maintenance of a per-
son whom the holder of the power is obligated 
to support or maintain except to the extent that 
such income is so applied.

Thus, subsection (c) explicitly provides for the 
exercise of the 678(a) power to be exercised by 
someone acting in a representative capacity. 

Two other details:
•	 The IRA trust could be carefully written 

to permit no use of trust property for any 
purpose until the beneficiary reaches 
the age of 18, even though a 529 plan 
can now be used for educational pur-
poses before then, since it is not clearly 
established that payment of educational 
expenses for someone under age 18 
would not be regarded as payments to 
“support or maintain” the minor benefi-
ciary. 

•	 On reaching the age of 18, the benefi-
ciary, not the owner of the 529 plan, 
should have the right to exercise the 
section 678(a) power. 

Overall, the 678(a) power gives the settlor of 
an IRA trust a good way to ensure that the taxes 
that must be paid on the accelerated SECURE 
Act distributions from the IRA will be paid at the 
individual beneficiary’s rate, with the remaining 
funds maintained for many subsequent years for 
his benefit. 

Notes

1. We will simply refer to an “IRA” with knowledge 
that these rules apply to many other retirement vehicles 
as well. 

2. Edwin Morrow makes a good case in support of the 
position that “income” under section 678(a) should consist 
of taxable income rather than income for trust account-
ing purposes. See IRC 678 and the Beneficiary Deemed 
Owner Trust (BDOT), a Strafford presentation, p. 9. But 
if the trust instrument itself reasonably defines income, 
those definitions will control under state trust law.



31

MICHIGAN PROBATE & ESTATE PLANNINGSpring 2021

3. The 529 plan is preferred because its funds do not 
have to be paid over to the beneficiary immediately when 
he reaches age 18 or 21 (the Michigan termination dates), 
and of course they are limited to educational use. 

M. Sean Fosmire is of coun-
sel to Kitch Drutchas Wagner 
Valitutti & Sherbrook, based 
in its Marquette office. He has 
been practicing law in Michi-
gan since 1980, with a prac-
tice that includes estate plan-
ning, probate, real estate, and 
business succession plan-

ning. Other areas of practice and interest include 
civil litigation, municipal liability, and legal tech-
nology issues. He operates the US LawNet col-
lection of directory websites (www.uslawnet.us) 
and 906LawTech (tech.906law.net).
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Clients generally seek our assistance in draft-
ing instruments that not only accurately reflect 
their estate planning desires but, to the extent 
possible, also limit the potential for litigation. 
While anyone can file a cause of action (whether 
meritorious or not), the cost of such litigation can 
result in adverse economic consequences to the 
estate or trust as the costs of defense (including 
reasonable fiduciary and attorney fees devoted 
to the litigation) are generally allowable expens-
es that diminish the value of the estate. Clear 
drafting and use of definitions may reduce the 
potential for litigation over the meaning of terms 
used and clarify grantor intent.

In In re Davidson Magnifying Glass Non-Ex-
empt Trust,2 a trust established by William M. 
Davidson granted each of his children (Ethan 
and Marla) limited or special lifetime powers of 
appointment (“POA”) that permitted them to add 
William’s after-born grandchildren as beneficia-
ries. After William’s death, Ethan and Marla each 
exercised their respective POA to add their re-
spective children born after William’s death as 
beneficiaries of their respective trust. In order to 
encourage the addition of after-born grandchil-
dren as beneficiaries, the trust included a reim-
bursement clause such that if Ethan or Marla ex-
ercised their POA, and as a result transfer taxes 
were imposed, the trustee would be required to 
pay those transfer taxes. The provision provided 
that:

1. Payment of Taxes. Following any transfer of 
Trust Property which results in any Transfer Tax-
es to the beneficiary of any trust created under 
this trust instrument, the Trustee shall reimburse 
such beneficiary or distribute trust property to 
such beneficiary in accordance with the follow-
ing:

a. If so directed by the beneficiary or the Per-
sonal Representative of the beneficiary’s es-
tate, the Trustee shall pay from the remaining 

property held in a trust for the beneficiary, di-
rectly to the appropriate governmental author-
ity, to the beneficiary or to the Personal Rep-
resentative of the beneficiary’s estate, as the 
Trustee deems advisable, without seeking re-
imbursement or recovery from any Person, the 
amount by which the Transfer Taxes payable 
in any jurisdiction by reason of the transfer are 
increased.3

The trust defined “Transfer Taxes” as 
… any gift taxes, including taxes arising pursu-
ant to [26 USC 2501 through 26 USC 2552], and 
any gift transfer or other similar succession tax-
es imposed by any state resulting from a transfer 
subject to federal gift tax[.]
The Court found that the provision directing 

reimbursement of Transfer Taxes quantified the 
amount subject to reimbursement, and it was the 
meaning of the term “payable” that was at the 
crux of the issue that lead to the litigation.

It was ultimately determined that Ethan and 
Marla’s exercise of their respective lifetime POA 
constituted a taxable gift. Their respective unified 
credits were applied against the tax associated 
with the exercise. Each sought reimbursement 
of the full amount of tax attributable to such ex-
ercise from the trust(s). The trustees reimbursed 
the actual tax paid. However, Ethan and Marla 
essentially contended that the term “payable” 
meant they should not only be reimbursed for 
the tax they actually paid, but also the amount of 
his/her unified credit applied against the tax as-
sociated with the exercise, as such application 
represented a loss of their ability to use the cred-
it against future transfers or upon death. As a re-
sult of the conflicting positions, the trustees filed 
a petition for limited supervision seeking instruc-
tion from the probate court in order to determine 
the amount which should be reimbursed. Follow-
ing a hearing, the probate court determined that 
Ethan and Marla were not entitled to reimburse-

In Re Davidson Magnifying Glass Non-Exempt Trust: Tax Reimbursement 
Clauses and the Importance of Clear Drafting and Use of Definitions1

By Sandra D. Glazier
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ment of the unified credit amounts applied—they 
were only entitled to reimbursement of the taxes 
actually paid with regard to such exercise.

Because the trust did not define the word “pay-
able,” the Court reviewed a number of dictionary 
definitions for the term in order to “ascertain the 
word’s plan and ordinary meaning.”  It found that

“Payable” is defined as “that [which] may, can, 
or must be paid,” Merriam-Webster’s Collegiate 
Dictionary (11th ed), and as “a sum of money … 
that is to be paid,” Black’s Law Dictionary (11th 
ed). Similarly, Random House Webster’s Col-
lege Dictionary (1997), defines “payable” as “to 
be paid” or “a bill that is to be paid.” “Paid” is the 
past participle of “pay,” and “pay” is defined as 
“to discharge a debt or obligation” or “to make 
a disposal or transfer of money.” Merriam-Web-
ster’s Collegiate Dictionary (11th ed).
The Court then found that the “credits 

function[ed] to decrease the amount of money 
owed to the IRS” and, therefore, according to the 
terms of the trust “payable.”  The Court further 
held that interpreting the term “payable” in this 
fashion didn’t “frustrate Davidson’s intent” de-
spite also finding that it was Davidson’s intention 

to encourage Marla and Ethan to exercise their 
limited powers to appoint trust property in favor 
of their afterborn children by imposing a duty 
upon the trustees to reimburse Marla and Ethan 
for “the amount by which the Transfer Taxes 
payable … increased.”
The Court reasoned that despite the above, 

there was nothing to indicate that 
Davidson intended to relieve Marla and Ethan of 
all consequences of exercising their limited pow-
ers. Indeed, the relevant provisions do not ad-
dress the use of tax credits, and the trust agree-
ments are silent in regard to the trustees’ obliga-
tion to reimburse Marla and Ethan for the use of 
unified credits.
Perhaps, had the trust defined the word “pay-

able” or otherwise provided that the amount sub-
ject to reimbursement represented only that sum 
of transfer taxes actually required to be paid af-
ter application of a beneficiary’s applicable ex-

emptions and credits, the litigation might have 
been avoided.

While we can’t anticipate each and every term 
that might be interpreted differently than intend-
ed, considered ambiguous or otherwise contest-
ed, a review of cases often provides insight to 
drafting issues that may not formerly have been 
considered and which merits review (and per-
haps revision) of templates, forms and/or instru-
ments. 

Notes

1. Cite as: LISI Estate Planning Newsletter #2859 
(February 4, 2021) at http://www.leimbergservices.
com  Copyright 2021 Leimberg Information Services, Inc. 
(LISI). Republished with consent of LISI. Further repro-
duction in any form or forwarding to any person prohibited 
without express permission.

2. Davidson v Karimipour (In re Davidson Magnifying 
Glass Non-Exempt Tr), Nos 351357, 351368 (Mich Ct App 
Jan 14, 2021).

3. Id., citing Article X. Emphasis added.
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Probate Litigation Report
By David L. J .M. Skimore

A Response to Robert S. Zawideh’s Article 
on the Evidentiary Standard Applicable to 

Undue Influence Claims

By David L. J. M. Skidmore

I am writing in response to Robert S. Za-
wideh’s recent article on the evidentiary stan-
dard applicable to an undue influence claim.1 In 
his scholarly and thought-provoking article, Mr. 
Zawideh takes the position that a litigant alleg-
ing undue influence should be required to prove 
that undue influence occurred by clear and con-
vincing evidence, the highest evidentiary stan-
dard applied in civil litigation. I disagree based 
on public policy grounds.

Financial exploitation of the elderly and vul-
nerable is a real problem in our society. The state 
has an obvious interest in preventing and reme-
dying this problem. The criminal justice system 
handles some cases of elder financial exploita-
tion, but that system does not take up many oth-
er cases where exploitation is alleged. Where 
the criminal justice system does not provide re-
lief, private citizens may seek relief through civil 
litigation before the Probate Courts. Civil litiga-
tion that identifies and remedies elder financial 
exploitation serves not only the prevailing liti-
gants’ self-interests but also the public interest in 
prohibiting such exploitation.

This financial exploitation often takes the form 
of undue influence. The word “undue” is key, be-
cause it is not unlawful to attempt to persuade 
another person to do, or not do, something. In-
fluence only becomes improper when it is “un-
due”—when the influence becomes so over-
whelming that the subject of the influence can-
not resist it and is compelled to take action that 
reflects not the subject’s intentions but the influ-
encer’s intentions.

In order for a civil litigant to prove undue in-
fluence, “it must be shown that the grantor was 

subjected to threats, misrepresentation, undue 
flattery, fraud, or physical or moral coercion suf-
ficient to overpower volition, destroy free agency 
and impel the grantor to act against his inclina-
tion and free will.”2 It is extremely difficult for a lit-
igant to make this showing because undue influ-
ence is always done in secret. “Undue influence 
is not exercised openly. It is a species of fraud, 
and, being a species of fraud, works secretly in 
order to accomplish its improper purpose.”3

Typically, when undue influence occurs, the 
only parties present are the influencer and the 
victim. By the time the circumstances come to 
light, the victim is usually deceased, leaving only 
the influencer available to testify about what 
happened behind closed doors. The influencer 
cannot be expected to admit that he or she com-
mitted undue influence. As a result, it is virtual-
ly impossible for a litigant to prove undue influ-
ence by direct evidence (e.g., eyewitness testi-
mony). Instead, undue influence must typically 
be proven by circumstantial evidence. And it is 
extremely challenging to prove that one person 
overcame another person’s free will with non-di-
rect, circumstantial evidence.

True, a litigant may establish a presumption of 
undue influence by showing (1) the existence of 
a confidential or fiduciary relationship between 
the decedent and the alleged influencer; (2) the 
alleged influencer had the opportunity to influ-
ence the decedent; and (3) the alleged influencer 
received a benefit from something the decedent 
did.4 The presumption (which is in my view an 
attempt to level an uneven playing field that fa-
vors the influencer) provides some benefit to the 
person alleging undue influence; the case will go 
to trial where the petitioner establishes the pre-
sumption and the respondent offers evidence to 
rebut the presumption, creating a disputed issue 
of fact. However, at trial, the contestant will still 
have to prove that the influencer overcame the 
victim’s free will, using only non-direct circum-
stantial evidence. (I have written about the pro-
cedural and evidentiary aspects of the presump-
tion elsewhere.5)
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What evidentiary standard applies to the con-
testant’s undue influence claim? Under Michigan 
caselaw, undue influence must be proven by the 
preponderance of the evidence standard, and 
nothing in the Estates and Protected Individuals 
Code or the Michigan Trust Code changes that 
rule. However, Mr. Zawideh takes the position 
that a claim of undue influence should be subject 
to the heightened clear and convincing evidence 
standard. In other words, in order to prevail, a 
party seeking to prove undue influence would 
have to offer a greater quantum of evidence than 
is required under the status quo (i.e., preponder-
ance of the evidence). Mr. Zawideh believes that 
undue influence should be subject to this height-
ened evidentiary standard because it applies to 
fraud claims and undue influence is often said to 
be a type of fraud.

I disagree with this proposed approach. In my 
opinion, there is a valid public policy reason for 
applying a different evidentiary standard to un-
due influence claims than to fraud claims. With 
a fraud claim, there was some type of interac-
tion between the plaintiff and the defendant; the 
plaintiff should be able to specifically describe 
and prove what the defendant did to defraud 
the plaintiff. In contrast, with an undue influence 
claim, the contestant was not part of the chal-
lenged transaction involving the respondent. In-
stead, the transaction involved only the respon-
dent and the decedent; the contestant was ex-
cluded from the transaction; and the only party 
still living is the respondent who is accused of 
having unduly influenced the decedent behind 
closed doors. Based on the unique nature of un-
due influence, the contestant cannot be held to 
the heightened evidentiary standard required for 
fraud claims.

Undue influence is an actual phenomenon; it 
is something that occurs in the real world. It may 
not have occurred in every case where it is al-
leged, but it definitely occurred in some of those 
cases. One unintended consequence of adopt-
ing Mr. Zawideh’s proposal would make it more 
likely that exploiters, who actually committed un-

due influence, would get away with it. If undue 
influencers banded together and hired a lobby-
ist, they would seek the legislative change pro-
posed in the article under consideration.

Financial exploitation of the elderly and the 
vulnerable will continue to be a challenging pub-
lic policy issue. Under the status quo, an undue 
influence claim is already extremely difficult to 
prove. Making it more difficult to prove undue in-
fluence may not drive undue influence extinct, 
but it would put it on the endangered species 
list. The Legislature should avoid legislation that 
would make it more difficult to identify and rem-
edy such exploitation, or easier to commit and 
get away with such exploitation. In my view, sub-
jecting undue influence claims to the heightened 
clear and convincing evidence standard would 
be bad public policy.

Notes

1. Robert S. Zawideh, Undue Influence: What Rules 
Apply to This Species of Fraud? Michigan Prob & Est Plan 
J, Winter 2020, at 11.

2. Kar v Hogan, 399 Mich 529, 537, 251 NW2d 77, 
78 (1976).

3. In re Scholten’s Estate, 233 Mich 117, 125-126, 
206 NW 559 (1925).

4. Kar, supra, 399 Mich at 537.
5. David L.J.M. Skidmore, Litigating the Presumption 

of Undue Influence Based on Confidential or Fiduciary Re-
lations, 97 Mich B J 11, 34 (Nov 2018).
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The Landscape in Lansing and Recent 
Legislation

By Harold G. Schuitmaker

There are a number of new Public Acts passed 
in late December 2020. Most of the following 
deal with electronic documents and/or electronic 
visits, etc. All except 2020 PA 365 are effective 
retroactive from April 30, 2020 and ending June 
30, 2021.

2020 PA 335, S.B. 1186

Each Department of the State of Michigan 
may send and receive electronic documents—
also applies to UCC unless code states differ-
ently. MCL 450.848a.

2020 PA 336, S.B. 1187

Allows electronic notarized acts with enunci-
ated condition—MCL 55.269, MCL 55.286c, and 
MCL 55.286d. The requirements are similar to 
PA 338 below as adapted to notarial duties.

2020 PA 337, S.B. 1188

Allows electronically signed documents to be 
filed and recorded with Register of Deeds. MCL 
565.845a.

2020 PA 338, S.B. 1189

Amends MCL 700.1202 (as amended by 2020 
PA 246, which expired on December 31, 2020) 
and 700.5801(a) as follows:

Sec. 1202. (1) Notwithstanding anything in 
this act to the contrary, the act of signing or wit-
nessing the execution of a document or instru-
ment under this act, including, but not limited to, 
a will under article II, a disclaimer under section 
2903, a funeral representative designation, a 
parental appointment of a guardian of a minor 
under section 5202, an appointment of a guard-
ian of a legally incapacitated individual under 
section 5301, a durable power of attorney under 
section 5501, or a patient advocate designation 
is satisfied by use of a 2-way real-time audio-

visual technology if all of the following require-
ments are met:

(a) The 2-way real-time audiovisual technol-
ogy must allow direct, contemporaneous in-
teraction by sight and sound between the sig-
natory and the witnesses.
(b) The interaction between the signatory 
and the witnesses must be recorded and pre-
served by the signatory or the signatory’s des-
ignee for a period of at least 3 years.
(c) The signatory must affirmatively represent 
either that the signatory is physically situated 
in this state, or that the signatory is physically 
located outside the geographic boundaries of 
this state and that either of the following ap-
plies:
(i) The document or instrument is intended 
for filing with or relates to a matter before a 
court, governmental entity, public official, or 
other entity subject to the jurisdiction of this 
state.
(ii) The document or instrument involves 
property located in the territorial jurisdiction  
of this state or a transaction substantially 
connected to this state.

(d) The signatory must affirmatively state dur-
ing his or her interaction with the witnesses 
on the 2-way real-time audiovisual technology 
what document they are executing.
(e) Each title page and signature page of 
the document or instrument being witnessed 
must be shown to the witnesses on the 2-way 
real-time audiovisual technology in a man-
ner clearly legible to the witnesses, and every 
page of the document or instrument must be 
numbered to reflect both the page number of 
the document or instrument and the total num-
ber of pages of the document or instrument.
(f) Each act of signing the document or instru-
ment must be captured sufficiently up close on 
the 2-way real-time audiovisual technology for 
the witnesses to observe.
(g) The signatory or the signatory’s designee 
must transmit by facsimile, mail, or electronic 
means a legible copy of the entire signed doc-
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ument or instrument directly to the witnesses 
within 72 hours after it is executed.
(h) Within 72 hours after receipt, the witness-
es must sign the transmitted copy of the docu-
ment or instrument as a witness and return the 
signed copy of the document or instrument to 
the signatory or the signatory’s designee by 
facsimile, mail, or electronic means.
(i) The document or instrument is either of the 
following:
(i) In writing.
(ii) A record that is readable as text at the 
time of signing.
(2) The rights or interests of a person that 
relies in good faith and without actual notice 
that a document or instrument described in 
subsection (1) was executed on or after April 
30, 2020 and before July 1, 2021, but was 
not executed in accordance with subsection 
(1) are not impaired, challenged, or terminat-
ed on that basis alone.
(3) Compliance with this section is pre-
sumed. A person challenging a document or 
instrument described in and executed in ac-
cordance with subsection (1) may overcome 
the presumption by establishing, by clear and 
convincing evidence, that the signatory or a 
witness intentionally failed to comply with the 
requirements under subsection (1).
(4) This section applies to a document or in-
strument described in subsection (1) execut-
ed on or after April 30, 2020 and before July 
1, 2021.
(5) As used in this section:
(a) “Electronic” means relating to technology 
having electrical, digital, magnetic, wireless, 
optical, electromagnetic, or similar capabili-
ties.
(b) “Record” means information that is in-
scribed on a tangible medium or that is 
stored in an electronic or other medium and 
is retrievable in perceivable form.
(c) “Sign” or “signing” means with present in-
tent to authenticate or adopt a record to do 
either of the following:

(i) Executed or adopt a tangible symbol.
(ii) Affix to or logically associate with the re-
cord an electronic symbol or process.

     Sec. 5108a. (1) Beginning April 30, 2020, a 
guardian, guardian ad litem, or visitor may satis-
fy any requirement concerning a visit with an in-
dividual, including, but not limited to, a visit in the 
physical presence of a person under this act by 
instead conferring with the individual via 2-way 
real-time audiovisual technology that allows di-
rect, contemporaneous interaction by sight and 
sound between the individual being visited and 
the guardian, guardian ad litem, or visitor.

(2) This section does not apply after June 30, 
2021.

2020 PA 365, H.B. 5419 (Eff. March 24, 
2021)—Amends MCL 700.5215  

This Public Act deals with minor children 
guardian’s powers and duties. A few words have 
been changed throughout the section to make it 
more user friendly but the primary change is the 
addition of a new section (h) which reads as fol-
lows:

   (h) A guardian may execute a do-not-resus-
citate order on behalf of the ward as provided 
in section 3a of the Michigan do-not-resuscitate 
procedure act, 1996 PA 193, MCL 333.1053a.
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Ethics and Unauthorized Practice of 
Law

By Paul S. Vaidya

Text Messaging with Clients:  
The Ethical Considerations

On December 3, 1992, a 22-year-old Brit-
ish engineer named Neil Papworth managed 
to change the world forever with one small, yet 
groundbreaking act. Using the keyboard of his 
computer, he typed a message to his colleague, 
Richard Jarvis, who was attending a Christmas 
party on the other side of town that evening.1 It 
was a two-word message that simply read “Mer-
ry Christmas.” Papworth sent his two-word elec-
tronic message from his computer directly to 
Jarvis’ portable handheld telephone. When Jar-
vis looked down at his phone moments later, he 
was pleasantly surprised to see the words “Mer-
ry Christmas” displayed on the device. Never be-
fore had an electronic message been success-
fully delivered to a mobile telephone in such a 
manner. With that, Neil Papworth is said to have 
achieved what we generally regard as the world’s 
first “text message.” Now, almost 30 years later, 
the use of mobile phones to send and receive 
text messages (i.e., “texting”) has grown into one 
of the most popular and commonly used forms of 
nonpersonal communication.

There is no question that texting has total-
ly transformed the way human beings commu-
nicate with each other. Today, nearly everyone 
carries a mobile phone capable of sending and 
receiving text messages. Gone are the days 
when only Millennials and the most technologi-
cally savvy people used their devices for send-
ing texts. This is because smartphones and oth-
er devices with texting capacity (tablet comput-
ers/iPads, Apple Watches, etc.) are rapidly ris-
ing in popularity among all generations of Ameri-
cans. A Pew Research Center survey conducted 
in 2019 found that 68% of people in the Baby 
Boomer generation own smartphones, and at 
least 52% of Baby Boomers own tablet comput-

ers.2 The phenomenon of text messaging is only 
likely to intensify as these devices become more 
popular and cell phone technology continues to 
advance. 

 There is also no question that texting is hav-
ing a significant impact on the practice of law, 
particularly with respect to how attorneys com-
municate with their clients. Because many at-
torneys use their cell phones to make business 
related calls, it is no longer uncommon for cli-
ents to know their attorney’s cell phone num-
ber. Whether it is the attorney’s personal cellu-
lar phone or a separate business cell phone, a 
client who knows the attorney’s cell number is 
likely to send a text message to the attorney at 
some point during the representation. Addition-
ally, more and more attorneys are texting with 
clients due to new technology available that en-
ables attorneys to send texts from their comput-
ers without having to disclose their personal cell 
phone numbers. Whether it is advisable for an 
attorney to communicate with a client via text 
message largely depends on whether it can be 
done in a manner that does not violate any of the 
attorney’s obligations under the Michigan Rules 
of Professional Conduct. 

Protecting Attorney-Client Confidentiality

Pursuant to the Michigan Rules of Profession-
al Conduct (MRPC), a lawyer shall not knowingly 
(1) reveal a confidence or secret of a client; (2) 
use a confidence or secret of a client to the dis-
advantage of the client; or (3) use a confidence 
or secret of a client for the advantage of the law-
yer or of a third person, unless the client con-
sents after full disclosure.3 “Confidence” refers to 
information protected by the client-lawyer privi-
lege under applicable law, and “secret” refers to 
other information gained in the professional re-
lationship that the client has requested be held 
inviolate or the disclosure of which would be em-
barrassing or would be likely to be detrimental 
to the client.4 The duty to protect attorney-client 
confidentiality has always been considered one 
of the most sacred responsibilities of an attor-
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ney. The Comment to MRPC 1.6 reiterates that 
“a fundamental principle in the client-lawyer rela-
tionship is that the lawyer maintain confidential-
ity of information relating to the representation.”5 
The commentary to MRPC 1.6 further provides:

When transmitting a communication that con-
tains confidential and/or privileged information 
relating to the representation of a client, the law-
yer should take reasonable measures and act 
competently so that the confidential and/or privi-
leged client information will not be revealed to 
unintended third parties.6
There are numerous ways in which an attor-

ney’s text message to a client can inadvertently 
result in a violation of attorney-client confidenti-
ality. While there is no form of written communi-
cation that is completely safe from the threat of 
being seen by an unintended third party, texting 
to a mobile device is perhaps the communica-
tion method most vulnerable to privacy breach-
es. Whenever you send a text message to a per-
son’s cell phone number, there is no way of ever 
truly knowing whether the person reading your 
text is the same person you intended to receive 
it. For example, consider a scenario where you 
send a text to a client’s mobile phone number at 
a time when the client is not in possession of the 
phone. Perhaps the client has left the phone in a 
location where your text can easily be read by a 
family member, co-worker, or maybe even a total 
stranger. This is especially likely if your client’s 
phone is set to a default setting that allows the 
entire content of their incoming texts to appear 
on the phone’s home screen so that anyone can 
read the text just by looking at the phone without 
having to unlock the screen or type in a pass-
code. Even when the client’s mobile phone is 
password protected, your client may not be the 
only person who knows the password. Plus, 
even if the client is in possession of the phone 
when your text is sent, you never know wheth-
er your message is simultaneously appearing 
on your client’s other devices such as their lap-
top, iPad, or maybe even their television—any of 
which could be in use by a third party at the time 

your message is received.
Sending a client’s confidential information in 

the form of a text message can prove very prob-
lematic considering all the potential ways that a 
text message can fall into the wrong hands. Con-
fidentiality is violated as soon as the text is read 
by an unintended third person. To reduce the 
level of harm that could be caused to the client 
in the event of an unintended third party’s view-
ing, the attorney should avoid typing anything in 
a text message that might be embarrassing or 
harmful to the client’s case if seen by someone 
other than the client. Before texting the client, the 
attorney should carefully review the message 
and consider what might happen if it were to be 
read by the wrong person. If there is any chance 
that the client could be embarrassed or harmed 
in any way by something in the text message, 
the attorney should forego sending the message 
via text and should instead send the communi-
cation in a more secure format. Ideally, any text 
message sent to a client should be kept brief and 
should contain as little detail as possible about 
the client’s case. 

Maintaining Competence

Notwithstanding an attorney’s best efforts to 
avoid sending a client’s confidences in a text 
message, quite often a client’s confidential in-
formation still finds its way on to the attorney’s 
phone nevertheless. This is because it is more of-
ten the client (and not the attorney) who decides 
to send text messages containing sensitive and 
privileged details about the client’s case. When 
that happens, the message app on the attorney’s 
phone (as well as on any other electronic device 
owned by the attorney that receives the client’s 
text) suddenly becomes a storage place for the 
client’s highly sensitive attorney-client communi-
cations. Even without these incoming text mes-
sages, the attorney’s cell phone may already be 
storing other types of confidential communica-
tions that can be accessed on the device such 
as emails and voicemails from clients. For this 
reason, attorneys must demonstrate the utmost 
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care and competence in the use and handling of 
their mobile phones. Not only must the attorney 
always use caution in physically protecting the 
phone itself, but the attorney must also exercise 
great care to protect all the electronic informa-
tion stored within it. Too often we forget that the 
cellular phones we carry today (especially smart-
phones) are more than just mere machines for 
making phone calls. In many respects, they are 
minicomputers that function similar to the con-
ventional laptop and desktop computers that we 
use in our daily professional lives. As such, they 
should be treated with the same level of protec-
tion that would be expected for any other com-
puter used to conduct business. 

The Michigan Rules of Professional Conduct 
require an attorney to provide competent repre-
sentation when representing a client.7 This duty 
of competence includes a special duty to appro-
priately use and understand the electronic de-
vices and technology that the attorney relies on 
to communicate with clients. The last paragraph 
of the Comment to MRPC 1.1 provides:

To maintain the requisite knowledge and skill, a 
lawyer should engage in continuing study and 
education, including the knowledge and skills re-
garding existing and developing technology that 
are reasonably necessary to provide competent 
representation for the client in a particular mat-
ter. If a system of peer review has been estab-
lished, the lawyer should consider making use 
of it in appropriate circumstances.8 (emphasis 
added)
In Michigan Ethics Opinion RI-381 (February 

21, 2020), the Michigan Ethics Committee con-
cluded that lawyers have ethical obligations to 
understand technology, including cybersecurity, 
and to take reasonable steps to implement cy-
bersecurity measures to safeguard clients’ elec-
tronically stored information.9 Ethics opinions in 
other states have reached similar conclusions as 
well. For example, a Florida Bar Ethics Opinion 
held that a lawyer who uses a device capable 
of storing a client’s information (such as a com-
puter, cellular phone, or any other electronic or 

digital device) must “keep abreast of changes 
in technology to the extent that the lawyer can 
identify potential threats to maintaining confiden-
tiality.”10 

The need to keep abreast of changes in tech-
nology does not mean that lawyers must be tech-
nology experts or be expected to comprehend all 
the inner workings of every single piece of elec-
tronic equipment used for their business. That 
said, attorneys should at the very least under-
stand the most basic security measures need-
ed to help protect against the inadvertent disclo-
sure of a client’s confidences when engaging in 
digital communications.11 The American Bar As-
sociation’s Standing Committee on Ethics and 
Professional Responsibility has cited to certain 
“routinely accessible and reasonably affordable 
or free” electronic security measures for safe-
guarding client communications, including ad-
hering to very basic standards such as, always 
using a secure internet network, using unique 
passwords that are changed periodically, install-
ing necessary updates and upgrades regularly, 
and implementing firewalls and anti-malware/an-
tivirus software on any and all devices in which 
confidential client information is transmitted.12 

Perhaps the most blatant way for an attorney 
to demonstrate a lack of competence when us-
ing a phone is by accidentally sending the client 
a text that was intended for someone else, or, 
alternatively, accidentally sending a third party a 
text that was intended to be sent to a client. In 
addition to the potential breach of confidential-
ity that this may cause, an attorney’s sloppiness 
with text messages can undermine the client’s 
overall confidence in the attorney’s competence 
and may irreparably damage the overall relation-
ship. Before sending any text, the attorney should 
take an extra second to double check and make 
sure that the text is being directed to the correct 
phone number. While this might seem like an in-
credibly obvious point to have to make, one must 
never forget how simple it would be to text the 
wrong person when you are not being careful. 
Mistakes while texting can happen by the slip of 
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a finger, especially when you are texting in a hur-
ry or are engaged in multiple text conversations 
at one time. People today text with such ease 
and speed that they tend to put a lot less thought 
into it and are often far less cautious than they 
would be if they were communicating in a more 
traditional way. While careless errors may be rel-
atively harmless when texting with personal ac-
quaintances in one’s private life, such errors are 
not acceptable in professional communications. 
Texting with a client is a lot like driving a car—
you must remain alert and focused to prevent a 
disaster from happening. 

Setting Guidelines and Boundaries
An attorney should not initiate a text message 

exchange with a client without obtaining the cli-
ent’s consent beforehand. Despite how preva-
lent texting has become in our society, there is 
still a considerable number of people who do not 
feel comfortable texting with people who are not 
their personal friends or family members. There 
are many others who simply do not like to text at 
all. Some clients may be old fashioned and feel 
that a text message from their attorney is unpro-
fessional and invasive. Therefore, if you suspect 
that you will want to send your client a text at 
some point, it is best to seek their permission in 
advance—preferably at the onset of the repre-
sentation. 

 While there are those clients who disfa-
vor texting, there are many others who see no 
problem with it at all. There are even some cli-
ents who like to text their attorney more than 
they like to call or email. It is no mystery why 
some clients choose text messaging over other 
forms of communication. Clients often assume 
that a text message is more likely to produce a 
quicker response from the attorney. However, at-
torneys should not be afraid to establish guide-
lines and boundaries regarding the frequency 
and the content of the texts they receive from 
clients. MRPC 1.4 requires that a lawyer “keep 
the client reasonably informed about the status 
of a matter and comply promptly with reasonable 
requests for information.”13 Keeping the client 

“reasonably” informed and “promptly” complying 
with “reasonable” requests for information does 
not necessarily require that attorneys respond 
any faster to a text message than they normally 
would to an email or a voicemail. It is also well 
within the attorney’s right to impose certain day 
and time restrictions on replying to text messag-
es so that the client does not get into the habit 
of expecting a response late in the evening or 
during the weekends unless there is an emer-
gency. An attorney may also want to discourage 
the client from sending text messages that are 
extremely lengthy and too revealing of sensitive, 
privileged information. And, when the client does 
send the attorney an overly detailed text, the at-
torney should not fall into the trap of engaging in 
a protracted back-and-forth text exchange with 
the client. Often the attorney’s most appropriate 
response to the client’s text is simply: “please 
call me so that we can discuss this further.” The 
client should understand that longer, substantive 
exchanges are better suited for more formal and 
secure methods of communication. 

Conclusion
Let’s face it—text messaging is here to stay 

whether we like it or not. Attorneys can either 
avoid texting altogether and pretend it does not 
exist, or they can embrace this technology and 
find ways to use it to their professional advan-
tage. If the latter option is chosen, it is imperative 
that texting with clients be done in a manner that 
is consistent with the ethical duties mandated by 
the Michigan Rules of Professional Conduct. Of 
utmost importance is the attorney’s obligation to 
uphold attorney-client confidentiality. Reason-
able measures must be taken to mitigate the risk 
of exposing a client’s confidential information to 
an unintended third party. Furthermore, attor-
neys must demonstrate competence when using 
their phones and other communication devices. 
Although texting has provided a fast and conve-
nient way for attorneys to send and receive mes-
sages, it can also potentially be a faster and eas-
ier way to commit an ethical violation if the attor-
ney is not cautious and does not take the proper 
precautions. 
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Marguerite Munson Lentz
Christopher A. Ballard

Nonbanking Entity Trust 
Powers Ad Hoc Committee

James P. Spica, Co-Chair
Robert P. Tiplady, Co-Chair

James F. Anderton
Warren H. Krueger, III
Richard C. Mills
Joe Viviano

Planning Committee
David P. Lucas, Chair

David L.J.M. Skidmore
Mark E. Kellogg
James P. Spica
Katie Lynwood

Premarital Agreements Ad Hoc 
Committee

Christine M. Savage, Chair
Kathleen M. Goetsch
Patricia M. Ouellette

Probate Institute
Mark E. Kellogg, Chair

Real Estate Committee
Mark E. Kellogg, Chair

Jeffrey S. Ammon
William J. Ard
David S. Fry
J. David Kerr
Michael G. Lichterman
Richard C. Mills
James T. Ramer
Kenneth F. Silver
James B. Steward

State Bar & Section Journal
Richard C. Mills, Chair
Nancy L. Little, Managing Editor
Melisa M.W. Mysliwiec, Associate   
 Editor
    Diane Kuhn Huff
    Molly Petitjean

Tax Committee
James F. Anderton, Chair

Mark J. DeLuca
Stephen Dunn
Robert B. Labe
Richard C. Mills

Neal Nusholtz
Christine M. Savage

Undue Influence Ad Hoc 
Committee

Kenneth F. Silver, Chair
Sandra Glazier
Hon. Michael L. Jaconette
Warren H. Krueger, III
John Mabley
Andrew W. Mayoras
Hon. David Murkowski
Kurt A. Olson
David L.J.M. Skidmore

Uniform Fiduciary Income & 
Principal Act Ad Hoc Committee

James P. Spica, Chair
Anthony Belloli
Marguerite Munson Lentz
Raj A. Malviya
Richard C. Mills
Robert P. Tiplady
Joe Viviano

Uniform Power of Attorney Act 
Ad Hoc Committee

Christine M. Savage, Chair
Kathleen A. Cieslik
Stephen Dunn
David P. Lucas
Alex Mallory
Michael D. Shelton
James P. Spica
David Sprague

Uniform Real Property 
Transfer on Death Act Ad Hoc 
Committee

Angela Hentkowski, Chair
Nazneen Hasan
Mark E. Kellogg
Melisa M. W. Mysliwiec
Kurt A. Olson
Nathan Piwowarski
David Sprague



ICLE Products of Interest to Probate Practitioners

Books

 Michigan Estate Planning Handbook, Third Edition       
Edited by Kathleen Hogan Aquilar and Mark K. Harder 

 Covers all stages of planning, including drafting wills and trusts, tax considerations, health care decisions, and 
trust administration. This is the backbone of any Michigan estate planner’s library.   

        
        
 *Prices:      0-4 Attorneys 5-29 Attorneys 30+ Attorneys
 Print Book $199.00 Online Book $189.00  $299.00 $549.00    

           Product #: 2016556555 

 Estates and Protected Individuals Code with Reporters’ Commentary 
Commentary by Mark K. Harder and John H. Martin  

 Gain insight into the meaning of each code section, understand the drafters’ intent, identify the important Michi-
gan cases affecting each section of the code, and grasp the distinction between current and prior law. Contains 
comprehensive and authoritative commentary.  
     

            
 *Price:      
 Print Book $169.00        Product #: 2016556518 

  
ICLE Seminars 

 Common Issues in Estate Administration 
Presented by Lindsay M. Cummings, A. Michelle Lane, and Max H. Matthies

  
 Cosponsored by the Probate and Estate Planning Section of the State Bar of Michigan. Estate administration 

is an involved legal process, and dealing with the family or unusual issues can make this more challenging. Es-
tate planning experts discuss best practices for getting the information needed to administer an estate.

 On-Demand Seminar  Now Available!
 General fee: $95        Seminar #: 2021CT6525

 
 Section Members: $85  ICLE Partners: Free                 New Lawyers: $45
 
 Drafting an Estate Plan for an Estate Under $5 Million (September 2021)  

Presented by Douglas A. Mielock
  
 Cosponsored by the Probate and Estate Planning Section of the State Bar of Michigan. Understand the best 

solutions to typical issues fround in drafting an estate under $5 million. Participation is limited to 27 to deliver 
focused faculty attention and the opportunity to hear from your colleagues.

 Online Seminar  Livestream: September 14, 2021 
General fee: $395  Seminar #: 2021CL6594
 

 ICLE Partners: $365                 New Lawyers: $365       



ON-DEMAND EVENT

W
ITH 10 LIVESTREAM

S
COSPONSOR 
Probate & Estate Planning Section of the State Bar of Michigan

SPECIAL ADD-ON SEMINAR
Get pandemic practice guidance from Douglas A. Mielock  
and Terrence G. Quinn.

REGISTER TODAY
www.icle.org/probate | 877-229-4350

61ST ANNUAL

Probate & Estate  
Planning Institute

LIVESTREAMS STARTING 05/20/21 & ON-DEMAND EVENT AVAILABLE 06/30/21

1RA





SCHEDULE OF MEETINGS OF  
THE PROBATE AND ESTATE PLANNING SECTION

Date    Place

June 25, 2021    University Club, Lansing
September 17, 2021*     University Club, Lansing

*Annual Meeting

Each meeting starts with the Committee on Special Projects at 9:00 
a.m., followed by the meeting of the Council of the Probate & Es-
tate Planning Section, except for the Annual Meeting of the Section, 
which is held in September, the Committee on Special Projects will 
start at 9:00 a.m., followed by the Annual Meeting of the Section at ap-
proximately 10:00 a.m., which will then be followed by the September 
Council meeting.

Due to COVID-19 restrictions, some meetings may be held by 
Zoom. Members will be sent a notification in advance of any  
remote meetings.




