
Chair report to Council re MARDIGIAN Estate case. 

September 6, 2017 

Council members:  

The Michigan Supreme Court has granted leave to appeal for this case and has requested that we

(and others) file an amicus brief.  A copy of the Court of Appeals decision is attached.  As you

can see from the attached order granting leave, the Michigan Supreme Court has identified

three issues from Mardigian that it asks the parties to address.  Those are as follows:  

(l) whether the rebuttable presumption of undue influence set forth in In re Powers
Estate, 375 Mich 150 (1965), when used as a means to determine the testator's
intent, is a workable rule that sufficiently protects the testator when the testator's
lawyer violates MRPC 1.8(c); 

(2) whether this Court's adoption of MRPC 1.8(c) warrants overruling In re
Powers Estate; and 

(3) if In re Powers Estate is overruled, whether a violation of MRPC 1.8(c) should bear
on the validity of the gift provided to the testator's lawyer under the testarnentary
instrument; and if so, how? 

Since the attached order invites the Section to file an amicus brief, I do not believe that a motion

would be needed for authority to file the amicus brief, but a motion might be needed to clarify

the timing of when we would need to file such a brief. In any case, Council will need to decide

upon and adopt a policy position statement to guide the preparation of such a brief. 

So, there are actually two matters for discussion: 

1. Whether the Section should proceed with filing an amicus brief.

2. If, so what policy position statement to adopt to guide the preparation of such a brief.   

I previously asked both our Amicus Curiae Committee and also our Ethics & Unauthorized

Practice of Law Committee to review the questions submitted by the Supreme Court.  The basics

of the position recommended by the Amicus Curiae Committee are set forth in the attached email

from Pat. Ouellette.  The basics of the position recommended by the  Ethics & Unauthorized

Practice of Law Committee are shown in the attached email from Katie Lynwood.  As you can

see, the two committees are not in agreement.  

Also attached are the following additional documents:  

MRPC Rule 1.0 Scope and Applicability

MRPC RULE 1.8 Conflict of Interest: Prohibited Transactions

 In re Powers' Estate, 375 Mich. 150 (1965)

Auto-Owners Ins. Co. v. All Star Lawn Specialists Plus, Inc., 497 Mich. 13 (2014)

M.C.L.A. 700.7410

M.C.L.A. 700.2705



As I believe I stated during prior Council discussions regarding this case, I would not want the

Court to rule that the Rules of Professional Conduct are the equivalent of substantive law, and/or

that a violation of the rules causes any sort of forfeiture of anything. At present those Rules

provide:  

. . . . The rules do not, however, give rise to a cause of action for enforcement of a
rule or for damages caused by failure to comply with an obligation or prohibition
imposed by a rule. . . . 

[MRPC 1.0(b)]

The procedures for ruling upon alleged violations of the rules of professional conduct are

separate from and quite different than contested court proceedings, and should remain that way.

Whether or not such professional conduct rules have been violated should not be the subject of

litigation between the attorney and allegedly aggrieved clients or non-clients. Also, forfeiture of

anything is an extreme remedy and any “forfeiture rules” should be clearly delineated –

preferably by statute, although the rules of professional conduct could perhaps address the issue

as well in certain circumstances. But the point here is that any “forfeiture rules” should be very

clearly articulated as to when and under what circumstances (including the proofs required)

before they apply. However, these are my thoughts on the subject; we do not yet have a policy

statement by Council.  We will need to discuss this thoroughly and try to arrive at a policy

statement regarding the questions raised by the Supreme Court.  

As you will recall, we previously formed a committee to review the Mardigian issue and work on

proposed legislation to address the concerns raised by that case.  That committee has been

working on this, but we do not yet have legislative proposal to review at Council.   

Jim Steward

(retiring) Chair
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Before:  WILDER, P.J., and SERVITTO and STEPHENS, JJ. 
 
WILDER, P.J. 

 In this action originating in the Charlevoix Probate Court, appellees contested the 
August 13, 2010 trust and the June 8, 2011 will of decedent Robert D. Mardigian (decedent).  
Appellees challenged the trust and will on the basis that appellant, the proponent of the 
documents and the recipient, together with his children, of the majority of decedent’s estate, also 
was the drafter of the documents in violation of the Michigan Rules of Professional Conduct 
(MRPC).  In a motion for summary disposition filed in the probate court under 
MCR 2.116(C)(10), appellees contended that the devises were void as against public policy and, 
therefore, unenforceable.  The probate court granted the motion for summary disposition, and 
this appeal ensued.  For the reasons articulated herein, we reverse. 
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I.  STATEMENT OF FACTS 

 On August 13, 2010, decedent executed an amended trust prepared by appellant,1 
decedent’s longtime friend and an attorney, which left the bulk of decedent’s estate to appellant 
and his children, Todd Papazian and Tyler Papazian.  Decedent also executed a will prepared by 
appellant on June 8, 2011, that contained similar provisions.  Decedent died on January 12, 2012. 

 After decedent’s death, appellant sought to introduce the documents he had prepared for 
probate, along with a petition to be appointed personal representative pursuant to the language in 
the document.  Appellees Edward Mardigian, Grant Mardigian, and Matthew Mardigian, 
decedent’s brother and nephews, respectively, challenged the introduction of these documents 
into probate, as did two of decedent’s nieces, appellees Susan Lucken and Nancy Varbedian, and 
decedent’s girlfriend, appellee Melissa Goldberg.  At the same time, various appellees, primarily 
appellees Edward, Grant, and Matthew Mardigian, contended that subsequent writings by 
decedent, namely a letter with what appellant termed “dubious” handwritten notes should be 
submitted instead, as writings intended to be a will, and as an amendment to decedent’s trust. 

 Following discovery, appellees Edward, Grant, and Matthew Mardigian moved for partial 
summary disposition and asked the probate court to void all gifts contained in both the trust and 
the will to appellant and his children, as a matter of law.  Edward, Grant, and Matthew 
Mardigian argued that the gifts were against public policy, as evidenced by the MRPC, 
specifically MRPC 1.8(c), which provides, “A lawyer shall not prepare an instrument giving the 
lawyer or a person related to the lawyer as parent, child, sibling, or spouse any substantial gift 
from a client, including a testamentary gift, except where the client is related to the donee.”  The 
probate court initially denied the motion.2  However, after Edward, Grant, and Matthew 
Mardigian verbally renewed their motion during the hearing on November 6, 2013, the probate 
court then granted the motion on the ground that, as a matter of public policy, it could not 
enforce the documents. 

 After the probate court granted the motion for summary disposition, the matter proceeded 
toward a scheduled jury trial.  On the date of the scheduled trial, the probate court denied 
appellant’s motion for a stay under MCL 600.867(1); however, the probate court and other 
parties agreed that appellant could continue to participate in the subsequent proceedings.  For 
reasons not clear in the record, appellant decided not to continue to participate in the 
proceedings.  Thereafter, the other parties reached a settlement concerning the distribution of 
funds and the jury was excused.  This Court subsequently denied appellant’s motion for a stay, 
and denied reconsideration. 

 

 
                                                 
1 Although appellees discuss appellant’s initial denial of this fact in their briefs on appeal, 
appellant’s counsel admitted that appellant prepared the documents at the motion hearing below. 
2 The probate court also denied appellant’s motion for partial summary disposition regarding all 
claims of undue influence. 
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II.  STANDARDS OF REVIEW 

 We review de novo a trial court’s ruling on a motion for summary disposition.  Dillard v 
Schlussel, 308 Mich App 429, 444; 865 NW2d 648 (2014). 

When considering a motion for summary disposition under MCR 2.116(C)(10), a 
court must view the evidence submitted in the light most favorable to the party 
opposing the motion.  “Summary disposition is appropriate under 
MCR 2.116(C)(10) if there is no genuine issue regarding any material fact and the 
moving party is entitled to judgment as a matter of law.”  A genuine issue of 
material fact exists when the evidence submitted “might permit inferences 
contrary to the facts as asserted by the movant.”  When entertaining a summary 
disposition motion under Subrule (C)(10), the court must view the evidence in the 
light most favorable to the nonmoving party, draw all reasonable inferences in 
favor of the nonmoving party, and refrain from making credibility determinations 
or weighing the evidence.  [Id. at 444-445 (citations omitted).] 

We also review de novo the proper interpretation of trusts and wills, as well as the interpretation 
of statutes.  In re Stan Estate, 301 Mich App 435, 442; 839 NW2d 498 (2013). 

III.  ANALYSIS 

A.  BINDING SUPREME COURT PRECEDENT 

 In In re Powers Estate, 375 Mich 150, 157, 176, 179; 134 NW2d 148 (1965), our 
Supreme Court held that a will, devising the bulk of the estate to a member of the family of the 
attorney who drafted the will, and also naming the attorney as an additional beneficiary, was not 
necessarily invalid.  Rather, in such circumstances, a question of undue influence exists, such 
that undue influence arising from the relationship is presumed to have been exerted as the means 
to secure the testamentary gift.  Id. at 179.  In remanding for further proceedings, the Powers 
Court stated: 

 This will contest is on no different legal and factual basis than any other in 
our past jurisprudence and we caution court and counsel if the case is retried to 
confine the testimony to the issues: 

 (1) The well-defined, well-recognized test of the testatrix’ competency to 
execute the testamentary instrument at the time she executed it; 

 (2) The equally well-defined and well-recognized issue of the exercise of 
fraud or undue influence in the execution thereof, including any presumption 
created by the fact that proponent was deceased’s attorney and the fact that he 
drew the instrument here involved as such.  [Id.] 

In his concurrence, Justice SOURIS further noted that: 

Indeed, this Court almost 60 years ago bluntly warned the profession against such 
conduct, in [Abrey v Duffield, 149 Mich 248, 259; 112 NW 936 (1907)]: 
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 By statute, a bequest to a subscribing witness, necessary for 
proving the will, is declared absolutely void (CL 1897, § 9268), 
and this, though the subscribing witness may be and generally is 
ignorant of the contents of the will.  Although there is no statute to 
invalidate a bequest to a scrivener, the reasons are, at least, as 
strong for such a statute as in the case of the subscribing witness.  I 
believe it to be generally recognized by the profession as contrary 
to the spirit of its code of ethics for a lawyer to draft a will making 
dispositions of property in his favor, and this Court has held that 
such dispositions are properly looked upon with suspicion.  
[Dudley v Gates, 124 Mich 440; 83 NW 97 (1900).]  [Powers, 375 
Mich at 181 (SOURIS, J., concurring).] 

 Powers is directly on point with the facts presented in the instant case and, as such, is 
binding on this Court.3  Under Powers, we are required to remand for further proceedings, in 
which appellant will be required to overcome the presumption of undue influence arising from 
the attorney-client relationship in order for the devises left to him and his family to be enforced. 

B.  KARABATIAN’S ESTATE IMPROPERLY FAILED TO FOLLOW POWERS AND, 
REGARDLESS, IS NOT BINDING ON THIS COURT 

 Although we remand for further proceedings, we further address the significant policy 
questions presented by this case.  First, appellees note that in In re Karabatian’s Estate, 17 Mich 
App 541; 170 NW2d 166 (1969), this Court held a will to be void as against public policy under 
similar facts.  But, we find that the Karabatian Court erred by failing to follow Powers as 
binding precedent, and, as a pre-1990 decision, we are not bound by Karabatian.  
MCR 7.215(J)(1); Administrative Order No. 1990-6.  In addition, even if Karabatian may have 
correctly foretold the outcome to be reached by our Supreme Court should it decide to consider a 
case with such facts as are presented here, we lack the authority to overrule Powers: 

 Although the Court of Appeals panel in this case correctly anticipated our 
holding, we disapprove of the manner in which the panel indicated its 
disagreement with [People v Goff, 401 Mich 412; 258 NW2d 57 (1977)].  An 
elemental tenet of our jurisprudence, stare decisis, provides that a decision of the 
majority of justices of this Court is binding upon lower courts.  [People v 
Mitchell, 428 Mich 364, 369; 408 NW2d 798 (1987) (citation omitted).] 

 

 
                                                 
3 Because “[t]he rules of construction applicable to wills also apply to the interpretation of trust 
documents,” In re Reisman Estate, 266 Mich App 522, 527; 702 NW2d 658 (2005), we conclude 
that Powers applies to both the trust and the will at issue in this case. 
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C.  TRUSTS AND WILLS IMPLICATE DIFFERENT PUBLIC POLICY CONSIDERATIONS 
THAN CONTRACTS AND THEREFORE MAY WARRANT DIFFERENT TREATMENT IN 

THE APPLICATION OF THE MICHIGAN RULES OF PROFESSIONAL CONDUCT 

 Second, appellees rightly recognize that MRPC 1.8(c) expressly prohibits the conduct at 
issue here.  Based principally on (1) the adoption of this provision, (2) the fact that our Supreme 
Court has ruled that “public rules of professional conduct may also constitute definitive 
indicators of public policy,” Terrien v Zwit, 467 Mich 56, 67 n 11; 648 NW2d 602 (2002), (3) 
the fact that contracts entered into in violation of the MRPC have been found unenforceable, 
Evans & Luptak, PLC v Lizza, 251 Mich App 187, 189; 650 NW2d 364 (2002), and (4) the 
enactment by the Legislature of MCL 700.7410(1) and MCL 700.2705, appellees argue, separate 
and apart from the Karabatian decision, that the devises to appellant and his children were void 
as against public policy.  If appellees were correct that MCL 700.7410(1) and MCL 700.2705, 
together with MRPC 1.8(c), make it clear that the public policy of this state prohibits an attorney 
or specified relative from receiving a devise from an instrument prepared by the attorney for a 
client, this case might be distinguishable from Powers.  However, we conclude that appellees’ 
argument is unavailing. 

 Terrien established only that “public rules of professional conduct may also constitute 
definitive indicators of public policy.”  Terrien, 467 Mich at 67 n 11 (emphasis added).  
Accordingly, while the violation of MRPC 1.8(c) is clearly unethical conduct, it is not clearly 
conduct against public policy.  Moreover, as noted in the commentary to MRPC 1.0: 

 The Rules of Professional Conduct are rules of reason. . . .  Some of the 
rules are imperatives, cast in the terms “shall” or “shall not.”  These define proper 
conduct for purposes of professional discipline. . . . 

*   *   * 

 . . . [A] violation of a rule does not . . . create any presumption that a legal 
duty has been breached. . . .  The fact that a rule is a just basis . . . for sanctioning 
a lawyer under the administration of a disciplinary authority[] does not imply that 
an antagonist in a collateral proceeding or transaction has standing to seek 
enforcement of the rule. 

The limitations noted in the commentary to MRPC 1.0 and in Terrien (that a violation of the 
MRPC may constitute a definitive indicator of public policy) are important considerations in the 
instant case, because contracts, the legal instrument at issue in Lizza, are distinctly different from 
trusts and wills, which are at issue in this case. 

 A will is generally not a contract.  1 Williston, Contracts (4th ed), § 1:7, p 48.  Wills and 
contracts are different in nature, most notably in that they derive their binding force from 
differing sources.  Finburg, Wills—As Distinguished from Common Law Contracts, 16 BU L Rev 
269, 272 (1936).  Whereas a contract is “an agreement between parties for the doing or not doing 
of some particular thing and derives its binding force from the meeting of the minds of the 
parties,” 95 CJS, Wills, § 188, p 185, a will is “a unilateral disposition of property acquiring 
binding force only at the death of the testator and then from the fact that it is his or her last 
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expressed purpose, and a will, although absolute and unconditional, cannot be termed a 
contract,” id. (citation omitted).  It is this difference that gives rise to the separate and distinct 
rules applied to interpret the meaning of wills and contracts.  5 Corbin, Contracts (rev ed), 
§ 24.1, p 6.  Whereas, with most contracts, at least two participants play a role in the formation 
and performance, each party choosing some of the symbols of expression, and each giving those 
symbols a meaning that may differ materially from the meaning given to them by the other party 
to the contract, a will, made for the purpose of affecting the disposition of property by stating the 
desire of the testator, requires courts to give legal operation to the meaning of the symbols of 
expression of only one person—the testator.  Id.  Thus, while a court must interpret contracts in 
light of the intent of all of the contracting parties, in the making of a will, the testator requires no 
other person’s understanding or assent.  Id. (“No one is asked to make a return promise, to render 
an executed consideration, or to do any other act in reliance.  In contrast, these factors enter 
largely into the making and performance of a contract.  The result is that the court must 
determine, in accordance with applicable contract law, which party’s meaning is to prevail, a 
determination far less simple than in the case of a will.”). 

 While trusts and wills “are not the same, and different legal rules govern each,” 90 CJS, 
Trusts, § 1, p 130, under Michigan law, courts apply the same rules of interpretation to trusts and 
wills, Reisman, 266 Mich App at 527.  The primary goal of interpreting wills is to give effect to 
the testator’s intent as long as it is lawful.  See Wanstead v Fisher, 278 Mich 68, 73; 270 NW 
218 (1936) (“It is elementary that the cardinal principle in the interpretation of wills is to carry 
out the intention of the testator if it is lawful and can be discovered; and that the whole will is to 
be taken together and is to be so construed as to give effect, if it be possible, to the whole.”); 
Sondheim v Fechenbach, 137 Mich 384, 387-388; 100 NW 586 (1904) (“The general rule for the 
interpretation of wills is that it is the duty of courts to give full and complete effect to the 
testator’s intention, and carry out such intention if it be lawful.”) (quotation marks and citation 
omitted).  Similarly, in interpreting trusts, “the probate court’s objective is to ascertain and give 
effect to the intent of the settlor.”  In re Stan Estate, 301 Mich App at 442.  The devises to the 
appellant and his children are not, on their face, unlawful devises.  Therefore, they can only be 
invalidated as unlawful if they are definitively against public policy.  No statute, including 
MCL 700.7410(1) and MCL 700.2705, renders these devises as definitively contrary to public 
policy.  Decedent’s purported intent, to transfer assets to appellant and appellant’s children, is 
not per se unlawful, as demonstrated by the fact that, had an independent attorney drafted the 
documents rather than appellant, there was nothing illegal about the devises.  Rather than the 
purpose of the devises being illegal, it is the fact that the person drafting the documents did so 
contrary to the letter and spirit of the rules of professional conduct that raises suspicion regarding 
the validity of the devises.4 

 In sum, there are valid policy reasons why our Supreme Court could reembrace the rule 
enunciated in Powers and conclude that it is appropriate to treat a trust or will, drafted in clear 

 
                                                 
4 Even this Court’s opinion in Karabatian, 17 Mich App at 546-547, which did not follow 
Powers and concluded that a bequest to a scrivener was void as contrary to public policy, 
nevertheless, acknowledged that there was no statute to invalidate a bequest to a scrivener. 
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violation of the MRPC, differently than a contract drafted in violation of the MRPC would be 
treated.  In the case of a contract deemed void as against public policy because it violates the 
MRPC, it is principally the drafting lawyer who suffers the consequence of the invalid contract.  
However, when a trust or will is deemed void as against public policy because the drafting 
attorney violated the MRPC, the invalidation of the bequest potentially fails to honor the actual 
and sincere desires of the grantor.  Accordingly, as noted in Powers, the proper remedy for the 
rule violation may be to follow the normal procedures intended to effectuate the grantor’s intent, 
but to also treat the devises to the drafting attorney and his family with suspicion, through 
application of a presumption of undue influence, rather than to declare the devises void on their 
face.  Powers, 375 Mich at 179; id. at 180-181 (SOURIS, J., concurring).  As explained in 
Part III(D) of this opinion, if appellant can rebut the presumption of undue influence with 
competent evidence, then the devises should be enforced. 

D.  THE PRESUMPTION OF UNDUE INFLUENCE MUST BE REBUTTED BY 
APPELLANT TO AVOID INVALIDATION OF THE DEVISES 

 Finally, the statutory scheme provided by the Legislature suggests that the contestant of a 
trust or will must establish, inter alia, undue influence in order to invalidate the trust or will.  
MCL 700.2501 provides as follows: 

 (1) An individual 18 years of age or older who has sufficient mental 
capacity may make a will. 

 (2) An individual has sufficient mental capacity to make a will if all of the 
following requirements are met: 

 (a) The individual has the ability to understand that he or she is providing 
for the disposition of his or her property after death. 

 (b) The individual has the ability to know the nature and extent of his or 
her property. 

 (c) The individual knows the natural objects of his or her bounty. 

 (d) The individual has the ability to understand in a reasonable manner the 
general nature and effect of his or her act in signing the will. 

The right to contest a will is statutory and “[a] contestant of a will has the burden of establishing 
lack of testamentary intent or capacity, undue influence, fraud, duress, mistake, or revocation.”  
MCL 700.3407(1)(c).  That is, the testator’s capacity to make a will is presumed.  See also In re 
Skoog Estate, 373 Mich 27, 30; 127 NW2d 888 (1964).  And whether a testator had the requisite 
testamentary capacity “is judged as of the time of the execution of the instrument, and not before 
or after, except as the condition before or after is competently related to the time of execution.”  
Powers, 375 Mich at 158.  Similarly, a trust is created only if the settlor has capacity to create a 
trust and the settlor indicates an intention to create the trust.  MCL 700.7402(1)(a) and (b).  “A 
trust is void to the extent its creation was induced by fraud, duress, or undue influence.”  
MCL 700.7406. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965118271&pubNum=595&originatingDoc=I4d3f3dc92af111e0852cd4369a8093f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
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 “To establish undue influence it must be shown that the grantor was subjected to threats, 
misrepresentation, undue flattery, fraud, or physical or moral coercion sufficient to overpower 
volition, destroy free agency and impel the grantor to act against his inclination and free will.”  
In re Karmey Estate, 468 Mich 68, 75; 658 NW2d 796 (2003) (quotation marks and citation 
omitted).  Motive, opportunity, or the ability to control, without proof that it was exercised, are 
insufficient to establish undue influence.  Id. (citation omitted).  However, as previously 
discussed, in certain circumstances, undue influence is presumed: 

 A presumption of undue influence arises upon the introduction of evidence 
that would establish (1) the existence of a confidential or fiduciary relationship 
between the grantor and a fiduciary, (2) the fiduciary, or an interest represented 
by the fiduciary, benefits from a transaction, and (3) the fiduciary had an 
opportunity to influence the grantor’s decision in that transaction.  [In re Erickson 
Estate, 202 Mich App 329, 331; 508 NW2d 181 (1993).] 

As this Court has further explained: 

The establishment of this presumption creates a “mandatory inference” of undue 
influence, shifting the burden of going forward with contrary evidence onto the 
person contesting the claim of undue influence.  However, the burden of 
persuasion remains with the party asserting such.  If the defending party fails to 
present evidence to rebut the presumption, the proponent has satisfied the burden 
of persuasion.  [In re Mikeska Estate, 140 Mich App 116, 121; 362 NW2d 906 
(1985) (citation omitted).] 

 The framework adopted by our Legislature attempts both to honor the actual intent of the 
grantor and protect against abuse.  Because appellant was decedent’s fiduciary, because he 
benefited from the transaction with decedent, and because, as the drafter of the documents, he 
had an opportunity to influence decedent’s decision in that transaction, it is presumed he exerted 
undue influence in securing the devises at issue.  However, caselaw and existing statutes afford 
appellant the opportunity to attempt to prove by competent evidence that the presumption of 
undue influence should be set aside, and that in fact the devises represent the unfettered and 
uninfluenced intent of decedent. 

IV.  CONCLUSION 

 On the basis of the binding precedent of our Supreme Court in Powers and for the other 
reasons stated in this opinion, we reverse and remand to the Charlevoix Probate Court for 
proceedings consistent with this opinion.  As the prevailing party, appellant may tax costs under 
MCR 7.219. 

/s/ Kurtis T. Wilder 
/s/ Cynthia Diane Stephens 
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curiae. In addition, the State Bar of Michigan, or an appropriate committee of the State
Bar authorized in accordance with the State Bar's bylaws, is invited to file a brief amicus
curiae. Other persons or groups interested in the determination of the issues presented in
this case may move the Court for permission to file briefs amicus curiae.

W'tLDen, J., did not participate because he was on the Court of Appeals panel.
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I, Larry S. Royster, Clelk of the Michigan Supreme Court, certiff that the
foregoing is a true and complete copy ofthe order entered at the direction ofthe Court.

July 7,2017

Clerk



James Steward <jamessteward@stewardsheridan.com>

Maridian
1 message

Patricia M. Ouellette <pouellette@lowelaw.net> Thu, Aug 31, 2017 at 9:07 PM
To: James Steward <jamessteward@stewardsheridan.com>

Hi Jim:

           It looks like the Amicus Committee group disagrees with the Ethics Committee.  
Here is our response.  Should be a lively discussion.

1. No
2. Yes, if necessary.  Our group discussed whether or not the statements in In re Powers Estate  were 

merely dictum and as such do not need to be overruled.  Auto-Owners Inc Co v All Star Lawn 
Specialists Plus, Inc, 497 Mich 13, 21; 857 NW2d 520 (2014).  To the extent that the Michigan 
Supreme Court determines they are not dictum, then we believe In re Powers Estate should be 
overruled because of public policy and MCL 700.7410(1) and 700.2705, as defined in part by MRPC 
1.8(c).

3. Under the above-cited statutes, we believe that a gift to a lawyer who prepares an instrument giving 
the lawyer or a person related to the lawyer as a parent, child, sibling, or spouse any substantial gift 
from a client, including a testamentary gift, except where the client is related to the donee, should be 
void as contrary to public policy.  

Patricia M. Ouellette

Lowe Law Firm, P. C.

2375 Woodlake Drive, Suite 380

Okemos, MI  48864

517.908.0900

NOTICE: ANY TAX ADVICE IN THIS E-MAIL, INCLUDING ATTACHMENTS, MAY NOT BE USED TO AVOID PENALTIES OR 
PROMOTE ANY TAX RELATED MATTER.
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James Steward

From: Katie Lynwood <Klynwood@BLLHlaw.com>
Sent: Monday, August 07, 2017 4:09 PM
To: James Steward; 'Marlaine Teahan'; 'Patricia M. Ouellette'; 'Sueann Mitchell'
Subject: RE: Mardigian thoughts related to timing

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Pat and Sueann,  
 
My committee met this afternoon via conference call regarding this case and our committee’s opinion. How do you 
want to move forward? Do you want to communicate via email or schedule our own phone conference?  
 
The consensus from the UPL/Ethics committee is that an Amicus should be filed:  

 Answer to the 1st question posed by the Supreme Court ‐ The rebuttable presumption of undue influence set 
forth in Powers sufficiently protects the testator  

 Answer to the 2nd question – no Powers should not be overruled 
 Answer to the 3rd question – Powers should stand 
 Other comments – the review of a gift drafted by an attorney to himself (or family) should be reviewed under 

the probate laws. The rules of professional conduct should not impact whether the gift is valid. Therefore, if the 
drafting attorney can overcome the presumption of undue influence, then the gift stands. He may still be in 
violation of the professional rules of conduct and therefore risks losing his license, but it does not invalidate the 
gift.  

 David Kerr suggested that MRPC 1.8(c) be revised to provide something along the lines of “A lawyer shall not 
prepare an instrument giving the lawyer or a person related to the lawyer as parent, child, sibling, or spouse any 
substantial gift from a client, including a testamentary gift, unless reviewed by an independent attorney 
communicating with the client, except where the client is related to the done.” 

 
Thanks,  
Katie  
 
 

Katie Lynwood* 
Attorney 
Buhl, Little, Lynwood & Harris, PLC 
Direct Dial (517) 853-6917 
Main Line (517) 853-6900 
*Licensed in Michigan and Florida 
 

From: James Steward [mailto:jamessteward@stewardsheridan.com]  
Sent: Thursday, August 03, 2017 6:09 PM 
To: 'Marlaine Teahan' <mteahan@fraserlawfirm.com>; 'Patricia M. Ouellette' <pouellette@lowelaw.net>; Katie 
Lynwood <Klynwood@BLLHlaw.com>; 'Sueann Mitchell' <sueann@ggtmlaw.com> 
Subject: RE: Mardigian thoughts related to timing 
 
Marlaine:  Thanks for keeping an eye on this.  
Jim 
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From: Marlaine Teahan [mailto:mteahan@fraserlawfirm.com]  
Sent: Thursday, August 03, 2017 2:43 PM 
To: Patricia M. Ouellette; James Steward (jamessteward@stewardsheridan.com); Katie Lynwood 
(klynwood@bllhlaw.com); 'Sueann Mitchell' 
Subject: Mardigian thoughts related to timing 
 
Since the parties have briefed the court on their application for leave, it is possible that the Appellant will file before the 
end of the 56 days, thus triggering the appellee's 35 days, and the amici’s 21 days. It is therefore important to keep an 
eye on the Supreme Court docket on this one. If Appellant files early, it might be pushing it to wait to vote on this at the 
council meeting in September.  
 
We will just have to wait to see how it plays out. Meanwhile, I just wanted you to keep this in mind. As of today, no filing 
by appellant. 
 
Marlaine 
 
 

 
 

Marlaine C. Teahan | Shareholder | Fraser Trebilcock

p: 517.377.0869  f: 517.482.0887 
a: 124 W. Allegan Street, Suite 1000 Lansing, MI 48933 
w: fraserlawfirm.com 
 

      
 
 
 

 

James B. Steward 
STEWARD & SHERIDAN, P.L.C. 
Attorneys at Law 
205 South Main Street 
Ishpeming, Michigan 49849 
906.485.6311 
906.485.6315 Fax  
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MICHIGAN RULES OF PROFESSIONAL CONDUCT 

Rule 1.0 Scope and Applicability 

Rule: 1.0  Scope and Applicability of Rules and Commentary 

(a) These are the Michigan Rules of Professional Conduct. The form of citation for 
this rule is MRPC 1.0.  

(b) Failure to comply with an obligation or prohibition imposed by a rule is a basis 
for invoking the disciplinary process. The rules do not, however, give rise to a cause 
of action for enforcement of a rule or for damages caused by failure to comply with 
an obligation or prohibition imposed by a rule. In a civil or criminal action, the 
admissibility of the Rules of Professional Conduct is governed by the Michigan Rules 
of Evidence and other provisions of law.  

(c) The text of each rule is authoritative. The comment that accompanies each rule 
does not expand or limit the scope of the obligations, prohibitions, and counsel 
found in the text of the rule.  

Comment: The rules and comments were largely drawn from the American Bar 
Association's Model Rules of Professional Conduct. Prior to submission of those 
Model Rules to the Michigan Supreme Court, the State Bar of Michigan made minor 
changes in the rules and the comments to conform them to Michigan law and 
preferred practice. The Supreme Court then adopted the rules, with such 
substantive changes as appeared proper to the Court. Additional changes in the 
comments were then made by staff to conform the comments to the rules as 
adopted by the Supreme Court. The Supreme Court has authorized publication of 
the comments as an aid to the reader, but the rules alone comprise the Supreme 
Court's authoritative statement of a lawyer's ethical obligations. 

Preamble: A Lawyer's Responsibilities 

This preamble is part of the comment to Rule 1.0, and provides a general 
introduction to the Rules of Professional Conduct.  

A lawyer is a representative of clients, an officer of the legal system and a public 
citizen having special responsibility for the quality of justice.  

As a representative of clients, a lawyer performs various functions. As advisor, a 
lawyer provides a client with an informed understanding of the client's legal rights 
and obligations and explains their practical implications. As advocate, a lawyer 
zealously asserts the client's position under the rules of the adversary system. As 
negotiator, a lawyer seeks a result advantageous to the client but consistent with 
requirements of honest dealing with others. As intermediary between clients, a 
lawyer seeks to reconcile their divergent interests as an advisor and, to a limited 
extent, as a spokesperson for each client. A lawyer acts as evaluator by examining 
a client's legal affairs and reporting about them to the client or to others.  

In all professional functions a lawyer should be competent, prompt and diligent. A 
lawyer should maintain communication with a client concerning the representation. 
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A lawyer should keep in confidence information relating to representation of a client 
except so far as disclosure is required or permitted by the Rules of Professional 
Conduct or other law.  

A lawyer's conduct should conform to the requirements of the law, both in 
professional service to clients and in the lawyer's business and personal affairs. A 
lawyer should use the law's procedures only for legitimate purposes and not to 
harass or intimidate others. A lawyer should demonstrate respect for the legal 
system and for those who serve it, including judges, other lawyers and public 
officials. While it is a lawyer's duty, when necessary, to challenge the rectitude of 
official action, it is also a lawyer's duty to uphold legal process.  

As a public citizen, a lawyer should seek improvement of the law, the 
administration of justice and the quality of service rendered by the legal profession. 
As a member of a learned profession, a lawyer should cultivate knowledge of the 
law beyond its use for clients, employ that knowledge in reform of the law and work 
to strengthen legal education. A lawyer should be mindful of deficiencies in the 
administration of justice and of the fact that the poor, and sometimes persons who 
are not poor, cannot afford adequate legal assistance, and should therefore devote 
professional time and civic influence in their behalf. A lawyer should aid the legal 
profession in pursuing these objectives and should help the bar regulate itself in the 
public interest.  

Many of a lawyer's professional responsibilities are prescribed in the Rules of 
Professional Conduct, as well as substantive and procedural law. However, a lawyer 
is also guided by personal conscience and the approbation of professional peers. A 
lawyer should strive to attain the highest level of skill, to improve the law and the 
legal profession and to exemplify the legal profession's ideals of public service.  

A lawyer's responsibilities as a representative of clients, an officer of the legal 
system, and a public citizen are usually harmonious. Thus, when an opposing party 
is well represented, a lawyer can be a zealous advocate on behalf of a client and at 
the same time assume that justice is being done. So also, a lawyer can be sure that 
preserving client confidences ordinarily serves the public interest because people 
are more likely to seek legal advice, and thereby heed their legal obligations, when 
they know their communications will be private.  

In the nature of law practice, however, conflicting responsibilities are encountered. 
Virtually all difficult ethical problems arise from conflict between a lawyer's 
responsibilities to clients, to the legal system, and to the lawyer's own interest in 
remaining an upright person while earning a satisfactory living. The Rules of 
Professional Conduct prescribe terms for resolving such conflicts. Within the 
framework of these rules many difficult issues of professional discretion can arise. 
Such issues must be resolved through the exercise of sensitive professional and 
moral judgment guided by the basic principles underlying the rules.  

The legal profession is largely self-governing. Although other professions also have 
been granted powers of self-government, the legal profession is unique in this 
respect because of the close relationship between the profession and the processes 
of government and law enforcement. This connection is manifested in the fact that 
ultimate authority over the legal profession is vested largely in the courts.  
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To the extent that lawyers meet the obligations of their professional calling, the 
occasion for government regulation is obviated. Self-regulation also helps maintain 
the legal profession's independence from government domination. An independent 
legal profession is an important force in preserving government under law, for 
abuse of legal authority is more readily challenged by a profession whose members 
are not dependent on government for the right to practice.  

The legal profession's relative autonomy carries with it special responsibilities of 
self-government. The profession has a responsibility to assure that its regulations 
are conceived in the public interest and not in furtherance of parochial or self-
interested concerns of the bar. Every lawyer is responsible for observance of the 
Rules of Professional Conduct. A lawyer should also aid in securing their observance 
by other lawyers. Neglect of these responsibilities compromises the independence 
of the profession and the public interest which it serves.  

Lawyers play a vital role in the preservation of society. The fulfillment of this role 
requires an understanding by lawyers of their relationship to our legal system. The 
Rules of Professional Conduct, when properly applied, serve to define that 
relationship.  

SCOPE 

The Rules of Professional Conduct are rules of reason. They should be interpreted 
with reference to the purposes of legal representation and of the law itself. Some of 
the rules are imperatives, cast in the terms "shall" or "shall not." These define 
proper conduct for purposes of professional discipline. Others, generally cast in the 
term "may," are permissive and define areas under the rules in which the lawyer 
has professional discretion. No disciplinary action should be taken when the lawyer 
acts or chooses not to act within the bounds of such discretion. Other rules define 
the nature of relationships between the lawyer and others. The rules are thus partly 
obligatory and disciplinary and partly constitutive and descriptive in that they define 
a lawyer's professional role. Many of the comments use the term "should." 
Comments do not add obligations to the rules, but provide guidance for practicing 
in compliance with the rules.  

The rules presuppose a larger legal context shaping the lawyer's role. That context 
includes court rules and statutes relating to matters of licensure, laws defining 
specific obligations of lawyers, and substantive and procedural law in general. 
Compliance with the rules, as with all law in an open society, depends primarily 
upon understanding and voluntary compliance, secondarily upon reinforcement by 
peer and public opinion, and finally, when necessary, upon enforcement through 
disciplinary proceedings. The rules do not, however, exhaust the moral and ethical 
considerations that should inform a lawyer, for no worthwhile human activity can be 
completely defined by legal rules. The rules simply provide a framework for the 
ethical practice of law.  

Furthermore, for purposes of determining the lawyer's authority and responsibility, 
principles of substantive law external to these rules determine whether a client-
lawyer relationship exists. Most of the duties flowing from the client-lawyer 
relationship attach only after the client has requested the lawyer to render legal 
services and the lawyer has agreed to do so. But there are some duties, such as 
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that of confidentiality under Rule 1.6, that may attach when the lawyer agrees to 
consider whether a client-lawyer relationship shall be established. Whether a client-
lawyer relationship exists for any specific purpose can depend on the circumstances 
and may be a question of fact.  

Under various legal provisions, including constitutional, statutory and common-law, 
the responsibilities of government lawyers may include authority concerning legal 
matters that ordinarily reposes in the client in private client-lawyer relationships. 
For example, a lawyer for a government agency may have authority on behalf of 
the government to decide upon settlement or whether to appeal from an adverse 
judgment. Such authority in various respects is generally vested in the attorney 
general and the prosecuting attorney in state government, and their federal 
counterparts, and the same may be true of other government law officers. Also, 
lawyers under the supervision of these officers may be authorized to represent 
several government agencies in intragovernmental legal controversies in 
circumstances where a private lawyer could not represent multiple private clients. 
They also may have authority to represent the "public interest" in circumstances 
where a private lawyer would not be authorized to do so. These rules do not 
abrogate any such authority.  

As indicated earlier in this comment, a failure to comply with an obligation or 
prohibition imposed by a rule is a basis for invoking the disciplinary process. The 
rules presuppose that disciplinary assessment of a lawyer's conduct will be made on 
the basis of the facts and circumstances as they existed at the time of the conduct 
in question and in recognition of the fact that a lawyer often has to act upon 
uncertain or incomplete evidence of the situation. Moreover, the rules presuppose 
that whether or not discipline should be imposed for a violation, and the severity of 
a sanction, depend on all the circumstances, such as the wilfulness and seriousness 
of the violation, extenuating factors and whether there have been previous 
violations.  

As also indicated earlier in this comment, a violation of a rule does not give rise to a 
cause of action, nor does it create any presumption that a legal duty has been 
breached. The rules are designed to provide guidance to lawyers and to provide a 
structure for regulating conduct through disciplinary agencies. They are not 
designed to be a basis for civil liability. Furthermore, the purposes of the rules can 
be subverted when they are invoked by opposing parties as procedural weapons. 
The fact that a rule is a just basis for a lawyer's self-assessment, or for sanctioning 
a lawyer under the administration of a disciplinary authority, does not imply that an 
antagonist in a collateral proceeding or transaction has standing to seek 
enforcement of the rule. Accordingly, nothing in the rules should be deemed to 
augment any substantive legal duty of lawyers or the extradisciplinary 
consequences of violating such a duty.  

Moreover, these rules are not intended to govern or affect judicial application of 
either the client-lawyer or work-product privilege. Those privileges were developed 
to promote compliance with law and fairness in litigation. In reliance on the client-
lawyer privilege, clients are entitled to expect that communications within the scope 
of the privilege will be protected against compelled disclosure. The client-lawyer 
privilege is that of the client and not of the lawyer. The fact that in exceptional 
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situations the lawyer under the rules has a limited discretion to disclose a client 
confidence does not vitiate the proposition that, as a general matter, the client has 
a reasonable expectation that information relating to the client will not be 
voluntarily disclosed and that disclosure of such information may be judicially 
compelled only in accordance with recognized exceptions to the client-lawyer and 
work-product privileges.  

The lawyer's exercise of discretion not to disclose information under Rule 1.6 should 
not be subject to reexamination. Permitting such reexamination would be 
incompatible with the general policy of promoting compliance with law through 
assurances that communications will be protected against disclosure.  

The comment accompanying each rule explains and illustrates the meaning and 
purpose of the rule. The Preamble and this note on scope provide general 
orientation. The comments are intended as guides to interpretation, but the text of 
each rule is authoritative.  

TERMINOLOGY 

"Belief" or "believes" denotes that the person involved actually supposed the fact in 
question to be true. A person's belief may be inferred from circumstances.  

"Consult" or "consultation" denotes communication of information reasonably 
sufficient to permit the client to appreciate the significance of the matter in 
question.  

"Firm" or "law firm" denotes a lawyer or lawyers in a private firm, lawyers 
employed in the legal department of a corporation or other organization, and 
lawyers employed in a legal services organization. See comment, Rule 1.10.  

"Fraud" or "fraudulent" denotes conduct having a purpose to deceive and not 
merely negligent misrepresentation or failure to apprise another of relevant 
information.  

"Knowingly," "known," or "knows" denotes actual knowledge of the fact in question. 
A person's knowledge may be inferred from circumstances.  

"Partner" denotes a member of a partnership and a shareholder in a law firm 
organized as a professional corporation. 

"Reasonable" or "reasonably," when used in relation to conduct by a lawyer, 
denotes the conduct of a reasonably prudent and competent lawyer.  

"Reasonable belief" or "reasonably believes," when used in reference to a lawyer, 
denotes that the lawyer believes the matter in question and that the circumstances 
are such that the belief is reasonable.  

"Reasonably should know," when used in reference to a lawyer, denotes that a 
lawyer of reasonable prudence and competence would ascertain the matter in 
question.  

"Substantial," when used in reference to degree or extent, denotes a material 
matter of clear and weighty importance.  
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Michigan Compiled Laws Annotated
Michigan Rules of Professional Conduct (Refs & Annos)

Client-Lawyer Relationship

MI RULES MRPC 1.8

RULE 1.8 CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS

Currentness

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory,
security, or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing to the client in a manner that can be reasonably understood by the client;

(2) the client is given a reasonable opportunity to seek the advice of independent counsel in the transaction; and

(3) the client consents in writing thereto.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the
client consents after consultation, except as permitted or required by Rule 1.6 or Rule 3.3.

(c) A lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as parent, child, sibling,
or spouse any substantial gift from a client, including a testamentary gift, except where the client is related to the donee.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving
the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the
representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation,
except that

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which shall ultimately be the
responsibility of the client; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:

(1) the client consents after consultation;

(2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship;
and

(3) information relating to representation of a client is protected as required by Rule 1.6.
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(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of
or against the clients, or, in a criminal case, an aggregated agreement as to guilty or nolo contendere pleas, unless each
client consents after consultation, including disclosure of the existence and nature of all the claims or pleas involved and
of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless permitted by law and
the client is independently represented in making the agreement; or

(2) settle a claim for such liability with an unrepresented client or former client without first advising that person in
writing that independent representation is appropriate in connection therewith.

(i) A lawyer related to another lawyer as parent, child, sibling, or spouse shall not represent a client in a representation
directly adverse to a person whom the lawyer knows is represented by the other lawyer except upon consent by the client
after consultation regarding the relationship.

(j) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is
conducting for a client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer's fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil case, as permitted by Rule 1.5 and MCR 8.121.

Credits
[Comment amended effective October 15, 1998.]

Editors' Notes

COMMENTS
Transactions Between Client and Lawyer.  As a general principle, all transactions between client and lawyer should
be fair and reasonable to the client. In such transactions a review by independent counsel on behalf of the client
is often advisable. Furthermore, a lawyer may not exploit information relating to the representation to the client's
disadvantage. For example, a lawyer who has learned that the client is investing in specific real estate may not, without the
client's consent, seek to acquire nearby property where doing so would adversely affect the client's plan for investment.
Paragraph (a) does not, however, apply to standard commercial transactions between the lawyer and the client for
products or services that the client generally markets to others, for example, banking or brokerage services, medical
services, products manufactured or distributed by the client, and utilities' services. In such transactions, the lawyer has
no advantage in dealing with the client, and the restrictions in paragraph (a) are unnecessary and impracticable.

A lawyer may accept a gift from a client if the transaction meets general standards of fairness. For example, a simple
gift such as a present given at a holiday or as a token of appreciation is permitted. If effectuation of a substantial gift
requires preparing a legal instrument such as a will or conveyance, however, the client should have the detached advice
that another lawyer can provide. Paragraph (c) recognizes an exception where the client is a relative of the donee or the
gift is not substantial.

Literary Rights.  An agreement by which a lawyer acquires literary or media rights concerning the conduct of the
representation creates a conflict between the interests of the client and the personal interests of the lawyer. Measures
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suitable in the representation of the client may detract from the publication value of an account of the representation.
Paragraph (d) does not prohibit a lawyer representing a client in a transaction concerning literary property from agreeing
that the lawyer's fee shall consist of a share in ownership in the property, if the arrangement conforms to Rule 1.5 and
paragraph (j).

Person Paying for Lawyer's Services. Paragraph (f) requires disclosure of the fact that the lawyer's services are being paid
for by a third party. Such an arrangement must also conform to the requirements of Rule 1.6 concerning confidentiality
and Rule 1.7 concerning conflict of interest. Where the client is a class, consent may be obtained on behalf of the class
by court-supervised procedure.

Limiting Liability. Paragraph (h) is not intended to apply to customary qualifications and limitations in legal opinions
and memoranda.

Family Relationships Between Lawyers. Paragraph (i) applies to related lawyers who are in different firms. Related
lawyers in the same firm are governed by Rules 1.7, 1.9, and 1.10. The disqualification stated in paragraph (i) is personal
and is not imputed to members of firms with whom the lawyers are associated.

Acquisition of Interest in Litigation. Paragraph (j) states the traditional general rule that lawyers are prohibited from
acquiring a proprietary interest in litigation. This general rule, which has its basis in common-law champerty and
maintenance, is subject to specific exceptions developed in decisional law and continued in these rules, such as the
exception for reasonable contingent fees set forth in Rule 1.5 and the exception for certain advances of the costs of
litigation set forth in paragraph (e).

Sexual Relations with Clients. After careful study, the Supreme Court declined in 1998 to adopt a proposal to amend Rule
1.8 to limit sexual relationships between lawyers and clients. The Michigan Rules of Professional Conduct adequately
prohibit representation that lacks competence or diligence, or that is shadowed by a conflict of interest. With regard
to sexual behavior, the Michigan Court Rules provide that a lawyer may be disciplined for “conduct that is contrary
to justice, ethics, honesty, or good morals.” MCR 9.104(3). Further, the Legislature has enacted criminal penalties for
certain types of sexual misconduct. In this regard, it should be emphasized that a lawyer bears a fiduciary responsibility
toward the client. A lawyer who has a conflict of interest, whose actions interfere with effective representation, who takes
advantage of a client's vulnerability, or whose behavior is immoral risks severe sanctions under the existing Michigan
Court Rules and Michigan Rules of Professional Conduct.

Rules of Prof. Conduct, MRPC 1.8, MI R MRPC 1.8
Current with amendments received through July 1, 2017.
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375 Mich. 150
Supreme Court of Michigan.

In the Matter of the ESTATE of
Lunette I. POWERS, Deceased.

Nos. 98, 99.
|

April 9, 1965.

Will contest. The Circuit Court, Muskegon County,
Halford I. Streeter, J., after jury verdict finding against
will, denied proponent's motions for directed verdict, for
verdict non obstante veredicto and for new trial, and
an appeal was taken. The Supreme Court, O'Hara, J.,
held that failure to instruct jury with regard to delusions
was reversible error, in view of fact that without such
instruction, ordinary juror would conclude that person
subject to delusions was testamentarily incompetent.

Order denying new trial vacated and case remanded.

See also, Mich., 134 N.W.2d 165.
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Testimony of psychiatrist relative to
obligations of doctors, psychiatrists, real
estate agents, social workers, ministers and
teachers toward their clients was not relevant
on issue of mental capacity of testatrix and
was prejudicial to will proponent.

1 Cases that cite this headnote

[8] Evidence
Mental condition or capacity

Testimony of psychiatrist on cross-
examination supplying addition to legal
definition of will and of testamentary capacity
substituted for established legal tests of
testamentary capacity espoused standard of
testifying expert and was inadmissible.

4 Cases that cite this headnote

[9] Evidence
Matters of opinion or facts

Evidence
Matters directly in issue

Function of expert witness is to supply expert
testimony including, when proper foundation
is laid, opinion evidence, and such opinion
evidence may even embrace ultimate issues of
fact.

2 Cases that cite this headnote

[10] Evidence
Matters of opinion or facts

Opinion of expert does not extend to creation
of new legal definitions and standards and to
legal conclusions.

3 Cases that cite this headnote

[11] Wills
Insane delusions or monomania

Wills
Scope and mode of review

Failure to instruct jury with regard to
delusions was reversible error in will contest,
in view of fact that without such instruction,

ordinary juror would conclude that person
subject to delusions was testamentarily
incompetent.

Cases that cite this headnote

[12] Evidence
Mental condition or capacity

Lay witnesses, before they may express
testimonial opinion as to testamentary
capacity, must testify first to facts consistent
with sanity.

2 Cases that cite this headnote

[13] Evidence
Mental condition or capacity

Nonexpert witnesses should not be allowed to
give their opinions that testator was mentally
incompetent when they testify to no facts
inconsistent with sanity.

Cases that cite this headnote

[14] Wills
Admissibility

Whether attorney-proponent used
questionable professional judgment in
drawing will of testatrix was irrelevant to
issues involved in contest.

1 Cases that cite this headnote

[15] Trial
Statements as to Facts, Comments, and

Arguments

Comments of attorneys as to what their clients
can or cannot get out of litigation are highly
improper.

1 Cases that cite this headnote

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I12d839dafe8b11d9b386b232635db992&headnoteId=196511827100720131021170253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157k510/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I12d839dafe8b11d9b386b232635db992&headnoteId=196511827100820131021170253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157k505/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157k506/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I12d839dafe8b11d9b386b232635db992&headnoteId=196511827100920131021170253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157k505/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I12d839dafe8b11d9b386b232635db992&headnoteId=196511827101020131021170253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/409/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/409k330(2)/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/409/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/409k400/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I12d839dafe8b11d9b386b232635db992&headnoteId=196511827101120131021170253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157k501(3)/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I12d839dafe8b11d9b386b232635db992&headnoteId=196511827101220131021170253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157k501(3)/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I12d839dafe8b11d9b386b232635db992&headnoteId=196511827101320131021170253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/409/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/409k291/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I12d839dafe8b11d9b386b232635db992&headnoteId=196511827101420131021170253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/388/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/388k113/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/388k113/View.html?docGuid=I12d839dafe8b11d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I12d839dafe8b11d9b386b232635db992&headnoteId=196511827101520131021170253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)


In re Powers' Estate, 375 Mich. 150 (1965)

134 N.W.2d 148

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3

Attorneys and Law Firms
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Before the Entire Bench.

Opinion

O'HARA, Justice.

This is a will contest. On behalf of the proponents there
was submitted to us 3 volumes of appendix material
totaling 1,294 pages, a 17-page table of contents, a 197-
page brief which lists 180 citations and a reply brief of 21
pages with 43 additional citations.

For the contestants we were favored with 2 volumes
of appendix containing 573 pages, a 161-page brief
with 58 citations. We have noted a few duplications in
citation which might reduce the combined *155  total
by a half dozen or so. Oral argument was spirited and
comprehensive, if at times somewhat emotional.

The case was tried to a jury. A verdict, general in terms,
was returned: ‘The foreman: We find against the will.’

Motions for a directed verdict, for verdict non-obstante
veredicto and for a new trial were made. It is from a denial
of these motions that appeal is taken. Eighteen additional
assignments of error are made, one of which reiterates on
a specific ground, error in denial of a new trial. The others
challenge refusals of requests to charge, admissions of and
refusals to admit evidentiary matter.

Abiding all this, our scope of review is essentially limited.
Were issues of fact created by conflicting admissible
evidence? If so, the jury's finding thereon is controlling.
If error was committed in admissions or exclusions of
evidence, were they prejudicially reversible? Was there
reversible error in the charge including refusals of specific
requests—and, of course, that rather difficult to define
question submitted in most jury cases—was the verdict
against the great weight of the evidence? It would be rare,

if not unique in 8 weeks of bitterly contested litigation
were no error committed. In this case there was. Some was
harmless. The question must be confined to such error as
would have denied to appellants the basic guaranty of a
fair trial.

This case is no stranger to our bench. Antecedent
this assigned Justice joining the Court, facets of the
controversy were here in In re Powers' Estate, 362 Mich.
222, 106 N.W.2d 833; and Rogoski v. Streeter, 364
Mich. 115, 110 N.W.2d 617. One wonders whether, as
Tennyson's ‘Brook,’ the case is destined to go on forever.

Abstracted with diligence, these seem to us the relevant
facts. Lunette Powers was born in Fowlerville, Michigan,
October 18, 1875. Both her mother *156  and father were
pharmacists. She, at a time when the accomplishment was
relatively unusual for a woman, was graduated from the
College of Medicine, Northwestern University, in 1897.
She began practice of her profession in Muskegon. Shortly
thereafter, she met Loretta Rogoski, whose maiden name
does not seem to appear of record. Neither the **151
doctor nor Mrs. Rogoski was at the time married. It
is beyond discussion that they became close friends—a
friendship that endured in varying degrees of intimacy
till Dr. Powers' death. In 1919, 4 years after meeting Dr.
Powers, Loretta neé whatever, married Alexis Rogoski.
The friendship with Dr. Powers continued after her
marriage. Mr. Rogoski is and was then a practicing
attorney. Thereby comes this lawsuit.

On December 7, 1955, Mr. Rogoski drew a will for Dr.
Powers. She had made a number of wills, holographic and
otherwise, previously. This instrument made a number of
specific bequests charitable, sentimental and professional.
It specifically omitted, with stated reasons, any relatives
of Dr. Powers, most or all of whom she saw little or
nothing of in her lifetime. The residual clause left the
net estate to Mrs. Rogoski ‘in appreciation of our long
years of friendship and her many acts of kindness to me.’
Mr. Rogoski and Bart D. Buck, Dr. Powers' financial
adviser, were each left 1/5 of the estate. Mrs. Rogoski,
in addition to being named as residual beneficiary, was
also designated as a 1/5 beneficiary with her husband and
Mr. Buck. Mr. Buck and Mr. Rogoski were designated
trustees and executors. On December 22, 1955, a codicil
was executed modifying the specific bequest to Mr. Buck,
Mr. Rogoski and Mrs. Rogoski by substituting ‘5% of
my estate instead of 1/5 thereof.’ On November 14,
1956, a second codicil was executed making some minor
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changes not involving the residual clause. Mr. Buck
later *157  publicly declined to serve in any fiduciary
capacity in keeping with the policy of the financial
institution of which he was an officer and turned over to
a Muskegon hospital ‘any legacy’ that might come to him
under the will. When the wills and codicils were sought
to be probated, litigation culminating in the decision
hereinbefore mentioned (In re Powers' Estate, 362 Mich.
222, 106 N.W.2d 833) took place. For its relationship
to this cause, the decision remanded the controversy to
the Muskegon county circuit court for the proceedings
which are under review here. Mandamus to order a change
of venue was denied proponent Rogoski in Rogoski v.
Streeter, 364 Mich. 115, 110 N.W.2d 617.

So what skeletal facts do we have—an attorney draws a
will for a doctor friend of the family which leaves the bulk
of a very substantial estate, upwards of a half of a million
dollars—to his, the lawyer's wife and names himself an
additional beneficiary and an executor and trustee. In
addition to being named as a specific beneficiary and the
residuary beneficiary of the will, Mrs. Rogoski was named
as a cotrustee of a ‘living trust’ created by the testatrix in
her lifetime. This trust was also drafted by Mr. Rogoski.

If any prizes were to be awarded for dismal professional
judgment, the proponent here would be in a fair way to be
signally recognized. Such is not (as we had to remind one
counsel for the contestants on fiery oral argument before
us) the issue here. We review a general jury verdict that ‘we
find against the will.’ Such a finding encompasses either
lack of testamentary capacity or the exercise of undue
influence. The issue of the relationship of the attorney and
his client, and the attorney and his wife as beneficiaries,
is an additional element in the broader concept of undue
influence. *158  Essentially if goes to degree of proof
necessary to establish prima facie the opportunity for the
exercise of undue influence and the ultimate consideration
of that question by the trier of the facts—in this case the
jury.

We earlier built a skeletal framework of fact. Now we
are obliged to advert to those elements of proof and legal
concepts pro and contra bearing upon the validity of the
instrument in question.
[1]  [2]  For the proponent it must be recognized that Dr.

Powers is presumed to have had the mental competency

to make **152  her will. 1  We need not embellish the
statutory citation with supporting case precedent. It
is further the settled law of this jurisdiction that the

testamentary capacity is judged as of the time of the
execution of the instrument, and not before or after,
except as the condition before or after is competently
related to the time of execution. In re Nickel's Estate,
321 Mich. 519, 32 N.W.2d 733 (526). Other supporting
citations abound. We cite one only as indicative of the
principle being settled law.

What then were the circumstances attending the execution
of the instrument and its codicils, and what were the
testatrix' objective manifestations of her mental condition
on these occasions. Proponent Rogoski says in substance,
and we paraphrase to narrative form in the interest of
manageable brevity:
On December 3 or 4 (1955) * * * ‘she said to me [at
proponent's home] * * * Mr. Rogoski, I am planning to
go to Florida. I want to make my new will and I'd like
to have it ready before I go.’ I asked if she were ready
to give me the required information; she said she was. I
took notes in sequence as she outlined her wishes. She
said additionally, tomorrow I will bring you a letter of
instruction to attach to it. She brought it to my office. I
drafted the will in professional terminology on the 5th of
December. On the 6th, Dr. Powers came to my office for
the purpose of executing the *159  will. I I asked her to go
into my law library and read it carefully. I went on about
my business. Sometime later my receptionist said ‘Doctor
is ready to execute the will.’ I went to adjoining offices
to get witnesses. I found Elsie Moore who had witnessed
instruments for me before and Don McCarthy who works
in an office adjoining that in which Mrs. Moore was
employed. I asked doctor if she were satisfied to have them
witness her will. She so indicated. She then signed the will
in the presence of the witnesses and they in hers and each
other's presence. I gave doctor a copy of the will, retained
the original with the letter she had previously delivered to
me, and put them both in my safe deposit box.

Significantly or not, as the jury was required to determine,
Mr. Rogoski then added (paraphrased):

I want you to reread this will carefully
to see if it meets with your approval,
if it does, mail me a letter stating that
it meets with your approval. If it does
not, I want you to come right back
and let me revise the will to conform to
your ideas.
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Such a letter was directed by the testatrix to the proponent
and it became an exhibit 4. The letter read:
‘Dec. 8/55

‘To express our thanks for your skill and kindness in our
business matter yesterday

‘DR. LUNETTE I. POWERS

Muskegon, Michigan

Muskegon, Dec. 8/55
‘A. Rogoski, Sr.

‘Dear Mr. Rogoski:

‘May I consume a few of your seldom vacant moments
to let you know how very pleased this work of yours for
us yesterday was really very classic and stated so clearly
exactly what we wished. Thanks much for your many
kindnesses.’

*160  The witnesses to the instrument had this to say,
again we narrate to obviate irrelevancies:
(Mrs. Moore)

I am a legal secretary employed by a law firm whose
offices are on the same floor as proponent's. It was a
common practice to exchange courtesies of instrument
acknowledgments between our offices.

**153  We quote now directly:
‘Q. Did you observe anything as regards the appearance,
actions, speech or conduct of Doctor Powers at this time
that caused you to question her mental capacity?

‘A. No. * * *

‘Q. And, I now show you plaintiff's or proponent's exhibit
3 which is a document in the form of a codicil dated
November 14, 1956, bearing the signature of Lunette I.
Powers, M.D., and the signatures Elsie J. Moore and
M.C. Locke, and ask you if you can identify this as your
signature?

‘A. Yes. That is my signature.

‘Q. And, do you recall the circumstances under which you
affixed that signature?

‘A. Well, Mr. Rogoski asked me to come down and
witness the codicil to Doctor Powers' will. And, Mr. Locke
and I witnessed the will. Of course I had at that time
already met Doctor Powers, so I knew her.

‘Q. You had met her?

‘A. When I signed the will.

‘Q. When you signed the original will?

‘A. That is right.

‘Q. So you knew her?

‘A. That is right.

‘Q. Yes. Was there any conversation at that time?

‘A. Oh, she remembered that I had witnessed the 1955 will.

‘Q. And, she recognized you?

‘A. Yes.

*161  ‘Q. And, she remembered that you had witnessed
her previous will?

‘A. Yes.

‘Q. And, she said so?

‘A. Yes.

‘Q. Did you at that time observe anything about her
appearance or her speech or conduct that caused you to
question her mental capacity?

‘A. No. I thought she appeared about the same.

‘Q. The other witness is Mr. Locke, and he is an attorney?

‘A. That is right.



In re Powers' Estate, 375 Mich. 150 (1965)

134 N.W.2d 148

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 6

‘Q. Of your acquaintance?

‘A. Yes.

‘Q. You may cross examine.’

As to the other witness and the December 7 will, we again
quote:

‘Q. Now Mr. McCarthy what is your occupation?

‘A. I am an insurance agent.

‘Q. Associated with what insurance office?

‘A. Caughey—Schuler—McCarthy Agency.

‘Q. Where is your office?

‘A. Fourth floor, Hackley Bank Building.

‘Q. Where is it with respect to the Rogoski law office?

‘A. Across the hall and down about two doors at this time.

‘Q. In 1955?

‘A. At the end of the hall and about four doors away.

‘Q. That is where it was in 1955?

‘A. Yes.

**154  ‘Q. Where was it in 1955 with respect to the office
where Mrs. Moore was employed?

‘A. Right next door to their office.

‘Q. I show you proponent's exhibit 1, being the purported
will of Lunette I. Powers, dated December 1955, and ask
if you identify this as your signature?

‘A. It is.

*162  ‘Q. Do you remember the circumstances under
which you affixed your signature?

‘A. I was asked to witness the will.

‘Q. Will you tell the jury please what you can recall of this
incident?

‘A. As I recall I was in my office when Mr. Rogoski came
to it, and asked me to witness a will for him. I went down
the hall I believe by myself, and into his private office,
and in the presence of Mrs. Moore and Mr. Rogoski and
Doctor Powers, witnessed her signature

‘Q. By signing your name. Did you see her sign herself?

‘A. Yes, I did.

‘Q. And, did you see Elsie Moore sign herself?

‘A. Yes, I did.

‘Q. Do you recall any conversation at that time?

‘A. There wasn't too much conversation. Doctor Powers
was asked whether or not she desired us to act as witnesses,
and she replied ‘yes.’ And, also did she understand that
she was signing her last will and testament, which she
answered she did.

‘Q. Now, did you observe anything in her appearance
or her manner of speech or her conduct that led you to
question her mantal capacity?

‘A. No.

‘Q. Did she appear to you to be an intelligent woman?

‘A. I don't believe I am qualified to look at somebody and
tell you whether they are intelligent or not.

‘Q. Did she appear to be alert?

‘A. I would say she was alert, yes.

‘Q. When she said that she knew she was signing her will,
did you believe that she did know that?

‘A. I believe so.’

The first codicil was witnessed by Charles Schuler,
deceased at the time of trial, and Allan S. Lidke, an
attorney. His relevant testimony is quoted:
*163  (Mr. Lidke)
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‘Q. I show you proponent's exhibit 2 purporting to be a
codicil to the will of Lunette I. Powers, dated December
22, 1955, and ask you if you recognize your signature at
the foot of it?

‘A. I do. That is my dignature.

‘Q. And, also do you know the signature of Mr. Schuler?

‘A. I do.

‘Q. Is that his signature?

‘A. It is.

‘Q. Yes. Do you recall the circumstances under which you
signed this?

‘A. Mr. Rogoksi came to my office and asking whether I
would witness, I thought a will at that time, I thought that
was the words he used, and asked me to come to his office
and I followed him down there, got into his office. I don't
know now whether it was a reception room or whether it
was a **155  library. I wouldn't say which room it was.
And, there was an elderly lady sitting there. And, he said
‘Doctor Powers, This is Mr. Lidke. He is a lawyer on the
same floor. Do you want him to witness this?’ She said
‘Yes.’ She proceeded to sign and I signed my name as a
witness. I left the office.

‘Q. Did you observe anything in the speech, actions or
conduct of Doctor Powers that at that time would cause
you to question her mental capacity?

‘A. I didn't. But, I didn't make much of an observation,
Mr. Parmenter.

‘Q. I understand. But, did you see anything or hear
anything at that time that would cause you to question her
mental capacity?

‘A. No, I didn't.

‘Q. You many cross examine.’

The other involved witness is likewise an attorney. As to
the November 1956 codicil, he testified:
*164  (Matthew C. Locke)

‘Q. I show you proponent's exhibit 3, which is the codicil
of November 1956, and ask you if you identify your
signature?

‘A. I do.

‘Q. Mr. Locke, will you tell us to the best of your
recollection of this event of when you acted as a witness?

‘A. Well, at this time I shared office space with John
Frederick, at Suite 411 Hackley Bank Building down the
hall from Mr. Rogoski's office. And, to the best of my
memory Mr. Rogoski came and asked me if I would come
up and witness a signature, and I said ‘yes I would.’

‘Q. Was that the usual transaction?

‘A. I witnessed other papers for him at his request, and
have had papers witnessed in his office, or by his office at
my request.

‘Q. Go ahead.

‘A. So, I went to his office, and I recall Miss Moore, or
Mrs. Moore, pardon me, was right at the door at the
same time. She had come from the front of the building,
and we were ushered into the room, and this elderly well
dressed lady was sitting there. And, Mr. Rogoski said
‘Doctor Powers, this is Mr. Locke. He is an attorney in
the next office down the hall.’ And, I acknowledged the
introduction. And, I said ‘I have heard so much about you,
and read about you in the papers, it is a pleasure to finally
meet you.’ And, she acknowledged my little statement. At
that time this document, I believe, was already laying out
on the table. And Mrs. Moore and I were asked to act
as witnesses. I think the statement was that she wished to
change her will. I don't recall the word codicil being used
at that time, but as a lawyer I knew it meant a codicil to a
will. So, Doctor Powers signed the instrument in the office,
and we both signed our names in the presence of Doctor
Powers, and we left.

*165  ‘Q. Was there any conversation between you and
Doctor Powers, or between Doctor Powers and any other
party there beyond what you recited?
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‘A. Yes. There was this, that after she signed her name I
commented on the fact of beautiful penmanship, having
in mind her age and showed a very firm hand.

‘Q. Did she respond?

‘A. She was very modest, just kind of smiled.

**156  ‘Q. Did you observe anything in her speech or her
manner or her appearance, conduct, that would cause you
to or did cause you to question her mental capacity?

‘A. None whatever.

‘Q. Did you observe anything in connection with this
transaction that appeared to indicate to you that she was
acting under any duress?

‘A. No.

‘Q. Was the transaction so far as the signing and
witnessing is concerned, conducted in accordance with the
usual and customary standard of lawyers that you are
acquainted with?

‘A. I thought so.

‘Q. That is all.’

As against the foregoing testimony bearing upon
testamentary capacity at the time of the execution of the
will and the codicils, no direct testimony was available.
Crossexamination elicited the fact that neither the will nor
the codicils thereto were read to the testatrix at the time
of execution. Redirect examination countered with the
attorney's testimony that such practice was not unusual.

For the contestants, Dr. Leonel Loder, an
ophthalmologist, testified to testatrix' seriously impaired
vision by reason of occlusionary complications and
deterioration from 1951 through 1955. Dr. Lemmen, a
neurologist-ophthalmologist testified to the accentuation
of any peculiarities a subject would exhibit as a result
of what was characterized as a ‘slight *166  stroke.’
Both doctors related these conditions in a general way to
1955 and 1956, and to the disorientation of testatrix at
that time. A number of Dr. Powers' medical associates,
hospital staff nurses, neighbors, close associates and life-
long friends testified to a litany of deviations from normal

conduct running from mild eccentricity to complete loss
of sense of time and place. Unquestionably, some time
before her ultimate confinement in the State Hospital
at Traverse City, and as early as January, 1957, Dr.
Powers began to suffer from hallucinations and worse.
By that time she was a sick, miserable, if not completely
mentally incompetent person. On January 17th of that
year she suffered a complete mental collapse, diagnosed as
a senile psychosis. In the interim, between the time of the
execution of the will and its codicils and her commitment,
she deteriorated mentally and it is not at all beyond the
range of legitimate inference that the process began earlier.
Proponents participated in effecting the surrender of her
narcotics' license in June of 1956. Most of the witnesses
produced by contestants—around 30 in number—are
classified in groups: Old friends, neighbors, employees and
professional colleagues (M.D.'s and R.N.'s). All of these
testified to varying degrees of asocial, eccentric, irrational
and professionally substandard conduct. The closest in
point of time is that of Dr. Hartwell who drove testatrix
to a party sponsored by medical associates of hers. They
were younger and known as ‘Powers Boys' because she
wrote them dutifully while they were in military service in
World War II. We have scrutinized the excerpts quoted in
the appendix and the meaning urged for it by contestants.
There is a vast deal of testimony included that failed to
meet the test of relevancy; among it was the purported
ethical professional standards of attorneys. Proponent
and his wife, *167  under gruelling cross-examination,
were asked improper questions viewed even in the wide
scope allowed in attacking the credibility of witnesses.

Most of the witnesses fix January of 1955 the date of death
of Dr. Powers' long time friend and driver, Miss Mann,
as the time when her most noticeable change in general
conduct pattern took place.

It is fair to say that if all the evidence adduced by
contestants were properly admitted—and no reversible
error in its admission took place—there is ample basis
upon which to sustain the jury's finding, so **157  far as
it reflected lack of testamentary capacity.

We will turn now to an analysis of some of the specific
testimony to which objection was made and motions
to strike addressed on the question of Dr. Powers'
testamentary capacity by nonexpert lay witnesses. We set
out the questions and the responses thereto and examine
them:
(Eugene R. Ruel)
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‘Q. All right. Now, based upon your observations of
Doctor Powers, say in the spring of 1955, and throughout
the year of 1955, based upon these things you have told
us about, do you have any opinion as to whether or not
Doctor Powers was mentally competent during the year
1955?

‘A. Yes, I do.

‘MR. PARMENTER: I object to the witness giving
an opinion that the testatrix was mentally incompetent,
because he has testified to no fact or facts inconsistent with
mental capacity to make a will. * * *

‘THE COURT: I will allow him to give his own opinion.
The jury will understand that it is based entirely upon what
facts he had before him, and I will allow the jury to give it
what weight they feel is justified.

‘Q. What was your opinion?

‘A. Well, that she was deteriorating, I thought possibly
mentally. She didn't seem alert. From *168  the way I can
draw my opinion is from when I knew her in 1946 and
1947, how alert she had been, and then seeing her after
this, that there was such a definite change in her manner
of walking and she'd stare and so forth.

‘Q. I think you siad that you felt there was some
deterioration. Do you have any opinion as to whether or
not she was mentally competent?

‘A. Well, I don't. I believe at that time she wasn't.

CROSS EXAMINATION
(Mr. Parmenter)
‘Q. Mentally competent to what, Mr. Ruel?

‘A. Well, as persons grow older I think you, I think
possibly that they seem to kind of deteriorate in their
quickness and in their, possibly thought and actions.

‘Q. Would you have an opinion as to whether or not at
this time whether she had the mental capacity to know the
extent of her property?

‘A. I would not know. I didn't know anything about her
real estate or any of her affairs.

‘Q. Well, would you know whether—would you have an
opinion as to whether she had enough sense, enough mind
to realize what her property consisted of?

‘A. No, I wouldn't.

‘Q. Would you have an opinion, Mr. Ruel, as to whether
or not at that time, in the fall of 1955, she had enough
sense to know who would be the members of her family,
and who would be her friends and who would be the natural
objects of her bounty? Would you have an opinion as to
whether she had sense to know these things?

‘A. No. I wouldn't.’

Clearly the foregoing witness' opinion previously given
should have been stricken, if need by on the court's own
motion.

[3]  [4]  To justify admission of the witness' opinion as to
testamentary capacity, a minimal showing that he *169
at least understood **158  the term was required (95
C.J.S. Wills § 462, p. 433):
‘Evidence in the form of an opinion that the testator
lacked testamentary capacity does not raise an issue for
the jury where it is shown that the witness expressing
the opinion did not comprehend the requisites of
testamentary capacity.’

[5]  Such is the situation here. The witness disclaimed any
knowledge of whether the testatrix possessed any of the
specific elements of testamentary capacity. The opinion
broadly based on ‘mental competency’ generally ‘during
1955’ was under these circumstances inadmissible.
(Steven G. Zarnas)

[6]  ‘Q. Now, based upon what you have seen of Doctor
Powers during your employment at the bus station,
through March of 1956 on up until say January of 1957,
based upon what you saw, do you have an opinion as to
whether or not she was mentally competent during the
times that you saw her?
‘A. Yes.

‘MR. PARMENTER: I object to the witness giving an
opinion if the testatrix was mentally competent, because
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the witness testified to no fact or facts inconsistent with
mental competency.

‘THE COURT: I will allow him to answer, and the jury
will give it what weight they are entitled to in view of the
fact.

‘Q. You say you do have an opinion?

‘A. Yes, I do.

‘Q. What is your opinion?

‘A. Well, from observing Doctor Powers at the time, I felt
that she was mentally ill. I mean this is my own opinion. I
am no doctor, but this is what I feel.’

The equivocal nature of this witness' testimony that ‘I felt
* * * she was mentally ill’ is susceptible *170  to the same
infirmity as that of the preceding witness.

We are not prepared to say that the admission of the
opinion evidence of the 2 previous witnesses taken alone
would be reversibly erroneous. Its admission, however,
must be viewed together with other evidence erroneously
admitted as the composite affects the total atmosphere of
a fair trial to which both parties were entitled.

The testimony allowed to be given by the expert Dr.
Watson, a phychiatrist (through no fault of his and our
criticism is not directed to him) is so foreign to the issue
in a will contest as to border upon the ludicrous. For
example:
‘Well how about the relationship of lawyer and client
or doctor and patient or some other similar professional
relationship? Let's talk about, well, let's talk about lawyer
and client. That might be a good starting place.

Objection—(by proponent's counsel)

‘THE COURT: I will allow him to answer the question.

[without an answer to the previous ‘question,’ if it were in
fact a question, counsel for contestants continued]:

‘Q. There is plenty of evidence for the jury and the court to
recognize the situation. What I am trying to get at here is the
unique situation between the lawyer and his client or a doctor

and his patient and the reliance and the trust that is reposed
therein with respect to one's trust and thus influence ability.
Then after that we can determine the ordinary amount
that is repossessed [reposed?] in that relationship, we can
talk then about our **159  influence. But manifestly, we
can't talk about undue influence until we can talk about
the norm of what is influence in such a situation and that
is what I seek to do.

‘The Court: I will allow you to proceed.

‘A. One of the characteristics of all professional
relationships is that the person who comes to the *171
professional comes completely unequipped to take care
of their own interests in that relationship. For example,
my patients come to me and they seek my professional
advice as a psychiatrist. They have no way whatsoever
of knowing whether I am good, bad, or indifferent. They
must trust me and this places upon the relationships
certain psychological characteristics which in my opinion
and in the opinion of most of my colleagues is a very vital
core part of all professional relationships and that is, the
patient comes in and very blindly assumes that you will
take care of them on one hand. They place themselves
in your hand and they attribute to the professional, I
am speaking generally now, all sorts of magic which in
fact, you do not possess, and it is the central issue of
all professional ethical responsibilities to avoid accepting
this magic and acting upon it. It is your duty as a doctor
or a lawyer to hold back the powerful tendencies of your
patients and your clients to let you do things to them and
for them that [are] inappropriate because they in fact are
only giving you this blind trust and they are not weighing
the pros and cons of whether you will handle them well or
not. This is the basic element of our professional obligation
in all the professional relationships. Lawyers, psychiatrists,
social workers, ministers, teachers, and we expect our
professionals to do this.’

[7]  [8]  While the foregoing dissertation on the
obligations of doctors, psychiatrists, real estate agents,
social workers, ministers and teachers might make an
interesting topic for a joint seminar of the specified
callings, the conclusions implicit in the answer were
lethally prejudicial to the proponent. Very shortly
thereafter, in response to another (sic) question, Dr.
Watson (on cross examination) supplied testimonially this
novel addition to the legal definitions of a will and of
testamentary capacity:
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*172  ‘As a layman again, I can't certainly remember the
will, but wills are complex psychological phenomena * * *

‘Q. Do you think that our society is replete with people
who are transacting business, practicing professions,
transacting business with the bank, buying and selling
securities, making reports to the government and doing
all these things who don't have the bare mental equipment
required to make a will and yet cannot be observed by their
fellow citizens?

‘A. No, the standard of incompetency to make a will is much
broader.’ (Emphasis supplied.)

Even though the foregoing was adduced on cross
examination, it exceeded permissible bounds. It
substituted for the established legal tests of testamentary
capacity the espoused standard of the testifying expert.

[9]  The function of the expert witness is to supply
expert testimony. This includes, when proper foundation
is laid, opinion evidence. This opinion evidence may even
embrace ultimate issues of fact Dudek v. Popp, 373 Mich.
300, 307, 129 N.W.2d 393, and the Court Rule there cited.

[10]  What the opinion of an expert does not yet extend to
is the creation of new legal definitions and standards, and
legal conclusions. We adverted to this general proposition
as lately as **160  Washburn v. Lucas, 373 Mich. 610,

611, 617, 130 N.W.2d 406. 2  Though the holding there
was concerned with a legal conclusion ‘the right of
the intersection’ in an automobile negligence case, the
analogy to be drawn is poignantly clear. Whatever latitude
presently attends the expert's conclusionary testimony in
that field, it doesn't extend to creating new legal definitions
of negligence or proximate *173  cause. Neither in this
area does it extend to the creation of a new legal definition
of a will, nor a new legal standard for testamentary
capacity. There must be some point, objection or no,
at which a court sua sponte is obligated to say judicial
determination is still something more than choosing
between conflicting theories of expertise. That point was
reached in this case. The short of it is that while the verdict
of the jury is completely sustainable by the testimony, the
whole proceeding failed to measure up to what need not
be defined here again—a fair trial.

We mention, in addition, other error which might be
expected to occur in the event of retrial. Proponent
specifically requested instruction upon the relationship
of hallucination to testamentary capacity. Evidence was
introduced that Dr. Powers' mother died in 1927 and
her father in 1934, but that she labored under the
hallucination and delusion they were still alive; that she
would put her mother to bed and try to keep everybody
quiet so they would not disturb her; that she would go
through the house calling her mother and father and
scolding them because they did not answer; that she had
a chair her father liked to sit in, which she kept handy for
him when he visited her; and that she was going to make a
trip to Portland, Michigan, as her parents would be glad
to see her.

The trial judge refused to give appellant's instructions and
in no way covered the issue of delusion in his charge.
Appellant contends that:
‘In the absence of instructions covering the subject, it was
inevitable that the jury would have a misconception of the
effect of delusions upon testamentary capacity and would
conclude that a person who was subject to delusions was
mentally incompetent to make a will.’

*174  Appellees answer:
‘We do not claim that an insane delusion affected Dr.
Powers' will. She thought her parents were alive and put
them to bed in 1955, but she did not put them in her will.
This was not the question.

‘We do say, however, that the many delusions Dr. Powers
suffered show that she was mentally incompetent in 1955
to make a will.’

Chief Justice Cooley in Rice v. Rice, 53 Mich. 432, 433, 19
N.W. 132 (1884), called attention to the trial judge's duty
to instruct in re delusions (hallucinations) as follows, p.
434, 19 N.W. p. 133:
‘Several witnesses called for the contestants, after
testifying to the facts tending to prove the delusions which
have been referred to, were allowed to give their opinions
whether the decedent had capacity to make the will in
question, or to dictate its terms. Perhaps the evidence was
admissible in every instance; but it is impossible to read the
record without being convinced that the opinions testified
to were formed mainly, and in some cases probably
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exclusively, on the talk of the decedent which indicated the
delusions referred to, and that the witnesses, in giving their
answers, were, in some cases at least, under a mistake as
to the effect of such delusions upon testamentary **161
capacity. Mischief from such evidence is likely to result,
unless carefully guarded against by the trial judge in his
instructions; but it must of necessity be left to him to give
the proper cautions.’

[11]  We believe the trial court committed serious error
in not instructing the jury in regard to delusions. We
are constrained to agree with appellant that without
such an instruction the ordinary juror would conclude
that a person subject to delusions was testamentarily
incompetent. Such conclusion is legally erroneous and the
failure to instruct on the question constituted reversible
error.

*175  [12]  [13]  We include an additional caveat. Lay
witnesses, before they may express a testimonial opinion
as to testamentary capacity must testify first to facts
inconsistent with sanity. See Hibbard v. Baker, 141 Mich.
124, 104 N.W. 399 (Syllabus 3):
‘Nonexpert witnesses should not be allowed to give their
opinions that a testator was mentally incompetent when
they testify to no facts inconsistent with sanity.’

This test should be observed as to all non-expert witnesses
who might be called, including those who already testified
in the court below.

The trial of this case was overemotionalized and
underdisciplined. This was reflected in the briefing as well
as in argument before us. We do not take kindly to the
statements in contestant's brief:
‘The jury judged it [this case] on the facts. The visiting
judge affirmed their verdict. We are confident that this
Court will do likewise irrespective of personal feelings for
Mr. Rogoski.’ (Emphasis supplied.)

We do not apprehend what counsel believes this Court's
‘personal feelings' for the proponent are supposed
to be. We do apprehend that courts of justice are
not forums for the exchange of testimonial views on
legal professional ethics, psychiatric definitions of legal
instruments, testimonial observations on the professional
obligations of realtors, social workers and clergymen and

testimonial lay opinions on the broad concept of ‘mental
competency’ unrelated to the established requirements
of testamentary capacity, in a will contest and vague as
to point of time; the financial ability of an attorney-
beneficiary to afford first-class passage to an American
Bar Association convention; the significance of the make,
model and year of the *176  drives and his previous year's
income tax return, all of which came into the record. No
appellate duty is so distasteful as to set aside the ultimate
conclusion of 8 weeks' trial, an infinity of time in legal
research and briefing, a prodigal amount of money, and
the expenditure of sorely needed judicial time. To do
otherwise here, however, would be to abdicate our duty in
rationalization of the outcome by reason of the foregoing
factors. We have no alternative but to reverse and remand.
[14]  Whether proponent used questionable professional

judgment in drawing the instrument involved need not be
retried; it is irrelevant. Proponent's status as a member of
the bar of Michigan adds not one centimeter, nor subtracts
one from his position as a party litigant, and this question
should take no time in trial.

The following questions, answers, objections and rulings
of the court are exemplary of such irrelevant matter:
‘Q. And I will ask you, Mr. Clink, if whether or not
having been a lawyer for 27 years and a prosecuting
attorney, and a probate judge, you are acquainted with the
standard of conduct, standard of practice of attorneys in
this community, concerning the drafting and execution of
wills. * * *

**162  ‘MR. CARY (Appellant's attorney): If it please
the court, this question here gets us into an entirely new
and distinct lawsuit as to the question of ethics. And as a
question of the proper drafting of wills. The issue here is
the mental competency of Dr. Powers at the time the will
in question was drawn and whether or not undue influence
was exerted. Now, the question of what this gentlemen's
opinion is as to the ethical practice of drawing wills is
entirely different lawsuit which is a matter to be considered
by another tribunal, if the matter is ever brought to such
a status. And here we have spent considerable time in
connection with the trial of  *177  this case and to go
further into collateral issues is going to prolong the time
of that trial. Now, how it could in any way bear upon
the issues of this particular controversy, is a matter that
is an entirely different issue. As to whether or not Mr.
Alexis J. Rogoski followed the practice or didn't follow the
practice, or that is a matter that is for an entirely different
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tribunal and not for this one, and only raises collateral
issues here which would tend to pass clouds upon what the
real issues are and get us into matters which are prejudicial
to the case of the proponent and we seriously object to
such testimony and such matters of controversy which are
entirely beside the point. * * *

‘THE COURT: I will allow you to proceed. * * *

‘Q. Mr. Clink, would you be familiar with that standard
of practice in December of 1955?

‘A. Yes.

‘Q. Now, I will ask you, in your opinion what the standard
of practice is concerning a lawyer drafting a will for a non-
relative, making himself and a member of his immediate
family a beneficiary under that will?

‘A. Well, this standard would require of referring of that
client to another attorney. * * *

‘Q. All right. Now, Mr. Clink, if I told you that testimony
has been brought out at this trial that an attorney in this
community drafted a will for a non-relative leaving at least
a portion of an estate to himself and to his wife, do you
have an opinion as to how this conduct would measure
up to the standard of conduct of other attorneys in this
community?

‘MR. CARY: If Your Honor please, that is a hypothetical
question put to this man as an expert and it does not
contain all of the elements of a hypothetical question
as to all of the facts which would have to be taken in
consideration to answer this question, and it does not
comply with the rules as to hypothetical questions and is
inadmissible and incompetent.

*178  ‘THE COURT: I will allow him to answer.

‘A. I do.

‘Q. And what is your opinion?

‘A. My opinion [is] would be highly unprofessional.’

The forum in which to test unprofessional conduct of an
attorney in this State is adequately supplied in the State
Bar grievance procedure. The forum in which not to test

it is a jury trial determining testamentary capacity and
undue influence.

The purity of motive of the advocates representing those
found to be proper parties in interest is not to be the
subject of consideration. It is not in issue.

In his closing argument, Attorney John S. White,
representing the heirs, made the following statement to the
jury:
‘We have never claimed to you at any time that the heirs
[are] out to have this woman's estate. Haven't **163
brought any witnesses here to tell you that. Now I am sure
that it must puzzle Mr. and Mrs. Rogoski when they try
to figure out what am I doing here.

Now, understanding that we can not, the heirs can not
obtain any more out of this lawsuit for there are six prior
wills that all disinherit the heirs. But remember this, the
heirs can get something out of this case. It won't buy a
Cadillac automobile and it won't take them to London to
Bar meetings, but they can get justice out of this case. It
is something that you can't get with money. I think the
position of the heirs, as I said right from the outset, the
heirs have a right to contest this case if for no other reason
than to see that justice is done, and because there is a
principle involved in this case.' (Emphasis supplied.)

[15]  The attorneys of record in this case are officers of
the court performing their professional obligation and
comments as to what their clients ‘can (or can not) get out
of it’ are highly improper.

*179  This will contest is on no different legal and factual
basis than any other in our past jurisprudence and we
caution court and counsel if the case is retried to confine
the testimony to the issues:
(1) The well-defined, well-recognized test of the testatrix'
competency to execute the testamentary instrument at the
time she executed it;

(2) The equally well-defined and well-recognized issue of
the exercise of fraud or undue influence in the execution
thereof, including any presumption created by the fact
that proponent was deceased's attorney and the fact that
he drew the instrument here involved as such.
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The order denying a new trial is vacated and set aside and
the case is remanded for further proceedings. Proponent
may have costs.

DETHMERS, KELLY and SMITH, JJ., concurred with
O'HARA, J.

SOURIS, Justice (for reversal and remand).

Reluctantly, I join my Brother O'Hara's conclusion that a
new trial must be ordered in this case. As I read the record
there is ample evidence to sustain the jury's verdict either
on the basis that testatrix lacked testamentary capacity
or on the basis of fraud and undue influence. Yet, the
very factors which prompt Justice O'Hara to characterize
this trial as ‘overemotionalized and underdisciplined’
persuade me that neither proponent nor contestants were
accorded the fair trial due them and which it is our
obligation, as it is also the trial judge's, to provide. On
the authority currently appearing in GCR 1963, 865.1(7),
I would reverse and remand for new trial.

Upon retrial of this case, it is to be hoped that prejudicially
erroneous evidence will be challenged promptly by
appropriate objection followed by a motion to strike
whenever necessary to protect the *180  parties' respective

interests. 1  Whenever such objection or motion is made,
it is the judge's duty to rule unequivocally thereon
and to instruct the jury to disregard evidence given
which is ordered stricken. Too frequently in the **164
trial reviewed grossly prejudicial evidence was admitted
without so much as an objection and too frequently when
an objection was made the court failed to rule directly
thereon but, instead, ordered the examiner to ‘proceed’.

There is also demonstrated in this case an apparently
growing practice of reliance upon what is called in
this record a ‘continuing objection’ by which is meant
an objection is deemed taken whenever objectionable
evidence is offered without need to express such objection
for a timely ruling on the record. However useful, and
perhaps unobjectionable, such practice may be when
restricted to a clearly identifiable and brief line of
inquiry as to which an objection is made, argued, and
disposed of by ruling, it should not be permitted in other
circumstances.

While one of contestants' claims was that the will and
codicils were the product of proponent's undue influence
over testatrix, contestants did not request, and the trial
judge did not submit to the jury, an instruction on the
presumption of undue influence which arises in this case
by virtue of the fiduciary relationship existing between
proponent and testatrix, proponent having been testatrix's
lawyer, and having, in fact, drafted the proposed will and
its codicils by which he and his wife were named principal
beneficiaries of testatrix's estate. We have very recently
reviewed the presumption of undue *181  influence which
arises in such cases when a testator favors in his will
a person who is in a confidential and fiduciary relation
with him. See In re Wood's Estate (1965), 374 Mich.
278, 132 N.W.2d 35. When the fiduciary so benefited
directly or indirectly, happens to be a lawyer-scrivener of
the challenged testament, the burden of overcoming the
presumption quite obviously is substantially greater than
had an independent and disinterested person prepared
the testamentary instruments. Indeed, this Court almost
60 years ago bluntly warned the profession against such
conduct, in Abrey v. Duffield (1907), 149 Mich. 248, at
259, 112 N.W. 936, at 940:
‘* * * By statute, a bequest to a subscribing witness,
necessry for proving the will, is declared absolutely void
(Comp.Laws, § 9268), and this, though the subscribing
witness may be and generally is ignorant of the contents
of the will. Although there is no statute to invalidate a
bequest to a scrivener, the reasons are, at least, as strong
for such a statute as in the case of the subscribing witness.
I believe it to be generally recognized by the profession as
contrary to the spirit of its code of ethics for a lawyer to
draft a will making dispositions of property in his favor,
and this court has held that such dispositions are properly
looked upon with suspicion. Dudley v. Gates, 124 Mich.
440, 83 N.W. 97, 86 N.W. 959. * * *’

Reversed and remanded. Proponent may have costs.

KAVANAGH, C. J., and BLACK, J., concurred with
SOURIS, J.

BLACK, Justice.

Refer back to my dissent, *182  In re Powers' Estate,
362 Mich. 222, 235–241, 106 N.W.2d 833, 839. The initial
paragraph of that dissent foretold what has so far ensued:
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‘I know of no better way to legalize the Jarndyced mulct
of a testator's fat estate than to lay down an unqualified
rule that his collaterally distant heirs, all of whom have
been previously and steadily disinherited by a series of
produced, proven and fully residuary testaments, are
eligible as contestants of what purports to be his latest
will.’

**165  Now that this first will contest has gone on to one
trial measuring eight weeks, and now that it must go back
for another, it seems to me that what remains of our 1961
majority should examine again its holding (362 Mich. 222–
234, 106 N.W.2d 833); a holding which has permitted these
collaterally distant and six-times previously disinherited
relatives to remain in the contest as intruder contestants
and record clutterers.

During his jury argument counsel for such relatives
unreservedly conceded that his clients as contestants could
obtain nothing in view of the ‘six prior wills that all
disinherit the heirs.’ (see full quotation in Justice O'Hara's
opinion). Does not some Brother, one at very least,
perceive at long last a potent reason why this contest

took so long to try? Is not some other Brother convinced,
just by the bills against this estate (for counsel fees and
litigatory expenses) which have already been approved,
that something (especially when it is within this Court's
power) should be done to assure that retrial of this first
contest should be confined to the sole issue, that is, the
issue made by the petition for probate of will and the

prosecutor's notice of contest? *

The contest raging over this estate, considering its
monetary size and the involvement of charitable
*183  bequests as made in the immediately preceding

testament, is due in the absence of immediately needful
superintendence to reflect odiously on Michigan's ‘one
court of justice’ (of which our Court is the responsible
head; Const.1963, art. 6, § 1). To meet the situation there
should be added, to our mandate of reversal, a direction
that the circuit court enter an order striking from the
record the notice of contest these collateral relatives have
filed.

All Citations

375 Mich. 150, 134 N.W.2d 148

Footnotes
1 C.L.1948, § 617.58, Stat.Ann. § 27.907.

2 While this citation is to a dissenting opinion as to decisional results, by separate concurrence, the majority agreed with
the dissent as to the evidentiary question. See the majority opinion at pp. 620–621, 130 N.W.2d 406.

1 Metropolitan Life Insurance Co. of New York v. Ethier (1876), 34 Mich. 277, 278 (Cooley, C.J.); Brown v. Barnes (1878),
39 Mich. 211, 214; Baumier v. Antiau (1890), 79 Mich. 509, 516, 44 N.W. 939; Weiser v. Welch (1897), 112 Mich. 134,
137, 70 N.W. 438; In re Paquin's Estate (1950), 328 Mich. 293, 304–305, 43 N.W.2d 858; In re Kanera's Estate (1952),
334 Mich. 461, 475–476, 54 N.W.2d 718.

* The petition for probate and notice of contest by those eligible to contest frame the triable issue. In re Reid's Estate,
248 Mich. 360, 227 N.W. 813.
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497 Mich. 13
Supreme Court of Michigan.

AUTO–OWNERS INSURANCE CO
v.

ALL STAR LAWN SPECIALISTS PLUS, INC.

Docket No. 149036.
|

Nov. 25, 2014.

Synopsis
Background: Insurer brought declaratory judgment action
against worker who was injured while working on
insured's lawn crew, asserting that none of its insurance
policies applied to worker's claims. The Circuit Court,
Macomb County, John C. Foster, J., granted summary
disposition in favor of worker. Insurer appealed. The
Court of Appeals, 303 Mich.App. 288, 845 N.W.2d 744,
reversed. Worker sought leave to appeal.

[Holding:] The Supreme Court held that worker was
an independent contractor, rather than employee, for
purposes of Workers' Disability Compensation Act
(WDCA).

Reversed and remanded.

West Headnotes (2)

[1] Workers' Compensation
Persons in Particular Employments

Workers' Compensation
Exclusiveness of Remedies Afforded by

Acts

Worker loading leaves into a truck using a leaf
vacuum machine on insured's property was
an independent contractor of insured, rather
than an employee, pursuant to the Worker's
Disability Compensation Act (WDCA), and
therefore worker's remedies were not limited
to workers' compensation benefits pursuant
to insured's workers' compensation insurance
policy, where worker held himself out to the

public to perform the same services as the
work he performed for insured. M.C.L.A. §
418.161(1)(n).

3 Cases that cite this headnote

[2] Workers' Compensation
Meaning of “employee” and similar

terms in general

Workers' Compensation
Determination and tests of status in

general

The three criteria that must be met for a
person performing service in the course of the
trade, business, profession, or occupation of
an employer at the time of the injury to be
considered an employee under the Workers'
Disability Compensation Act (WDCA) are
that a person, in relation to this service: (1)
does not maintain a separate business; (2)
does not hold himself or herself out to and
render service to the public; and (3) is not
an employer subject to this act. M.C.L.A. §
418.161(1)(n).

5 Cases that cite this headnote

Attorneys and Law Firms

**520  Kallas & Henk PC, Bloomfield Hills (by
Constantine N. Kallas and Michele L. Riker–Semon) for
Auto–Owners Insurance Company.

Mark Granzotto, PC, Royal Oak (by Mark Granzotto),
and Metro Detroit Injury Law PLLC, St. Clair Shores (by
Daniel P. Beck) for Joseph M. Derry.

Opinion

PER CURIAM.

*15  In this case, we are called upon to interpret the
definition of “employee” as found in MCL 418.161(1)(n),
prior to being amended in 2011, which is a provision in the
Worker's Disability Compensation Act (WDCA), MCL
418.101 et seq. By a special panel convened to hear this
case under MCR 7.215(J), the Court of Appeals rejected
that Court's previous interpretation of this definition in
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Amerisure Ins. Cos. v. Time Auto Transp., Inc. 1  Because
we believe the term “employee” as defined in the WDCA
was properly interpreted in Amerisure, we reverse the
Court of Appeals.

**521  *16  While working on a fall clean-up job for
defendant All Star Specialists Plus, Inc., defendant Joseph
Derry was loading leaves into a truck using a leaf vacuum
machine when the machine tipped over, injuring him.
At the time, All Star had three insurance policies issued
by Auto–Owners Insurance Company: (1) a commercial
general liability policy, (2) a commercial automobile
insurance (no-fault) policy, and (3) a commercial workers'
compensation policy. The general liability policy excludes
from coverage “[a]ny obligation of the insured under
a workers['] compensation ... law,” and the no-fault
policy excludes coverage for “any expenses that would be
payable under any workers['] compensation law....”

Derry brought a negligence suit against All Star
and one of its owners, Jeffery Harrison, for his
injuries and sued Auto–Owners for no-fault benefits.
Plaintiff Auto–Owners later filed the present declaratory
judgment action, seeking a determination that Derry
was an employee of All Star and, thus, that the only
insurance coverage available was under the workers'
compensation policy. Plaintiff Auto–Owners moved for
summary disposition pursuant to MCR 2.116(C)(10).
Derry contended that because he was an independent
contractor, the general liability policy and no-fault
policy applied to his negligence and no-fault claims,
respectively. The trial court concluded that because it was
uncontroverted that Derry held himself out to the public
to perform the same services as the work he performed
for All Star, Derry was an independent contractor at
the time of his injury and not an employee, and that
Derry was therefore entitled to coverage under Auto–
Owners' general liability and no-fault policies. The court
denied Auto–Owners' motion for summary disposition
and granted summary disposition in favor of Derry.

*17  Auto–Owners appealed in the Court of Appeals,
and the panel affirmed in part and reversed in part in a

published opinion. 2  The panel affirmed the trial court's
conclusion that Derry was an independent contractor
for purposes of the WDCA. However, the panel only
reached this conclusion because it was bound under MCR
7.215(J)(1) to follow the Court of Appeals' prior decision
in Amerisure, which held that each criterion of MCL

418.161(1)(n) must be satisfied for an individual to be an
employee, and otherwise would have held that Derry was
an employee. The panel called for a special panel to resolve
the conflict.

A special panel was convened, 3  and in a published 4–
3 decision, the majority reversed the trial court's order
granting summary disposition in favor of Derry and,
thus, its determination that Derry was an independent

contractor. 4  The special panel majority overruled
Amerisure and held “that all three of the statutory
criteria in MCL 418.161(1)(n) must be met before an

individual is divested of ‘employee’ status.” 5  The majority
concluded that because Derry only met two of the
three criteria, Derry remained an employee at the time

of his injury. 6  The majority concluded that only the
workers' compensation policy provided coverage and that
the **522  trial court had erred by entering summary

disposition in favor of Derry. 7

*18  Derry sought leave to appeal in this Court,
specifically seeking reversal of the special panel majority's
ruling that he was an employee under MCL 418.161(1)(n).

[1]  The workers' compensation policy at issue provides
insurance for certain bodily injuries when benefits are

required by the WDCA. 8  The issue before this Court is
the proper interpretation of the definition of “employee”
in § 161 of the WDCA, specifically subsection (1)(n), prior

to being amended in 2011. 9  That subsection provided:

(1) As used in this act, “employee” means:
* * *

[2]  (n) Every person performing service in the course
of the trade, business, profession, or occupation of an
employer at the time of the injury, if the person in
relation to this service does not maintain a separate
business, does not hold *19  himself or herself out to
and render service to the public, and is not an employer
subject to this act. [Emphasis added.]

The Court of Appeals correctly interpreted this provision
in its decision in Amerisure, stating, “By so employing the
word ‘not,’ the Legislature intended that once one of these
three provisions occurs, the individual is not an employee.
Thus, each provision must be satisfied for an individual
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to be an employee.” 10  Therefore, the three criteria that
must be met for a person “performing service in the course
of the trade, business, profession, or occupation of an
employer at the time of the injury” to be considered an
employee are that a person, “in relation to this service”:
(1) does not maintain a separate business, (2) does not hold
himself or herself out to and render service to the public,
and (3) is not an employer subject to this act. As a result, if
a person, in relation to the service in question, maintains
a separate business or holds himself or herself out to and
renders service to the public or is an employer subject to
this act (i.e., if the person fails to satisfy any one of the
three criteria), then that person is excluded from employee
status.

By requiring that all three statutory criteria be met
for an employee to be divested of employee status, the
special panel majority's interpretation ignored the word
“not” contained in each criterion. This interpretation
contravenes the principle of statutory interpretation that
“[c]ourts must give effect to every word, **523  phrase,
and clause in a statute and avoid an interpretation that

renders nugatory or surplusage any part of a statute.” 11

We instead agree with dissenting Judge BORRELLO,
who correctly concluded that Amerisure was properly
decided. *20  Contrary to the majority's assertions, the
Amerisure interpretation does not ignore the word “and”
in MCL 418.161(1)(n); it takes into consideration both
the word “and” connecting the three criteria and the
word “not” within each criterion. Each criterion of MCL
418.161(1)(n) must be satisfied for an individual to be
considered an employee; conversely, failure to satisfy any
one of the three criteria will exclude an individual from
employee status.

When overruling Amerisure, the special panel majority

expressly adopted the reasoning of the prior panel, 12

which relied in part on a paraphrase of MCL 418.161(1)
(n) in Chief Justice TAYLOR'S lead opinion in Reed v.

Yackell. 13  However, to the extent that the special panel
relied on this paraphrase by adopting the reasoning of the
original panel, their reliance was misplaced. Chief Justice
TAYLOR attempted to paraphrase the cumbersome
language of MCL 418.161(1)(n) as follows:

[MCL 418.161(1)(n) ] provides that every person
performing a service in the course of an employer's
trade, business, profession, or occupation is an

employee of that employer. However, the statute
continues by excluding from this group any such person
who: (1) maintains his or her own business in relation
to the service he or she provides the employer, (2)
holds himself or herself out to the public to render the
same service that he or she performed for the employer,
and (3) is himself or herself an employer subject to
the WDCA. [Reed, 473 Mich. at 535, 703 N.W.2d 1
(opinion by TAYLOR, C.J.).]
Chief Justice TAYLOR thus sought to replace the
confusing negative definition of an employee created by
MCL 418.161(1)(n) with a positive definition of people
who are excluded from the statutory class of employees
by *21  operation of the statute. This statement may
not, however, be interpreted as an indication that this
Court believed all three criteria of MCL 418.161(1)(n)
must be met for a person to be excluded from employee
status.

As an initial consideration, Reed was a plurality opinion

and does not constitute binding precedent of this Court. 14

Therefore, even if Chief Justice TAYLOR'S paraphrase
indicated that he had favored the special panel majority's
interpretation of MCL 418.161(1)(n), the statement could
not be taken as guidance from this Court because the lead
opinion only represented the views of three justices.

Chief Justice TAYLOR'S paraphrase in Reed was also

dictum and, again, is not binding precedent. 15  The
differences between **524  the statutory language and the
paraphrase had no impact on the decision in Reed because
the question before this Court was the meaning of the

statutory phrase “this service.” 16  Reed never addressed
whether a person is excluded from employee status if he or
she fails to meet only one criterion in MCL 418.161(1)(n).

Lastly, to the extent that the plurality in Reed did
contemplate this question, it demonstrated no intention
of changing Amerisure's settled interpretation. To the
contrary, it was undisputed throughout Reed that the

plaintiff was not an employer under the WDCA. 17  Under
*22  the interpretation of MCL 418.161(1)(n) adopted by

the original panel and special panel majority in this matter,
this in itself would have been sufficient to conclude that
the plaintiff retained his status as an “employee.” This
Court in Reed, however, found it necessary to explore
whether the other two statutory criteria were also satisfied
before making this determination, as Amerisure requires.
Reed was thus considered and decided in a manner
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fully consistent with Amerisure's interpretation of MCL
418.161(1)(n), and it is readily apparent that the plurality
did not intend to disrupt that interpretation.

Because the special panel majority of the Court of Appeals
incorrectly interpreted MCL 418.161(1)(n), we reverse
that decision and remand this matter to the Macomb
Circuit Court for further proceedings consistent with this
opinion and the Court of Appeals' July 9, 2013 opinion.

YOUNG, C.J., and MARKMAN, MARY BETH
KELLY, ZAHRA, McCORMACK, and VIVIANO, JJ,
concurred.

MICHAEL F. CAVANAGH, J. I would have granted
leave to appeal.

All Citations

497 Mich. 13, 857 N.W.2d 520

Footnotes
1 Amerisure Ins. Cos. v. Time Auto Transp., Inc., 196 Mich.App. 569, 493 N.W.2d 482 (1992).

2 Auto–Owners Ins. Co. v. All Star Lawn Specialists Plus, Inc., 301 Mich.App. 515, 838 N.W.2d 166 (2013).

3 Auto–Owners Ins. Co. v. All Star Lawn Specialists Plus, Inc., 301 Mich.App. 801 (2013).

4 Auto–Owners Ins. Co. v. All Star Lawn Specialists Plus, Inc., 303 Mich.App. 288, 845 N.W.2d 744 (2013).

5 Id. at 301, 845 N.W.2d 744 (emphasis added).

6 Id.

7 Id.

8 As this Court summarized in Hoste v. Shanty Creek Mgt., Inc., 459 Mich. 561, 570, 592 N.W.2d 360 (1999):
Michigan's Worker's Disability Compensation Act requires that employers provide compensation to employees for
injuries suffered in the course of the employee's employment, regardless of who is at fault. MCL 418.301.... In return
for this almost automatic liability, employees are limited in the amount of compensation they may collect, and, except
in limited circumstances, may not bring a tort action against the employer. See MCL 418.131.... The statute also
defines who is an “employee” in § 161, and by doing so determines which individuals have essentially traded the
right to bring a tort action for the right to benefits.

9 Subsection (1)(n) must also be read along with subsection (1)(l ), but the interpretation of that subsection's language is
not at issue. See id. at 573, 592 N.W.2d 360 (holding that “once an association with a private employer is found under §
161(1)(b) [a prior version of § 161(1)(l ) ], the characteristics of that association must meet the criteria found in § 161(1)
(d) [a prior version of § 161(1)(n) ]”).

10 Amerisure Ins. Cos., 196 Mich.App. at 574, 493 N.W.2d 482.

11 People v. Couzens, 480 Mich. 240, 249, 747 N.W.2d 849 (2008).

12 Auto–Owners Ins. Co., 303 Mich.App. at 291, 296–299, 845 N.W.2d 744.

13 Reed v. Yackell, 473 Mich. 520, 703 N.W.2d 1 (2005).

14 Frankenmuth Mut. Ins. Co. v. Masters, 460 Mich. 105, 115 n. 7, 595 N.W.2d 832 (1999) (explaining that “plurality opinions
are not binding precedent because they did not garner a majority of the Court”).

15 People v. Peltola, 489 Mich. 174, 190 n. 32, 803 N.W.2d 140 (2011) (“Obiter dicta are not binding precedent. Instead,
they are statements that are unnecessary to determine the case at hand and, thus, lack the force of an adjudication.”)
(quotation marks and citation omitted).

16 Reed, 473 Mich. at 535–538, 703 N.W.2d 1.

17 See Reed, 473 Mich. at 536, 703 N.W.2d 1 (the plaintiff argued that he was an independent contractor only because “he
maintained a separate business and held himself out to the public as a day laborer”); see also Reed v. Yackell, 469 Mich.
960, 671 N.W.2d 42 (2003) (remanding to the trial court to make factual findings only with regard to these arguments,
but not regarding whether the plaintiff was an employer under the WDCA).
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Michigan Compiled Laws Annotated
Chapter 700. Estates and Protected Individuals (Refs & Annos)

Estates and Protected Individuals Code (Refs & Annos)
Article VII. Michigan Trust Code (Refs & Annos)

Part 4. Creation, Validity, Modification, and Termination of Trust (Refs & Annos)

M.C.L.A. 700.7410

700.7410. Modification or termination of trust; proceedings to
confirm termination, approve or disapprove modification, etc.

Effective: April 1, 2010
Currentness

Sec. 7410. (1) In addition to the methods of termination prescribed by sections 7411 to 7414, 1  a trust terminates to the
extent the trust is revoked or expires pursuant to its terms, no purpose of the trust remains to be achieved, or the purposes
of the trust have become impossible to achieve or are found by a court to be unlawful or contrary to public policy.

(2) A proceeding to confirm the termination of a trust under subsection (1) or to approve or disapprove a proposed

modification or termination under sections 7411 to 7416 2  or trust combination or division under section 7417 3  may

be commenced by a trustee or beneficiary. A proceeding to modify a charitable trust under section 7413 4  may be

commenced by the persons with the power to enforce the terms of a charitable trust pursuant to section 7405. 5

Credits
P.A.1998, No. 386, § 7410, added by P.A.2004, No. 314, Eff. Sept. 1, 2004. Amended by P.A.2009, No. 46, Eff. April
1, 2010.

Footnotes
1 M.C.L.A. §§ 700.7411 to 700.7414.

2 M.C.L.A. §§ 700.7411 to 700.7416.

3 M.C.L.A. § 700.7417.

4 M.C.L.A. § 700.7413.

5 M.C.L.A. § 700.7405.

M. C. L. A. 700.7410, MI ST 700.7410
The statutes are current through P.A.2017, No. 117, of the 2017 Regular Session, 99th Legislature.
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Michigan Compiled Laws Annotated
Chapter 700. Estates and Protected Individuals (Refs & Annos)

Estates and Protected Individuals Code (Refs & Annos)
Article II. Intestacy, Wills, and Donative Transfers

Part 7. Rules of Construction Applicable to Donative Dispositions in Wills and Other Governing
Instruments

M.C.L.A. 700.2705

700.2705. Meaning and legal effect of governing instrument; determination

Effective: April 1, 2010
Currentness

Sec. 2705. The meaning and legal effect of a governing instrument other than a trust are determined by the local law of
the state selected in the governing instrument, unless the application of that law is contrary to the provisions relating to

the elective share described in part 2 of this article, 1  the provisions relating to exempt property and allowances described

in part 4 of this article, 2  or another public policy of this state otherwise applicable to the disposition.

Credits
P.A.1998, No. 386, § 2705, Eff. April 1, 2000. Amended by P.A.2009, No. 46, Eff. April 1, 2010.

Footnotes
1 M.C.L.A. § 700.2201 et seq.

2 M.C.L.A. § 700.2401 et seq.

M. C. L. A. 700.2705, MI ST 700.2705
The statutes are current through P.A.2017, No. 117, of the 2017 Regular Session, 99th Legislature.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.

http://www.westlaw.com/Browse/Home/StatutesCourtRules/MichiganStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MichiganStatutesCourtRules?guid=NEE90116031F111DBA6A3AFB4DB39BD01&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MI700R)&originatingDoc=NDA6A0BC061A311DE86C2B40ECA4E9B8B&refType=CM&sourceCite=M.C.L.A.+700.2705&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000043&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MichiganStatutesCourtRules?guid=N14D4F93031F211DBA6A3AFB4DB39BD01&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MI700R)+lk(MI700D)+lk(MI700R)&originatingDoc=NDA6A0BC061A311DE86C2B40ECA4E9B8B&refType=CM&sourceCite=M.C.L.A.+700.2705&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000043&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MichiganStatutesCourtRules?guid=N1818164031F211DBA6A3AFB4DB39BD01&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MichiganStatutesCourtRules?guid=N1C881A9031F211DBA6A3AFB4DB39BD01&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MichiganStatutesCourtRules?guid=N1C881A9031F211DBA6A3AFB4DB39BD01&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I69B2592672-774BA59B377-A60709D0E64)&originatingDoc=NDA6A0BC061A311DE86C2B40ECA4E9B8B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8F0D3AB05F-4311DEB564E-313B83147AC)&originatingDoc=NDA6A0BC061A311DE86C2B40ECA4E9B8B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST700.2201&originatingDoc=NDA6A0BC061A311DE86C2B40ECA4E9B8B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST700.2401&originatingDoc=NDA6A0BC061A311DE86C2B40ECA4E9B8B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

	Chair report to Council re MARDIGIAN Estate case
	In re MARDIGIAN Estate - Court of Appeals 
	Supreme Court Order granting leave
	Pat Ouellette email re Amicus Curiae Committee position
	Katie Lynwood email re Ethics Committee position
	MRPC Rule 1.0 Scope and Applicability
	MRPC RULE 1.8 CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS
	In re Powers' Estate, 375 Mich. 150 (1965)
	Auto-Owners Ins. Co. v. All Star Lawn Specialists Plus, Inc., 497 Mich. 13 (2014)
	MCL 700.7410. Modification or termination of trust
	MCL 700.2705. Meaning and legal effect of governing instrument

