
PROBATE & ESTATE PLANNING SECTION

Agendas & Attachments for 
• Meeting of the Committee on

Special Projects (CSP); and
• Meeting of the Council of the

Probate and Estate Planning
Section

Saturday, March 14, 2015 
9:00 a.m. 

University Club 
Lansing, Michigan 



Probate and Estate Planning Section of the 
State Bar of Michigan 

Notice of Meetings 

Meeting of the Section's Committee on Special Projects (CSP) 

and 

Meeting of the Council of the Probate and Estate Planning Section 

March 14, 2015 
9:00 a.m. 

University Club 
3435 Forest Road 

Lansing, Michigan 48910 

The above stated meetings of the Section will be held at the MSU University Club, 3435 Forest 
Road, Lansing, Michigan, Saturday, March 14, 2015.  The Section's Committee on Special 
Projects (CSP) meeting will begin at 9:00 a.m., followed immediately by the meeting of the 
Council of the Section.  If time allows and at the discretion of the Chair, we will work further on 
CSP materials after the Council of the Section meeting concludes. 

Marlaine C. Teahan 
Secretary 

Fraser Trebilcock 
124 West Allegan Street, Suite 1000 

Lansing MI  48933 
Phone: (517) 377-0869 

Fax: (517) 482-0887 
e-Mail: mteahan@fraserlawfirm.com 

mailto:mteahan@fraserlawfirm.com


Schedule and Location of Future Meetings 
 Probate and Estate Planning Section 

of the 

State Bar of Michigan 

Unless otherwise noted, meetings are held at 9:00 a.m. at the 
University Club, 3435 Forest Road, Lansing, Michigan 48910. 

The following is a list of the remaining meetings for 2014-15: 
April 11, 2015 

June 13, 2015 

September 12, 2015 (Annual Section Meeting) 

Tentative meeting schedule for 2015-16: 
October Location TBD 

November 7, 2015 

December 12, 2015 

January 16, 2016 

February 13, 2016 

March 12, 2016 

April 16, 2016 

June 4, 2016 

September 10, 2016 (Annual Section Meeting) 



CALL FOR MATERIALS 

CSP and Council Meetings of the 

Probate and Estate Planning Section 

of the 

State Bar of Michigan 

All materials are due on or before 5 p.m. on the Thursday falling 10 
days before the next Council meeting.  Committee Chairs should 
typically plan to hold monthly committee meetings before the due 
dates listed below so that these deadlines can be met. 

CSP materials are to be sent to Chris Ballard, Chair of the Committee on 
Special Projects (cballard@honigman.com).   

Council materials are to be sent to Marlaine C. Teahan, Secretary of the 
Section (mteahan@fraserlawfirm.com). 

Schedule of due dates for materials – by 5 p.m. 

April 2, 2015 

June 4, 2015 

September 3, 2015 (Annual Section Meeting)



STATE BAR OF MICHIGAN 
PROBATE AND ESTATE PLANNING SECTION COUNCIL 

Officers for 2014-2015 Term 

Officer Position 
Chairperson Amy N. Morrissey 
Chairperson Elect Shaheen I. Imami 
Vice Chairperson James B. Steward 
Secretary Marlaine C. Teahan 
Treasurer Lentz, Marguerite Munson 

Council Members for 2014-2015 Terms 

Council Member Year elected to current term 
(partial, first or second full 

term) 

Current term 
expires 

Eligible after 
Current term? 

Ard, W. Josh. 2012 (2nd term) 2015 No 

Ouellette, Patricia M. 2012 (2nd term) 2015 No 

Spica, James P. 2012 (2nd term) 2015 No 

Clark-Kreuer, Rhonda M. 2012 (1st term) 2015 Yes (1 term) 

Lucas, David P. 2012 (1st term) 2015 Yes (1 term) 

Skidmore, David L.J.M. 2012 (1st term) 2015 Yes (1 term) 

Brigman, Constance L. 2010 (2nd term) 2016 No 

Allan, Susan M. 2010 (2nd term) 2016 No 

Mills, Richard C. 2014 (1st partial term) 2016 Yes (2 terms) 

Marquart, Michele C. 2013 (1st term) 2016 Yes (1 term) 

New, Lorraine F. 2013 (1st term) 2016 Yes (1 term) 

Vernon, Geoffrey R. 2013 (1st term) 2016 Yes (1 term) 

Ballard, Christopher A. 2014 (2nd term) 2017 No 

Bearup, George F. 2014 (2nd term) 2017 No 

Welber, Nancy H. 2014 (2nd term) 2017 No 

Jaconette, Hon Michael L. 2014 (1st term) 2017 Yes (1 term) 

Kellogg, Mark E. 2014 (1st term) 2017 Yes (1 term) 

Malviya, Raj A. 2014 (1st term) 2017 Yes (1 term) 



Ex Officio Members 

John E. Bos  
Robert D. Brower, Jr.  
Douglas G. Chalgian  
George W. Gregory  
Henry M. Grix  
Mark K. Harder  
Hon. Philip E. Harter  
Dirk C. Hoffius 
Brian V. Howe 
Raymond T. Huetteman, Jr. 
Stephen W. Jones 
Robert B. Joslyn 
James A. Kendall 
Kenneth E. Konop  
Nancy L. Little 
James H. LoPrete 

Richard C. Lowe 
John D. Mabley 
John H. Martin 
Michael J. McClory 
Douglas A. Mielock 
Russell M. Paquette 
Patricia Gormely Prince 
Douglas J. Rasmussen 
Harold G. Schuitmaker 
John A. Scott 
Fredric A. Sytsma 
Thomas F. Sweeney 
Lauren M. Underwood 
W. Michael Van Haren 
Susan S. Westerman  
Everett R. Zack
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Michael W. Irish Award 

Mission:  To honor a practitioner (supported by recommendations from his or her peers) whose 
contributions to the Probate and Estate Planning Section of the State Bar of Michigan and whose 
service to his or her community reflect the high standards of professionalism and selflessness 
exemplified by Michael W. Irish. 

Recipients 
1995 Joe C. Foster, Jr. 
1996 John H. Martin 
1997 Harold A. Draper 
1998 Douglas J. Rasmussen 
1999 James A. Kendall 
2000 NO AWARD PRESENTED 
2001 John E. Bos 
2002 Everett R. Zack 
2003 NO AWARD PRESENTED 
2004 Brian V. Howe 
2005 NO AWARD PRESENTED 
2006 Hon. Phillip E. Harter 
2007 George Cooney (April 3, 2007) 
2008 Susan A. Westerman 
2009 Russell M. Paquette (posthumously) 
2010 Fredric A. Sytsma 
2011 John A. Scott 
2012 NO AWARD PRESENTED 
2013 Michael J. McClory 
2014 Sebastian V. Grassi, Jr. 

The Michael W. Irish Award was first presented in 1995 in honor of the late Michael W. Irish.  
The award reflects the professionalism and community leadership of its namesake. 



The George A. Cooney Society 

What:  This award is presented by the Institute of Continuing Legal Education and the 
Probate & Estate Planning Section of the State Bar of Michigan to a Michigan estate 
planning attorney for outstanding contributions to continuing legal education in Michigan. 

Who:  As of November 2014, there have been four recipients: 

John E. Bos (2007) 
Everett R. Zack (2009) 
John H. Martin (2011) 
John A. Scott (2013) 

When:  This award is not necessarily given every year. So far we’ve given awards in 2007, 
2009, 2011, and 2013.  

Where:  The award is presented at the Annual Probate & Estate Planning Institute. ICLE 
will invite the recipient to attend the Institute, and one of the Section officers will present 
the individual award at the start of the Institute. 

Why:  With George Cooney’s passing, the State Bar of Michigan lost one of its premier 
estate planning and elder law attorneys. The Section and ICLE have chosen to jointly create 
the George A. Cooney Society to recognize a select group of lawyers who epitomize 
George's dedication to his fellow attorneys and in recognition of his long-term, significant 
contributions to continuing legal education in Michigan.  

How:  ICLE will nominate candidates based upon the specific criteria contained in the 
Guidelines for Selection and will send a nominating letter to the Section for approval by the 
Executive Board. The Section’s leadership and at-large members may also recommend 
candidates to ICLE for consideration. 

Guidelines for Selection: 
• Significant CLE contributions to probate and estate planning over a substantial

period of time. 
• Outstanding quality of contributions.
• A wide range of contributions, e.g. multiple contributions for the following:

speaker, author, editor, advisory board member, curriculum advisor, creating case
study scenarios, preparing Top Tips, How-To Kits or other online resources, etc.

• Generous mentorship and assistance to colleagues with their probate and estate
planning career development as well as activities and active involvement with the
Probate & Estate Planning Section of the State Bar of Michigan.



Probate & Estate Planning Section Committees 2014-2015 

Budget Committee 
Mission: To develop the annual budget 
and to alert the Council to revenue and 
spending trends 

Marlaine C. Teahan, Chair 
Marguerite Munson Lentz 
James B. Steward 

Bylaws Committee 
Mission: To review the Section Bylaws 
and recommend changes to ensure 
compliance with State Bar requirements, 
best practices for similar organizations 
and assure conformity of the Bylaws to 
current practices and procedures of the 
Section and the Council 

Nancy H. Welber, Chair 
Christopher A. Ballard 
David P. Lucas 

Planning Committee 
Mission: To periodically review and 
update the Section’s Strategic Plan and 
to annually prepare and update the 
Council’s Biennial Plan of Work 

Shaheen I. Imami, Chair 

Nominating Committee Mission: To 
annually nominate candidates to stand 
for election as the officers of the 
Section and members of the Council 

George W. Gregory, Chair 
Mark K. Harder 
Thomas F. Sweeney 

Annual Meeting 
Mission: To arrange the annual meeting 
at a time and place and with an agenda 
to accomplish all necessary and proper 
annual business of the Section 

Shaheen I. Imami 

Awards Committee 
Mission: To periodically award the 
Michael Irish Award to a deserving 
recipient and to consult with ICLE 
concerning periodic induction of 
members in the George A. Cooney 
Society 

Douglas A. Mielock, Chair 
Robert D. Brower, Jr.  
George W. Gregory 
Phillip E. Harter  
Nancy L. Little 
Amy N. Morrissey 

Committee on Special Projects 
Mission: The Committee on Special 
Projects is a working committee of the 
whole of the Section that considers and 
studies in depth a limited number of 
topics and makes recommendations to 
the Council of the Section with respect 
to those matters considered by the 
Committee. The duties of the Chair 
include setting the agenda for each 
Committee Meeting, and in conjunction 
with the Chair of the Section, to 
coordinate with substantive Committee 
chairs the efficient use of time by the 
Committee 

Christopher A. Ballard, Chair 

2-9-15
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Legislation Committee 
Mission: In cooperation with the 
Section’s lobbyist, to bring to the 
attention of the Council recent 
developments in the Michigan 
legislature and to further achievement of 
the Section’s legislative priorities, as 
well as to study legislation and 
recommend a course of action on 
legislation not otherwise assigned to a 
substantive committee of the Section 

William J. Ard, Chair 
Christopher A. Ballard 
Georgette E. David 
Mark E. Kellogg 
Sharri L. Rolland Phillips 
Harold G. Schuitmaker  

Amicus Curiae Committee 
Mission: To review requests made to the 
Section to file, and to identify cases in 
which the Section should file, amicus 
briefs in pending appeals and to engage 
and oversee the work of legal counsel 
retained by the Section to prepare and 
file its amicus briefs 

David L. Skidmore, Chair 
Kurt A. Olson 
Patricia M. Ouellette  
Nazneen H. Syed 
Nancy H. Welber 

Probate Institute 
Mission: To consult with ICLE in the 
planning and execution of the Annual 
Probate and Estate Planning Institute 

James B. Steward 

State Bar and Section Journals 
Committee 
Mission: To oversee the publication of 
the Section’s Journal and periodic 
theme issues of the State Bar Journal 
that are dedicated to probate, estate 
planning, and trust administration 

Richard C. Mills, Chair 
Nancy L. Little, Managing Editor  
Melisa M. W. Mysliwiec, Assoc. Editor 

Citizens Outreach Committee 
Mission: To provide for education of the 
public on matters related to probate, 
estate planning, and trust 
administration, including the publication 
of pamphlets and online guidance to the 
public, and coordinating the Section’s 
efforts to educate the public with the 
efforts of other organizations affiliated 
with the State Bar of Michigan 

Constance L. Brigman, Chair  
Kathleen M. Goetsch 
Michael J. McClory 
Neal Nusholtz 
Michael L. Rutkowski  
Rebecca A. Schnelz, (Liaison to 

Solutions on Self-help Task 
Force)  

Nancy H. Welber  
Melisa M. W. Mysliwiec 

2-9-15



Probate & Estate Planning Section Committees 2014-2015 

Electronic Communications 
Committee 
Mission: To oversee all forms of 
electronic communication with and 
among members of the Section, 
including communication via the 
Section’s web site, the Section listserv, 
and the ICLE Online Community site, to 
identify emerging technological trends of 
importance to the Section and its 
members, and to recommend to the 
council best practices to take advantage 
of technology in carrying out the 
section’s and Council’s mission and 
work 

William J. Ard, Chair 
Stephen J. Dunn 
Phillip E. Harter 
Nancy L. Little 
Amy N. Morrissey 
Jeanne Murphy (Liaison to ICLE) 
Neal Nusholtz 
Michael L. Rutkowski 
Serene K. Zeni 

Ethics Committee 
Mission: To consider and recommend to 
the Council action with respect to the 
Michigan Rules of Professional Conduct 
and their interpretation, application, and 
amendment 

David P. Lucas, Chair 
William J. Ard 
J. David Kerr 
Robert M. Taylor 

Unauthorized Practice of Law and 
Multidisciplinary Practice Committee 
Mission: To help identify the 
unauthorized practices of law, to report 
such practices to the appropriate 
authorities and to educate the public 
regarding the inherent problems relying 
on non-lawyers 

Patricia M. Ouellette, Chair 
William J. Ard 
Raymond A. Harris 
J. David Kerr 
Robert M. Taylor 
Amy Rombyer Tripp 

Court Rules, Procedures and Forms 
Committee 
Mission: To consider and recommend to 
the Council action with respect to the 
Michigan Court Rules and published 
court forms, and the interpretation, use, 
and amendment of them 

Michele C. Marquardt, Chair 
(Liaison to SCAO for Estates & 
Trusts Workgroup) 

James F. (“JV”) Anderton 
Constance L. Brigman (Liaison 

to SCAO for Guardianship, 
Conservatorship, and Protective 
Proceedings Workgroup) 

Rhonda M. Clark-Kreuer 
Phillip E. Harter 
Michael D. Holmes 
Shaheen I. Imami 
Hon. Michael L. Jaconette 
Hon. David M. Murkowski  
Rebecca A. Schnelz (Liaison to SCAO 

for Mental Health/Commitment 
Workgroup) 

David L. Skidmore 

2-9-15
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Updating Michigan Law Committee 
Mission: To review, revise, 
communicate and recommend 
Michigan’s trusts and estates law with 
the goal of achieving and maintaining 
leadership in promulgating probate laws 
in changing times 

Geoffrey R. Vernon, Chair 
Robert P. Tiplady, II, Vice Chair 
Susan M. Allan  
Howard H. Collens 
Georgette E. David 
Shawn P. Eyestone 
Mark K. Harder  
Raymond A. Harris 
Shaheen I. Imami  
Robert B. Labe 
Henry P. Lee 
Marguerite Munson Lentz 
Michael G. Lichterman 
Raj A. Malviya 
Sueann T. Mitchell 
Nathan R. Piwowarski 
James P. Spica 

Insurance Ad Hoc Committee 
Mission: To recommend new legislation 
related to insurability and the 
administration of irrevocable life 
insurance trusts 

Geoffrey R. Vernon, Chair 
Stephen L. Elkins  
Mark K. Harder 
James P. Spica 
Joseph D. Weiler, Jr. 

Membership Committee 
Mission: To strengthen relations with 
Section members, encourage new 
membership, and promote awareness of 
and participation in Section activities 

Raj A. Malviya, Chair 
Christopher J. Caldwell 
Nicholas R. Dekker 

Daniel A. Kosmowski 
Katie Lynwood 
Julie A. Paquette 
Nicholas A. Reister 
Marlaine C. Teahan 
Joseph J. Viviano 

Artificial Reproductive Technology 
Ad Hoc Committee 
Mission: To review the 2008 Uniform 
Probate Code Amendments for possible 
incorporation into EPIC with emphasis 
on protecting the rights of children 
conceived through assisted reproduction 

Nancy H. Welber, Chair 
Christopher A. Ballard  
Keven DuComb 
Robert M. O’Reilly 
Lawrence W. Waggoner 

Real Estate Committee 
Mission: To recommend new legislation 
related to real estate matters of interest 
and concern to the Section and its 
members 

George F. Bearup, Chair 
Jeffrey S. Ammon 
William J. Ard  
Stephen J. Dunn 
David S. Fry 
Mark E. Kellogg 
J. David Kerr  
Michael G. Lichterman 
David P. Lucas  
Katie Lynwood 
Douglas A. Mielock 
Melisa M. W. Mysliwiec 
James T. Ramer 
James B. Steward 

2-9-15
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Transfer Tax Committee 
Mission: To monitor developments 
concerning Federal and State transfer 
taxes and to recommend appropriate 
actions by the Section in response to 
developments or needs 

Lorraine F. New, Chair  
Robert B. Labe 
Marguerite Munson Lentz 
Geoffrey R. Vernon 
Nancy H. Welber 

Community Property Trusts Ad Hoc 
Committee 
Mission: To review the statutes, case law 
and legislative analysis of Michigan and 
other jurisdictions (including pending 
legislation) concerning Community 
Property Trust, and if advisable, to 
recommend changes to Michigan law in 
this area 

Neal Nusholtz, Chair 
George W. Gregory 
Lorraine F. New 
Nicholas A. Reister 
Patricia M. Ouellette 

Specialization and Certification 
Ad Hoc Committee 
Mission: To make recommendations to 
the Section with respect to the creation 
and implementation of a program that 
recognizes specialization and certification 
of specialization in the fields of probate, 
estate planning, and trust administration 

James B. Steward, Chair 
William J. Ard  
Wendy Parr Holtvluwer 
Patricia M. Ouellette 
Sharri L. Rolland Phillips  
Daniel D. Simjanovski  
Richard J. Siriani 
Serene K. Zeni 

Guardianship, Conservatorship, and 
End of Life Committee 
Mission: To monitor the need for and 
make recommendations with respect to 
statutory and court rule changes in 
Michigan related to the areas of legally 
incapacitated individuals, guardianships, 
and conservatorships 

Rhonda M. Clark-Kreuer, Chair 
Katie Lynwood, Vice Chair  
William J. Ard 
Michael W. Bartnik 
Raymond A. Harris 
Phillip E. Harter 
Michael J. McClory 
Richard C. Mills 
Kurt A. Olson 
James B. Steward 

Charitable and Exempt Organization 
Committee 
Mission: To educate the Section about 
charitable giving and exempt 
organizations and to make 
recommendations to the Section 
concerning Federal and State legislative 
developments and initiatives in the fields 
of charitable giving and exempt 
organizations 

Lorraine F. New, Chair 
Christopher A. Ballard 
Michael W. Bartnik  
William R. Bloomfield 
Robin D. Ferriby 
Richard C. Mills 

2-9-15
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Fiduciary Exception to Attorney 
Client Privilege Ad Hoc Committee 
Mission: To review the statutes, case 
law, and court rules of Michigan and 
other jurisdictions concerning the scope 
of the Attorney Client Privilege for 
communications between trustees and 
their counsel and if necessary or 
appropriate, to recommend changes to 
Michigan law in this area 

George F. Bearup, Chair 
Kalman G. Goren 
Shaheen I. Imami  
David G. Kovac 
Michael J. McClory  
David L. Skidmore 
Serene K. Zeni  

Alternative Dispute Resolution 
Section Liaison 

vacant 

Business Law Section Liaison 
Mission: The liaison to the Business 
Law Section of the State Bar of 
Michigan is responsible for developing 
and maintaining bilateral communication 
between the Section and the Business 
Law Section on matters of mutual interest 
and concern 

John R. Dresser 

Elder Law and Disability Rights 
Section Liaison 
Mission: The liaison to the Elder Law and 
Disability Rights Section of the State Bar 
of Michigan is responsible for developing 
and maintaining bilateral communication 
between the Section and the Elder Law 
Section on matters of mutual interest and 
concern 

Amy Rombyer Tripp 

Family Law Section Liaison 
Mission: The liaison to the Family Law 
Section of the State Bar of Michigan is 
responsible for developing and 
maintaining bilateral communication 
between the Section and the Family law 
Section on matters of mutual interest and 
concern 

Patricia M. Ouellette 

ICLE Liaison 
Mission: The liaison to ICLE is responsible 
for developing and maintaining bilateral 
communication between the Section and 
the Institute for Continuing Legal 
Education 

Jeanne Murphy 

Law Schools Liaison 
Mission: The Law Schools Liaison is 
responsible for developing and 
maintaining bilateral communication 
between the Section and the law 
schools located in the State of Michigan 
in matters of mutual interest and 
concern 

William J. Ard 

Master Lawyers Section Liaison 
Mission: The liaison to the Master 
Lawyers Section of the State Bar of 
Michigan is responsible for developing 
and maintaining bilateral communication 
between the Section and the Master 
Lawyers Section on matters of mutual 
interest and concern 

J. David Kerr 

2-9-15
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Michigan Bankers Association 
Liaison 
Mission: The liaison to the Michigan 
Bankers Association is responsible for 
developing and maintaining bilateral 
communication between the Section 
and the Michigan Bankers Association 
in matters of mutual interest and 
concern 

Susan M. Allan 

Probate Registers Liaison 
Mission: The liaison to the Michigan 
Probate and Juvenile Registers 
Association is responsible for 
developing and maintaining bilateral 
communication between the Section 
and the Probate and Juvenile Registers 
Association on matters of mutual 
interest and concern 

Rebecca A. Schnelz 

SCAO Liaisons 
Mission: The liaisons to SCAO are 
responsible for developing and 
maintaining communications between the 
Section and SCAO on matters of mutual 
interest and concern 

Constance L. Brigman 
Michele C. Marquardt 
Rebecca A. Schnelz 

Solutions on Self-help Task Force 
Liaison 
Mission: The liaison to the Solutions on 
Self-help (SOS) Task force is responsible 
for maintaining bilateral communications 
between the Section and the Task Force 

Rebecca A. Schnelz 

Probate Judges Association Liaisons 
Mission: The liaisons to the MPJA are 
responsible for developing and 
maintaining bilateral communication 
between the Section and the MPJA on 
matters of mutual interest and concern 

Hon. David M. Murkowski 
Hon. Michael L. Jaconette 

State Bar Liaison 
Mission: The liaison to the State Bar is 
responsible for maintaining bilateral 
communication between the Section and 
the larger State Bar of Michigan, 
including the Board of Commissioners 
and staff of the State Bar 

Richard J. Siriani 

Taxation Section Liaison 
Mission: The liaison to the Taxation 
Section of the State Bar of Michigan is 
responsible for developing and 
maintaining bilateral communication 
between the Section and the Taxation 
Section on matters of mutual interest and 
concern 

George W. Gregory 

2-9-15



Probate & Estate Planning Section 
Biennial Plan of Work 

10/1/2014 - 9/30/2016 

Statutory/Legislative Court Rules, 
Procedures and 
Forms 

Council Organization & 
Internal Procedures 

Professional 
Responsibility

Education & Service to the Public 
& Members 

Action 
Pending 

-Prop tax uncapping exempt. (HB5552) 
-Fiduciary Access to Digital Assets 
(HB5366-5370) 
-PR access to online accts (SB 293) 
-Hearings minors < 18 (SB 144 & 177) 
-Funeral Representative (HB 5162/SB 731) 

-Supreme Court Task 
Force Report 
-Bylaw Update  

-"Who Should I Trust?"Program 
-55th Annual P&EP Institute 

Priority 
Items 

-Domestic Asset Protection Trusts 
-ILIT Trustee Liability Protection 
-Artificial Reproductive Technology 
-Charitable Trust 
-Probate Appeals 

-SCAO Meetings* -Communications with members* 
-Social media & website* 
-Brochures 
-Annual Institute/ICLE seminars* 
-Section Journal* 

Secondary 
Priority  

-EPIC/MTC Updates 
-Directed Investment Trusts 
-TBE Trusts 
-ADR Revision 
-Property tax on trust property 
-Uniform Real Property TOD Act 

-Inventory 
Lawyer 

-Opportunities with ICLE 
-Digital Journal 

Priority To 
Be 
Determined

-Dignified Death (Family Consent) Act 
-Pooled income trust exclusion 
-Neglect Legislation 
-Foreign Guardians 
-Inheritance Tax 
-Estate Recovery 
-PRE after death & nursing home 

-Budget Reporting 
-Action on SC 
recommendations 

-Probate Court Opinion Bank 
-Mentor program 

*ongoing
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Probate and Estate Planning Council

Committee on Special Projects Agenda

March 14, 2015

9:00 a.m.

1. Artificial Reproductive Technology (“ART”) Committee – Nancy Welber

Professor Larry Waggoner will give a short introductory presentation

Draft statutory changes will be circulated in April

2. Insurance Committee – Geoffrey Vernon

Exculpation of trustees of life insurance trusts from liabilities related to

the administration of policies held in the trust

Proposed MCL 700.1513 (Exhibit A-1)

Nebraska ILIT Trustee Liability Case (Exhibit A-2)

3. Updating Michigan Law Committee – Geoffrey Vernon

Proposed tenancy by the entireties statutes

Please see February CSP Materials for copies of the following:

MCL 557.151, new version (Feb Exhibit D-1)

MCL 700.7509, new version (Feb Exhibit D-2)

Please see the January CSP Materials for copies of the following:

MCL 554.44, 554.45 (Jan Exhibit B-1)

MCL 557.151 (current) (Jan Exhibit B-2)

MCL 557.151 (replacement), previous version (Jan Exhibit B-3)

MCL 557.101, 557.102, 565.48, 565.49 (Jan Exhibit B-4)

MCL 600.2807 (Jan Exhibit B-5)

MCL 600.6023a (Jan Exhibit B-6)

MCL 700.2801, 700.2806, 700.2114, 700.2519 (Jan Exhibit B-7)

MCL 700.7509, previous version (Jan Exhibit B-8)

Please see the December CSP Materials for copies of the following:

ACTEC Chart Summarizing the state law (Dec Exhibit B-6)

Sample State Statutes (Dec Exhibit B-7)
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4. Citizens Outreach Committee – Connie Brigman

Drafts of Revised Pamphlets

What to Do When a Family Member Dies (Exhibit B-1)

Durable Power of Attorney (Exhibit B-2)

Patient Advocate Designation (Exhibit B-3)

Incapacitated Individual (Exhibit B-4)
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EXHIBIT A-1



Joslyn & Vernon, P.C. 

700.1513 Duties of a trustee with respect to the acquisition, retention, and 

ownership of life insurance policies 

Sec. 1513 (1) As used in this Section, the term “irrevocable life insurance 

trust” (hereinafter referred to as an "ILIT") means a trust that: 

(a) Is not revocable within the meaning of MCL 700.7103(h). 

(b) The settlor(s) created with the intent that the trustee(s) acquire, by 

purchase or gift, one or more life insurance policies as a trust asset. 

(c) Was not created solely to accomplish one or more of the charitable 

purposes set forth in MCL 700.7405(1). 

(2) It is presumed that the settlor(s) intended to create an ILIT to acquire or 

receive one or more life insurance policies if either of the following apply: 

(a) The trustee(s) acquire(s), by purchase or gift, a life insurance policy 

within 6 months of its creation. 

(b) For the entire period prior to the acquisition of the life insurance policy 

the only trust assets are cash or cash equivalents. 

(3) Notwithstanding any other provision of the Michigan prudent investor rule 

and, except as otherwise provided in the terms of the trust, the duties of a trustee 

with respect to the acquisition, retention, or ownership of a life insurance policy as 

a trust asset do not include any of the following: 

(a) Determine whether the trustee or ILIT beneficiaries have an insurable 

interest  in the insured in accordance with the provisions of MCL 700.7114. 

(b) Determine whether any life insurance policy is or remains a proper trust 

investment. 

(c) Investigate the financial strength or changes in the financial strength of 

the life insurance company issuing or maintaining the policy. 

(d) Inquire about changes in the health or financial condition of the insured. 

(e) Diversify the investment in the policy relative to any other life insurance 

policies or any other  trust assets. 

(f) Pay policy premiums unless there is sufficient cash or other readily 

marketable assets held by the trust that were designated for this purpose by the 

settlor or a third party. 

(g) Exercise or not exercise any option available under the policy regardless 

of whether the exercise or nonexercise results in the lapse or termination of the 

policy. 



Joslyn & Vernon, P.C. 

(4) A trustee is not liable to the beneficiaries of the trust or any other person for 

any loss sustained with respect to a life insurance policy to which this section 

applies. 

(5) Unless otherwise provided in the terms of the trust, this section does not 

apply to a trustee (or an affiliate of a trustee) who received any commission or 

other payment from the issuer of a life insurance policy issued to the ILIT.  

(6) A trustee of the ILIT, the attorney or attorneys who drafted the terms of the 

ILIT, and any person who was consulted with regard to the creation of the ILIT, in 

the absence of fraud, is not liable to the beneficiaries of the ILIT or to any other 

person for any loss arising from or attributable to the absence of the duties 

specified in this section. 

(7) Except as otherwise provided in the terms of the ILIT, this section applies to 

an ILIT established before, on, or after [the effective date of this section] and to a 

life insurance policy acquired, retained, or owned by a trustee before, on, or after 

such date.    
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Rafert v. Meyer, 022715 NESC, S-14-003 

290 Neb. 219

Jlee Rafert et al., appellants, 

v.

Robert J. Meyer, appellee.

No. S-14-003

Supreme Court of Nebraska

February 27, 2015

1. Motions to Dismiss: Pleadings: Appeal and Error. An appellate court reviews a district

court's order granting a motion to dismiss de novo, accepting all allegations in the complaint as

true and drawing all reasonable inferences in favor of the nonmoving party.

2. Motions to Dismiss: Pleadings. To prevail against a motion to dismiss for failure to state a

claim, a plaintiff must allege sufficient facts to state a claim to relief that is plausible on its face.

         [290 Neb. 220] 3. Trusts. As a general rule, the authority of a trustee is governed not only by

the trust instrument but also by statutes and common-law rules pertaining to trusts and trustees.

         4.___. A trustee has a duty to fully inform the beneficiary of all material facts so that the

beneficiary can protect his or her own interests where necessary. 

         5.___. Every violation by a trustee of a duty required of him by law, whether willful and

fraudulent, or done through negligence, or arising through mere oversight or forgetfulness, is a

breach of trust.

6. Dismissal and Nonsuit: Pleadings: Appeal and Error. When analyzing a lower court's

dismissal of a complaint for failure to state a claim, an appellate court accepts the complaint's

factual allegations as true and construes them in the light most favorable to the plaintiff.

7. Trusts. A trustee has the duty to administer the trust in good faith, in accordance with its

terms and purposes and the interests of the beneficiaries, and in accordance with the Nebraska

Uniform Trust Code.

8. Trusts: Liability: Damages. A violation by a trustee of a duty required by law, whether

willful, fraudulent, or resulting from neglect, is a breach of trust, and the trustee is liable for any

damages proximately caused by the breach.

9. Trusts. A term of a trust relieving a trustee of liability for breach of trust is unenforceable to

the extent that it relieves the trustee of liability for breach of trust committed in bad faith or with

reckless indifference to the purposes of the trust or the interests of the beneficiaries.

         Appeal from the District Court for Richardson County: Daniel E. Bryan, Jr., Judge. Reversed

and remanded for further proceedings.

          Gary J. Nedved and Joel Bacon, of Keating, O'Gara, Nedved & Peter, P.C, L.L.O., for

appellants.

          Mark C. Laughlin and Jacqueline M. DeLuca, of Fraser Stryker, P.C, L.L.O., for appellee. 

 Heavican, C.J., Wright, Connolly, Stephan, McCormack, Miller-Lerman, and Cassel, JJ 

 WRIGHT, J.

         NATURE OF CASE

         This is an action for breach of trust. The settlor, Jlee Rafert, directed her attorney, Robert J.



Meyer, to prepare an irrevocable trust that named Meyer as the trustee. The corpus of the trust

was three insurance policies on the life of Rafert, issued in the total amount of $8.5 million. The

policies were payable [290 Neb. 221] on Rafert's death to the trustee for the benefit of Rafert's four

daughters. The trust instrument provided that the trustee had no duty to pay the insurance

premiums, had no duty to notify the beneficiaries of nonpayment of such premiums, and had no

liability for any nonpayment.

         Meyer executed all three insurance policy applications, each identifying the trust as owner of

the policy. On each policy application executed by Meyer, he provided the insurer with a false

address for the trust. The initial premiums were paid in 2009, but in 2010, the policies lapsed for

nonpayment of the premiums due. Rafert, Meyer, and the beneficiaries did not receive notice until

August 2012 from the insurers that the policies had lapsed. Rafert paid $252, 841.03 to an

insurance agent who did not forward the payment to the insurers.

         Rafert and her daughters (collectively Appellants) sued Meyer for breach of his duties as the

trustee and damages that occurred as a result of the breach. The trial court sustained Meyer's

motion to dismiss for failure to state a claim against Meyer.

         For the reasons stated herein, we reverse the judgment of the district court and remand the

cause for further proceedings.

         SCOPE OF REVIEW 

         [1, 2] An appellate court reviews a district court's order granting a motion to dismiss de novo,

accepting all allegations in the complaint as true and drawing all reasonable inferences in favor of

the nonmoving party. Doe v. Board of Regents, 280 Neb. 492, 788 N.W.2d 264 (2010). To prevail

against a motion to dismiss for failure to state a claim, a plaintiff must allege sufficient facts to

state a claim to relief that is plausible on its face. State v. Mamer, 289 Neb. 92, 853 N.W.2d 517

(2014).

         FACTS

         Background 

         On March 17, 2009, Rafert executed an irrevocable trust for the benefit of her four adult

daughters. Meyer prepared the trust instrument and named himself as the trustee. Meyer did not

meet with Rafert to explain the provisions of the trust or [290 Neb. 222] who would be responsible

for monitoring the insurance policies owned by the trust.

         As trustee, Meyer signed three applications for life insurance that named Rafert as the

insured and the trust as the owner of the policies. On each application, Meyer gave the insurer a

false address in South Dakota for Meyer as trustee. Since the creation of the trust, Meyer was a

resident of Falls City, Nebraska, and never received mail at the South Dakota address. The

insurers were Trans America Life Insurance Company (Trans America), Lincoln Benefit Life

Company (Lincoln Benefit), and Lincoln National Life Insurance Company (Lincoln National)

(collectively insurers). In 2009, Rafert paid initial premiums on each of the policies in the amounts

of $97, 860, $63, 916, and $100, 230, respectively.

         TransAmerica sent a notice to Meyer at the false address that premiums of $97, 860 were

due and a subsequent notice that the policy was in danger of lapsing. In November 2010, a final

notice and letter were sent to Meyer stating that the policy had lapsed effective August 11, 2010,



but that the policy allowed for reinstatement.

         Lincoln Benefit sent a notice to Meyer at the false address that a premium of $60, 150 was

due on May 26, 2010, and a subsequent letter to inform Meyer that the policy was in its grace

period and was in danger of lapsing. On February 23, 2011, a final notice was sent to Meyer

stating that the grace period had expired but that the policy could be reinstated.

         Appellants asserted that Lincoln National would have sent similar notices in 2010 to the false

address given to Lincoln National by Meyer.

         Appellants alleged that Meyer breached his fiduciary duties as trustee and that as a direct

and that as a proximate result of the breach of Meyer's duties, the policies lapsed, resulting in the

loss of the initial premiums. And after the policies had lapsed, Rafert paid additional premiums in

the amount of $252, 841.03. These premiums were paid directly to an insurance agent by issuing

checks to a corporation owned by the agent. However, the premiums were never forwarded to the

insurers by the agent or his company, and Appellants do not know what happened to the

premiums.

         [290 Neb. 223] Appellants alleged that Rafert's daughters, as qualified beneficiaries, had an

immediate interest in the premiums paid by Rafert. As a result of Meyer's providing the insurers

with a false address, Appellants did not receive notices of the lapses of the three policies until

August 2012.

         Procedural Background

         Meyer moved to dismiss Appellants' second amended complaint, asserting that he did not

cause the nonpayment of the premiums, that he had no notice from the insurers of nonpayment,

and that his failure to submit annual reports to the beneficiaries had no causal connection to the

damages claimed, because the lapses had occurred after his report would have been submitted.

         The district court dismissed the second amended complaint with prejudice, finding that

pursuant to the terms of the trust, Meyer did not have a duty to pay the premiums or to notify

anyone of the nonpayment of the premiums. Nor, it observed, did he have any responsibility for

the failure to pay the premiums. It concluded the pleadings failed to allege how Meyer's actions

had caused the lapses of the policies.

         Appellants timely appealed.

         ASSIGNMENTS OF ERROR 

         Appellants assign that the district court erred in granting Meyer's motion to dismiss their

second amended complaint. They claim the court erred in concluding that they had not stated a

plausible claim that Meyer had breached his mandatory duties under the Nebraska Uniform Trust

Code (Code) to act in good faith and in the interest of the beneficiaries. They assert that the court

erred in finding that Appellants did not state a plausible claim that Meyer breached his mandatory

duty to keep qualified beneficiaries reasonably informed about the administration of the trust and

of the material facts necessary for them to protect their interests.

         ANALYSIS 

         This case is presented as a motion to dismiss under Neb. Ct. R. Pldg. § 6-1112(b)(6). We

therefore consider whether Appellants' factual allegations set forth a plausible claim for [290 Neb.

224] which relief may be granted. The issue is whether Appellants stated a plausible claim that



Meyer breached his fiduciary duties to act in good faith and in accordance with the terms and

purposes of the trust and the interests of the beneficiaries and whether Appellants were damaged

as a result.

         Our decision is controlled by certain common-law rules pertaining to trusts and trustees and

by the provisions of the Code.

         As a general rule, the authority of a trustee is governed not only by the trust instrument but

also by statutes and common-law rules pertaining to trusts and trustees. Wahrman v. Wahrman,

243 Neb. 673, 502 N.W.2d 95 (1993). A trustee has a duty to fully inform the beneficiary of all

material facts so that the beneficiary can protect his or her own interests where necessary. Karpf

v. Karpf, 240 Neb. 302, 481 N.W.2d 891 (1992). '"[A] trustee owes beneficiaries of a trust his

undivided loyalty and good faith, and all his acts as such trustee must be in the interest of the

[beneficiary] and no one else.'" Id. at 311, 481 N.W.2d at 897.

         Every violation by a trustee of a duty required of him by law, whether willful and fraudulent,

or done through negligence, or arising through mere oversight or forgetfulness, is a breach of

trust. Johnson v. Richards, 155 Neb. 552, 52 N.W.2d 737 (1952). It is generally held that an

exculpatory clause will not excuse the trustee from liability for acts performed in bad faith or gross

negligence. George Gleason Bogert & George Taylor Bogert, The Law of Trusts and Trustees §

542 (2d rev. ed. 1993).

         The relevant provisions of the Code provide: 

(a) Except as otherwise provided in the terms of the trust, the . . . Code governs the duties and

powers of a trustee, relations among trustees, and the rights and interests of a beneficiary.(b) The

terms of a trust prevail over any provision of the [C]ode except:(2) the duty of a trustee to act in

good faith and in accordance with the terms and purposes of the trust and the interests of the

beneficiaries;[290 Neb. 225] (8) the duty under subsection (a) of section 30-3878 to keep the

qualified beneficiaries of the trust reasonably informed about the administration of the trust and of

the material facts necessary for them to protect their interests, and to respond to the request of a

qualified beneficiary of an irrevocable trust for . . . information reasonably related to the

administration of a trust; [and](9) the effect of an exculpatory term under section 30-3897. 

Neb. Rev. Stat. § 30-3805 (Reissue 2008).

         A trustee must "administer the trust in good faith, in accordance with its terms and purposes

and the interests of the beneficiaries, and in accordance with the . . . Code." Neb. Rev. Stat. § 30-

3866 (Reissue 2008). Regarding a trustee's duty to keep the beneficiaries of the trust reasonably

informed of the trust assets, "[a] trustee shall keep the qualified beneficiaries of the trust

reasonably informed about the administration of the trust and of the material facts necessary for

them to protect their interests." Neb. Rev. Stat. § 30-3878(a) (Reissue 2008). The Code provides

that a term limiting a trustee's liability for breach of trust is unenforceable to the extent it "relieves

the trustee of liability for breach of trust committed in bad faith or with reckless indifference to the

purposes of the trust or the interests of the beneficiaries." Neb. Rev. Stat. § 30-3897(a)(l) (Reissue

2008). Furthermore, an exculpatory clause in a trust is invalid "unless the trustee proves that the

exculpatory term is fair under the circumstances and that its existence and contents were

adequately communicated to the settlor." § 30-3897(b).



         To prevail against a motion to dismiss for failure to state a claim, a plaintiff must allege

sufficient facts to state a claim to relief that is plausible on its face. State v. Mamer, 289 Neb. 92,

853 N.W.2d 517 (2014). When analyzing a lower court's dismissal of a complaint for failure to

state a claim, an appellate court accepts the complaint's factual allegations as true and construes

them in the light most favorable to the plaintiff. Doe v. Omaha Pub. Sch. Dist., 273 Neb. [290 Neb.

226] 79, 727 N.W.2d 447 (2007). Consequently, we look to the factual pleadings in the second

amended complaint, accepting all allegations as true and drawing all reasonable inferences

therefrom in favor of Appellants to determine whether Appellants have stated a plausible claim.

         Appellants allege that Meyer breached his duties as trustee by providing a false address to

the insurers, failing to keep Appellants informed of the facts necessary to protect their interests,

failing to furnish annual statements, failing to communicate the terms of the trust to Rafert, and

failing to act in good faith and in accordance with the terms and purposes of the trust and in the

interests of the beneficiaries.

         Meyer contends that his duties were limited by articles II and IV of the trust and that

providing a false address to the insurers and failing to furnish annual reports did not cause the

premiums not to be paid. Articles II and IV of the trust provide:

         ARTICLE II 

         The Trustee shall be under no obligation to pay the premiums which may become due and

payable under the provisions of such policy of insurance, or to make certain that such premiums

are paid by the Grantor or others, or to notify any persons of the noon-payment [sic] of such

premiums, and the Trustee shall be under no responsibility or liability of any kind in the event such

premiums are not paid as required.

         ARTICLE IV . . . 

         The Trustee shall not be required to make or file an inventory or accounting to any Court, or

to give bond, but the Trustee shall, at least annually, furnish to each beneficiary a statement

showing property then held by the Trustee and the receipts and disbursements made. 

         Meyer claims that he had no obligation as trustee to monitor or notify any person of the

nonpayment of premiums and that the district court correctly relied upon the language of article II

in dismissing Appellants' action. We disagree. The Code provides deference to the terms of the

trust, but this deference does not extend to all the trustee's duties. Those [290 Neb. 227] duties to

which the Code does not defer are described above in § 30-3805.

         A trustee has the duty to administer the trust in good faith, in accordance with its terms and

purposes and the interests of the beneficiaries, and in accordance with the Code. § 30-3866. A

violation by a trustee of a duty required by law, whether willful, fraudulent, or resulting from

neglect, is a breach of trust, and the trustee is liable for any damages proximately caused by the

breach. Trieweiler v. Sears, 268 Neb. 952, 689 N.W.2d 807 (2004).

         In drafting the trust, Meyer could not abrogate his duty under § 30-3805 to keep Appellants

reasonably informed of the material facts necessary for them to protect their interests. Notice of

nonpayment of the premiums would have profoundly affected Appellants' actions to protect the

policies from lapsing. Notice that the policies had lapsed would have affected the subsequent

payment by Rafert as settlor to the insurance agent.



         Meyer admittedly provided a false address on each of the insurance applications. This had

the obvious result that the insurers' notices regarding premiums due would not reach any of the

parties. Despite this, Meyer argues that article II limits his liability for any claims related to

nonpayment of the premiums. Meyer goes so far as to suggest that he did not have the duty to

inform Appellants even if he had received notices of the nonpayment of the premiums.

         Such a position is clearly untenable and challenges the most basic understanding of a

trustee's duty to act for the benefit of the beneficiaries under the trust. Perhaps the most

fundamental aspect of acting for the benefit of the beneficiaries is protecting the trust property.

Article II cannot be relied upon to abrogate Meyer's duty to act in good faith and in accordance

with the terms and purposes of the trust and the interests of the beneficiaries.

         Our conclusion remains the same whether we treat article II as an exculpatory clause or as a

term limiting Meyer's duties or liability.

A term of a trust relieving a trustee of liability for breach of trust is unenforceable to the extent that

it:[290 Neb. 228] (1) relieves the trustee of liability for breach of trust committed in bad faith or with

reckless indifference to the purposes of the trust or the interests of the beneficiaries [.] 

§ 30-3897(a). Appellants have alleged sufficient facts for a court to find that Meyer acted in bad

faith or reckless indifference to the purposes of the trust or the interests of the beneficiaries by

providing a false address to the insurers. This is not a situation where a gratuitous trustee, who

had no involvement in the drafting of the trust or the administration of the insurance policy,

undertook only to distribute insurance proceeds after the insured's death. The trustee's duties

must be viewed in the light of the trustee's alleged involvement in these matters. If there was

none, the result might well be different.

         If article II is an exculpatory clause, it is invalid because Meyer failed to adequately

communicate its nature and effect to Rafert. "An exculpatory term drafted or caused to be drafted

by the trustee is invalid as an abuse of a fiduciary or confidential relationship unless the trustee

proves that the exculpatory term is fair under the circumstances and that its existence and

contents were adequately communicated to the settlor." § 30-3897(b) (emphasis supplied).

Appellants alleged that Meyer drafted the trust agreement but never met with Rafert or explained

the terms of the trust and the respective duties of each party.

         We next consider Meyer's duty to furnish annual reports to the beneficiaries. Meyer contends

that the lapses of the policies occurred prior to the time such reports were due. But annual

reporting was a minimum requirement in the ordinary administration of the trust. A reasonable

person acting in good faith and in the interests of the beneficiaries would not wait until such annual

report was due before informing the beneficiaries that the trust assets were in danger of being lost.

Meyer's duty to report the danger to the trust property became immediate when the insurers

issued notices of nonpayment of the premiums. As trustee, Meyer had a statutory duty "to keep

the qualified beneficiaries of the trust reasonably informed ... of the material facts necessary for

them to protect their [290 Neb. 229] interests." § 30-3805(b)(8). Here, again, according to the

allegations, Meyer was not an otherwise uninvolved and gratuitous trustee.

         The pleadings alleged that Meyer's breach of his fiduciary duties as trustee was a direct and

proximate cause of the damages sustained by Appellants. Meyer contends the damages claimed



by Appellants cannot be traced to Meyer's conduct. And the district court concluded that Meyer's

actions did not cause the premiums not to be paid by the insurance agent. But Meyer's actions

prevented Appellants from knowing the premiums had not been paid, and it is reasonable to infer

that Meyer's actions prevented Appellants from acting to protect their interests.

         Appellants claimed that the subsequent payment of premiums to the agent occurred after the

policies had lapsed. It can reasonably be inferred that a false address given to the insurers caused

the notices of the defaults in payment not to reach Appellants and that as a result, Appellants paid

premiums amounting to $252, 841.03 to the insurance agent after the policies had lapsed. It is

reasonable to infer that had they known of the lapses, they would have taken the necessary action

to protect their interests.

         Meyer had a statutory duty to inform Appellants of the material facts necessary for them to

protect their interests. This duty arose when the insurers issued the notices of nonpayment of the

premiums. The second amended complaint alleged sufficient facts to state a plausible claim

against Meyer for breach of fiduciary duty.

         CONCLUSION 

         For the reasons stated herein, we reverse the judgment of the district court dismissing

Appellants' second amended complaint and we remand the cause for further proceedings

consistent with this opinion.

         Reversed and remanded for further proceedings.
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Probating an Estate.

Probate is a court proceeding where a court-appointed person (often a family member)

collects the assets titled in a decedent's name, pays the decedent's bills, and then turns what is left of

the assets over to the decedent's beneficiaries under his or her will. If the decedent had no will, the

assets go to the immediate family members or other relatives as spelled out by Michigan law.

Distribution under Michigan law is spelled out in Reference A of this brochure.

1. When is Probate Required?

Outside of a handful of exceptions listed below, probate is necessary when a person dies

leaving property in his or her sole name (such as a house titled only in the name of the decedent) or

has rights to receive property at some time in the future (such as an inheritance from someone

else). Four kinds of property can pass from a decedent without going through probate:

• Property owned by the decedent and another person as joint tenants with right of

survivorship passes automatically to the surviving joint owner (except in the case of

certain joint bank accounts established with another person acting as agent for the

decedent).

• Property with a beneficiary designation such as life insurance, pension benefits,

payable-on-death bank accounts, and IRAs. These properties are payable on death to

the beneficiary designated by the decedent or, if none, as designated in the contract

or plan. Arrangements must be made with the company holding the property.

• Property owned by a trust is not considered as being in a decedent's name. Assets

held in a trust can be disposed of after death without probate according to

instructions written in the trust document. This only applies to property actually

titled in the name of the trust (e.g. John Doe, trustee of the John Doe Trust).

Property in a decedent's name can be added later through a pour-over will, but such



assets require probate to make the transfer.

• Sometimes, property owned solely by the decedent does not have to pass through

probate. Reference B contains the seven exceptions when property may pass to

heirs without probate.

2. Can I Be the Personal Representative?

A personal representative is someone appointed by the court to act on behalf of the estate

able to control or manage any assets in the decedent's name. The personal representative is

responsible for carrying out the duties and responsibilities described in this pamphlet. The personal

representative appointee is the person highest on the following list:

• A person named in the will as personal representative.

• A surviving spouse if he or she is beneficiary under the will.

• Other beneficiaries under the will.

• The surviving spouse if he or she is not a beneficiary under the will.

• Other heirs of the decedent.

• If none of the above, the nominee of a creditor approved by the probate judge 42

days after the date of death.

3. How Quick is Probate?

Generally, the probate proceeding requires five months after the estate’s creditors are properly

notified. This five-month period provides an opportunity for creditors to file their claims against

the estate. Reference C has information on the proper way to notify creditors. The estate’s

personal representative is obligated to notify known creditors. If creditors do not file timely claims,

they may not be able to collect what they are owed. Reference D notes two exceptions to the five-

month rule.



4. What Should Family Do Immediately?

Immediately following death and before a personal representative is appointed, the decedent’s

family (or loved ones) has many tasks:

• Make funeral arrangements and order copies of the death certificate. Before

appointment, the personal representative named in the will may carry out the written

instructions of the decedent relating to the decedent’s body and funeral and burial

arrangements.

• Determine the existence and location of the will. Anyone who has the original will has a

duty to file it with the probate court. Locate and keep the decedent’s other important

documents (i.e. titles to vehicles, beneficiary designation forms, deeds to real estate) in a

safe place.

• Get the names and addresses of the decedent’s heirs and all persons named in the will.

• Get a list of the decedent’s property and note how each property is held—sole name, in

trust, joint names, or beneficiary designated such as life insurance policies, individual

retirement accounts, assets in an employee benefit plan or accounts that have a

beneficiary designation.

• Secure and properly insure the decedent’s home, business, and other real property.

• Record all funeral and estate-related expenses. Keep all receipts.

• Determine whether a probate proceeding is necessary for the decedent’s estate.

• Contact agencies that need to be notified. See Reference E.

In order to protect the estate, the personal representative should not let anyone use the

decedent’s property prior to distribution. This is particularly important for cars. The personal

representative nominated in a decedent’s will has no authority to act on behalf of the estate until he

or she is appointed by the court. However, if there is a problem or dispute prior to the



appointment of the personal representative, the court can quickly appoint that person (or another)

as a special personal representative to act on an interim basis for the purpose of preserving estate

assets, obtaining the original will, or pursuing certain legal rights.

5. What Do I Do if I Am Appointed Personal Representative?

A personal representative has many tasks to complete. See Reference F. Generally, they have

the following responsibilities:

• Acting honestly, fairly, diligently, impartially and prudently for the estate. Estate

assets are not to be used for the personal representative’s benefit.

• Employing an attorney or other professionals to assist with estate administration.

However, the personal representative is responsible for completing his or her duties.

• Informing beneficiaries and others who have an interest in the estate as it progresses.

• Managing the estate’s assets with care and ensuring the estate’s assets earn interest

and are invested correctly. An attorney can advise the personal representative which

standard applies when investing estate assets.

The estate may be administered with or without court supervision. Unsupervised administration

permits the personal representative to act in a manner independent of the court unless intervention is

requested by the personal representative or an interested person such as an unpaid creditor or an

estate beneficiary. This form of administration is generally preferred unless there is a specific reason

to request the court’s supervision because there is less court involvement and fewer details about the

estate included in the court’s file.

Supervised administration requires the probate court’s review and approval of many estate

activities. The court does the following:

• Approves the sale of the decedent’s real estate unless the decedent’s will



authorizes the personal representative to do so.

• Authorizes paying the personal representative and attorney fees;

• Reviews the personal representative’s accounting of receipts and

disbursements; and

• Approves all distributions to heirs (people receiving property from the estate if there is

no will) and beneficiaries (people receiving property under a will).

While the court’s involvement frequently adds to the time and expense of administering an

estate, the court’s supervision will likely afford greater protection to the personal representative and

other interested persons against losses and claims. For example, a personal representative may ask

for supervision if the best offer for the sale of real property is below the assessed value.

6. When Can I Distribute Assets and Close the Estate?

Before distributing estate assets to the heirs, the personal representative must be certain all

charges against the estate have been provided for or satisfied. To the extent there are insufficient

assets, amounts distributable to certain beneficiaries may be reduced or eliminated. If there is a

question of interpreting the decedent’s will or the laws of intestate succession, it may be necessary

to obtain court approval of a proposed distribution.

Prior court approval is required for estates in supervised administration before distributing

any assets to estate beneficiaries. Also, a complete or final distribution should not occur until after

all tax returns and necessary tax clearances have been secured. Receipts from the estate beneficiaries

and a final accounting may be required to close the estate.

7. Who Pays the Attorney Fees?

Like all expenses on behalf of the estate, fees for hiring attorneys and other professional

services are paid by the estate. Most persons appointed as personal representative do not have the



technical expertise to carry out all of the responsibilities of handling the estate. Often, it is advisable

for a personal representative to retain the assistance of an accountant, attorney, bank trust

department, or investment counselor.

The fee charged by an attorney must be discussed, understood, and agreed to in writing. A

copy of the agreement must be provided to all interested persons. Fees for other professionals

should also be discussed and agreed to in the same manner, although copies of these agreements

need not be provided to others. Also, the role assumed by each professional should be expressly

defined and monitored throughout the estate’s administration.

8. Can the Estate Pay the Personal Representative?

In Michigan, there are no fee schedules or formulas for computing the amount of

compensation for a personal representative. The law requires a personal representative’s fee be just

and reasonable. The court applies six factors to determine what is just and reasonable. See

Reference G.

9. Can the Estate Remove a Personal Representative?

The probate court has the authority to remove a personal representative who fails to perform

his or her duties properly and in a timely manner. Any interested person or the court itself may

begin proceedings to remove a personal representative or compel compliance. A personal

representative may be found personally liable for losses caused by errors or omissions or by the

failure to act quickly, prudently, or fairly.



Reference A

Surviving Family
Member Intestate Share

Spouse

1. The entire estate if the decedent is only survived by his spouse and no parents or children

survive.

2. $221,000.00* (2015) plus half of the balance if the decedent is survived by children.

3. $221,000.00* (2015) plus 75 percent of the balance of the estate if there are no surviving

children and parents of the decedent have also survived, who shall receive the other 25

percent. The 2015 numbers apply only when the decedent died in 2015.

Children and
Grandchildren

If there is no surviving spouse, the estate (or the balance of the estate if there is a surviving

spouse) is distributed equally among the surviving children. The shares of deceased children

are distributed equally among the deceased children’s children.

Parents

If there is no surviving spouse and no children, the estate (or the balance of the estate if there

is a surviving spouse and no children) is distributed to surviving parents equally.

Siblings and
Nieces or
Nephews

If there is no surviving spouse, children, or parents, the estate is divided into equal shares for

surviving siblings and deceased siblings leaving surviving children. The shares for surviving

siblings are distributed to surviving siblings equally and the shares of all deceased siblings

leaving surviving children are divided equally among those nieces and nephews.

Grandparents

If there is no surviving descendant, parent, or descendant of a parent but the decedent is

survived by one or more grandparents or descendants of grandparents, half of the estate

passes to the decedent's paternal grandparents equally if both survive, or to the surviving

paternal grandparent, or to the descendants of the decedent's paternal grandparents, or either

of them if both are deceased with the descendants taking by representation. The other half

passes to the decedent's maternal relatives in the same manner. If there is no surviving

grandparent or descendant of a grandparent on either the paternal or the maternal side, the

entire estate passes to the decedent's relatives on the other side in the same matter as the half.

No Surviving Family
Members Listed

Above

The state of Michigan

These numbers may change each year. The Michigan Treasury annually publishes updated

numbers as an “Economic Report” at its website’s “Reference Library” page.

http://www.michigan.gov/treasury/0,1607,7-121-44402_44404---,00.html.

Local county probate courts may also publish the numbers. Your attorney can advise you as to

which numbers apply to your situation.



Reference B

Cash of $500 or less and apparel. A hospital, convalescent or nursing home, morgue, or law

enforcement agency in Michigan holding cash not exceeding $500 and apparel of the decedent may

deliver that property to the decedent’s spouse, child, or parent who provides suitable identification

and an affidavit that states the person’s relationship to the decedent and there are no pending

probate proceedings.

Traveler’s checks. Most issuing companies (such as American Express) will redeem unused

traveler’s checks following the death of the owner without requiring the appointment of a personal

representative. The traveler’s checks should be submitted with a death certificate and an affidavit by

the next of kin indicating to whom payment should be made.

Unpaid wages. An employer may pay to the spouse, children, parents, or siblings of a deceased

employee any wages due to a deceased employee. The employee may file a request to the contrary

with the employer.

Motor vehicle transfers. If the combined value of one or more of the decedent’s vehicles does

not exceed $60,000 and there are no probate proceedings, registration of title may be transferred by

the Michigan Secretary of State to the surviving spouse or next of kin by following the instructions

on the form TR-29 (including submitting a death certificate, the vehicle’s certificate of title if

available, and certain other requirements).

Transfers of Watercraft Which Require Title. If the combined value of all of the decedent’s

watercraft which require title does not exceed $100,000 and there are no probate proceedings for

the decedent’s estate, registration of title may be transferred by the Michigan Secretary of State to

the surviving spouse or next of kin upon submitting death certificate, an affidavit of kinship, and the



watercraft’s certificate of title. MCL 324.80312.

Income tax refund claims. These may be collected without probate proceedings by filing the

appropriate IRS or Michigan Treasury forms 1310, which are attached to tax returns for which a

refund is due.

Transfer by affidavit. Personal property with a value not exceeding $22,000 and held by some

person or company may be transferred to a decedent’s successor by presenting a death certificate

and an affidavit stating who is entitled to the property. The $22,000 amount (MCL 700.3982) is for

persons dying in 2015.

• Regarding transfer by affidavit, the $22,000 amount may change each year after 2015. The Michigan

Treasury annually publishes updated numbers as an “Economic Report” at its website’s “Reference

Library” page.

• http://michigan.gov/treasury/0,1607,7-121-44402_44404---,00.html.

• Local county probate courts may also publish the numbers. Your attorney can advise you as to which

numbers apply to your situation.

http://www.michigan.gov/treasury/0,1607,7-121-44402_44404---,00.html


Reference C

Creditors have to be notified either by:

• A general notice to creditors published in the proper newspaper (Michigan law dictates how

to determine which newspaper may be used for publication of notice) indicating, among

other things, the probate estate’s creditors have four months to file their claims; or

• If there is a known creditor, notice must be mailed by the personal representative directly to

the creditor with the same information required for the general notice to creditors with one

key difference: the known creditor is given either four months from the date the general

notice to creditors was published in the proper newspaper or one month from the date the

known creditor received the mailed notice. Whichever date gives the creditor more time to

file a claim is the date that applies.



Reference D

The first type of estate exempt from the five-month rule is the one where all of the real and

personal property owned by the decedent has a total value equal to or less than the funeral expenses

plus $22,000 (2015). In this case, the probate court ensures the funeral expenses have been paid,

then assigns the remaining property to those entitled to receive it. No court hearing is held. During

the 63-day period following the court’s assignment of property, if the heir or heirs are not the

decedent’s surviving spouse or minor child, they are responsible for any unsatisfied debt of the

decedent up to the value of the property received. If children of a decedent receive assets and they

are not minors, there is a $15,000 (2015) exemption amount protected from creditors’ claims. It is

allocated to the spouse and children based on their percentage of the assets.

The second type of estate exempt from the five-month rule is one where the value of the

estate is less than the sum of all of the following:

• All mortgages and liens;

• The homestead allowance of $22,000 (MCL 700.2402);

• The exempt property up to $14,000, (MCL 700.2404);

• The family allowance up to $26,000. (MCL 700.2405); and

• The funeral, last illness, and administrative expenses.

This second exemption only applies when a spouse or minor/dependent children survive the

decedent.

http://michigan.gov/treasury/0,1607,7-121-44402_44404---,00.html
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Agencies the family might need to notify of the decedent’s death:

• Social Security Administration: 800-772-1213. Find out if survivor benefits are available.

• Veteran’s Administration: 800-827-1000. Find out if veteran’s benefits are available.

• Defense Finance and Accounting Service: 800-269-5170. Report death of a military retiree

receiving retirement benefits.

• Office of Personnel Management: 888-767-6738. Report death of a federal civil service

employee or retiree receiving retirement benefits.

• U.S. Citizenship and Immigration Service: 800-375-5283. Report death of a non-U.S. citizen.

• Michigan Department of Motor Vehicles: 888-767-6424 if decedent had a Michigan driver’s

license or Michigan identification card.

• Financial Companies and Insurers: Contact credit card and merchant card companies. This

is important if there are automatic payments drawn from bank accounts. If there are

automatic withdrawals or transfers between accounts, then contact the banks, savings and

loan associations, and credit unions to report the death and discontinue the decedent’s

instructions for automatic withdrawals and transfers. The death should be reported to

mortgage companies, lenders, financial planners, stockbrokers, pension providers, life

insurers, annuity companies, and insurers of all kinds including health, medical, dental,

disability, and automotive insurance companies to obtain the proper forms to collect

benefits for survivors or discontinue premium payments for the deceased.

• Credit Reporting Agencies: There are three national credit reporting agencies which you

should notify of the death and instruct them to list all accounts as “Closed. Account Holder

is Deceased.” You may also request a credit report to obtain a list of all creditors and review

recent credit activities. Provide them a letter signed by you with your name, address and

phone number; relationship to the decedent; the decedent’s name, address, date of death,



date of birth, location of birth, social security number, and prior addresses for the last five

years in chronological order; and that you want them to post in the decedent's credit report

they are deceased and no credit should be issued. You may also want to request a credit

report. The addresses and phone numbers are:

o Experian, 888-397-3742, P.O. Box 9701, Allen, Texas 75013

o Equifax, 800-525-6285, P.O. Box 105069, Atlanta, Georgia 30348

o TransUnion, 800-680-7289, P.O. Box 6790, Fullerton, California 92834

• Memberships: Cancel any memberships in the event there is a refund or automatic renewals

in clubs, video rental organizations, alumni clubs, health and athletic clubs, and professional

organizations or unions.



Reference F

Initial Responsibilities of the Personal Representative

After appointment by the court and receiving the letters of authority, the personal

representative should do the following:

• Open and inventory the decedent’s safe deposit boxes in the manner provided by law.

• Within 14 days of appointment or retention of an attorney, whichever is later, the personal

representative must send a notice of attorney fees to people affected by payment of

attorney’s fees.

• Within 28 days of appointment, the personal representative should give notice to the

surviving spouse that he or she can elect to take their intestate share reduced by outside

inheritance such as joint property or insurance instead of what is provided to the spouse

under the will. Alternatively, if the spouse is a widow, she can elect to take her dower right.

• Send copies of all papers filed in court and a copy of the will (if there is one) to the parties

named in the will and intestate heirs.

• Set up an accurate system to record all estate transactions.

• Arrange for forwarding of decedent’s mail.

• Collect dividends, interest, rents, and other income from businesses or other property

owned by decedent.

• Determine insurance, social security, pension, veteran, or other benefits payable to the

estate or its beneficiaries.

• Give required notice creditors of the estate.

• Obtain possession of all known assets of the decedent on behalf of the estate.

• Confer with family, business associates, and others who may know of the decedent’s

property.



• Review the insurance on decedent’s property and obtain, increase, and renew casualty and

liability coverage as needed.

• Maintain any business or venture owned by decedent.

• Examine the decedent’s records and tax returns for income patterns indicating additional

assets.

• Value estate assets having readily ascertainable values.

• Examine real estate leases and mortgages and determine their effect on asset valuations.

• Employ appraisers if necessary to determine the value of real estate, antiques, art

collections, or other assets without easily ascertained value. An appraisal listing the contents

of decedent’s home is normally needed for applicable death taxes.

• If decedent owned property in other states, arrange for ancillary administration as necessary.

• Carefully prepare the estate inventory reflecting the date of death holdings and values. Send

a copy to the estate’s beneficiaries.

Other Responsibilities of a Personal Representative

During and after assembly of the estate’s assets, the personal representative should also do the

following:

• Starting as early as possible, plan to meet final obligations of taxes, claims, administration

expenses, allowances, and distributions.

• Process payment of all valid claims of creditors and give notice to those whose claims are

being disallowed (if the estate is insolvent, extreme care must be taken to follow legal

standards to prioritize claims before payment is made).

• Provide for distribution of exempt property and allowances to the decedent’s spouse, minor

children, and others who were supported by decedent.



• Operate decedent’s business(es) if it will benefit the estate and if authorized to do so by the

court or by decedent’s will.

• Maintain prudent investment and business practices; carefully record all investment

transactions.

• Follow legal requirements when sale of assets is necessary.

• Obtain clearances from both federal and state taxing authorities.

• Prepare annual accountings reflecting all estate transactions and send copies to the estate’s

beneficiaries.

Tax Returns

A personal representative must be mindful of the need to file tax returns both for the decedent

and the estate. Failure to timely file returns and pay taxes when due may subject the personal

representative to personal liability for any interest, penalties, and possibly the tax. The following

returns may be required:

• Decedent’s federal, state, and city final income (or intangibles tax returns in other states)

typically due in April following the calendar year of death.

• Gift tax returns are due for gifts in excess of $14,000 to a single person using IRS Form 709.

It must be filed on April 15 of the year following the calendar year of death or the due date

of the estate tax return, whichever is earlier. This dollar amount is for 2015 and is adjusted

for inflation from year to year.

• Federal, state, and city business, sales, and/or payroll tax returns may be due. Make sure

these are marked as "FINAL RETURN" or you will continue to receive notices expecting

them to be filed.

• Federal information returns such as IRS forms 1096 and 1099 may need to be issued from

the decedent to individuals who received payment from the decedent.



• Federal estate tax returns may need to be filed if the decedent’s probate and other property

interests exceed the federal estate tax exemption amount. Unless extended, IRS Form 706 is

due nine months after death.



Reference G

The court considers these six factors when determining if the proposed personal

representative fee is reasonable:

• The time expended to complete administration of the estate. More and more, both the

quantity and quality of the time spent by the personal representative is a significant factor.

For this reason, each personal representative should log the amount of time spent each day

on estate matters and include a detailed description of the services performed.

• The professional expertise required. Higher personal representative fees are justified if

the personal representative’s work entails a greater level of expertise and skill. However,

whenever the work is performed by professionals, lower fees are appropriate. Any time the

estate’s work is performed by professionals, the professionals charge the estate for services

and the personal representative’s fees are adjusted accordingly.

• The nature, number, and complexity of the estate assets. A personal representative is

justified in receiving higher fees in estates with diverse, numerous, and/or unique assets

because they require more time and effort to collect and manage.

• The makeup of parties who are interested in the estate. A greater number of creditors

and beneficiaries of an estate will generally cause more questions, communications, and

coordination. Likewise, interested parties whose actions are adversarial or uncooperative

may be a basis for higher fees.

• The extent of the responsibilities and risks assumed. The total dollar value of the

estate’s assets is some measure of the responsibilities and potential loss exposure undertaken

by the personal representative. The size of an estate is an important factor in determining

reasonableness of the personal representative fee. For example, all else being equal, an estate

valued at $200,000 warrants a higher fee than an estate valued at $50,000. Also, the extent of



work required is an important factor. For example, in addition to assuming responsibility for

a decedent’s assets, a personal representative may also be required to carry out or respond to

transactions engaged in or events that occurred before the decedent’s death. This additional

work is a basis for charging a larger fee.

• The results obtained in administering the estate. Favorable results in the investment

and disposition of estate properties, minimizing estate expenses, and timely execution of

responsibilities by the personal representative are also bases for a larger fee.
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1. What is a power of attorney? 3

2. What is a durable power of attorney? 4

3. Do I need a durable power of attorney if my spouse and I own everything

jointly? 5

4. Can I make a durable power of attorney that is effective immediately? 5

5. Can I make a durable power of attorney that becomes effective only if I

become incapacitated? 5

6. Can I revoke a durable power of attorney? If so, how? 5

7. What are some specific authorities which might be given in a durable power of

attorney? 6

8. Whom should I name as my agent? 7

9. Can I name more than one agent? 7

10. What are the agent’s obligations to me? 7

11. What if my agent abuses the authority? 7

12. What are some problems with a durable power of attorney? 7

13. What are some of the advantages of a durable power of attorney? 8

14. How do I go about getting a durable power of attorney? 8
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Durable Power of Attorney

A durable power of attorney can be an important part of your estate plan. It

is important to plan for who will take care of your financial affairs for you –

while you are alive – in the event that you cannot do so. While you are

alive, you may become seriously ill or injured. If you are unable to handle

your affairs, who can and will do so for you?

You can draft a document to decide who can act for you if you become

seriously ill or injured. If such a document does not exist, a Michigan

probate court can decide who will act for you. These court proceedings

require time and cost money. A judge decides if you are incompetent, and

the decision is available to the public. You cannot be sure whom the court

will appoint to serve as your guardian or conservator. With a signed

document you can avoid a probate court proceeding. In the document, you

can choose to give the power to act for you to a relative, friend, or a bank.

This document is a durable power of attorney.

It is important that the power of attorney be durable. If it is not durable, it

becomes ineffective when you need it most: if you become incapacitated.

You should think about making a durable power of attorney. With it, you

can avoid the time, expense, and inconvenience of a probate court

proceeding.

1. What is a power of attorney?
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You, as “principal,” name another individual as your “agent” or “attorney-in-fact” to act

for you to handle your affairs.

Duties may include:

• signing checks,

• making deposits,

• paying bills,

• contracting for medical or other professional services,

• selling property,

• obtaining insurance, and

• doing all the things you do in managing your day to day affairs.

You can choose to give broad authority to your agent. For example, you can give the

power to do anything you could do. Alternatively, you can choose to give narrow

authority to your agent. For example, you can give the power to sell a piece of real

estate. You sign your power of attorney, and your agent holds the document. Your

signature must be notarized or properly witnessed. Your agent uses the document to

show that he or she has authority to act for you. The agent must acknowledge his or her

responsibilities and duties. Michigan law requires certain statements be within the

acknowledgment. The agent must sign the document containing the acknowledgment. If

the power of attorney satisfies the register of deeds requirements, it can be recorded. If

recorded, your agent may use the power of attorney in connection with a real estate

transaction.

2. What is a durable power of attorney?

A durable power of attorney is a written power of attorney that is effective during

incapacity. It can become effective upon execution, or it can spring into effect upon

incapacity. Either way, the durable power of attorney stays effective when the person is

incapacitated. It contains the words “this power of attorney shall not be affected by my

incapacity,” or “this power of attorney shall become effective upon my incapacity,” or
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similar words. You must sign the durable power of attorney before you become

incapacitated. Otherwise, it will not be valid.

3. Do I need a durable power of attorney if my spouse and I own

everything jointly?

Yes. Your spouse can sign checks and make withdrawals on joint bank accounts,

regardless of your capacity to do so. However, your spouse cannot sell jointly owned

stocks or your jointly owned home or cottage without a durable power of attorney.

Without authority under a durable power of attorney, your spouse cannot name or change

a beneficiary on your life insurance. Without authority under a durable power of

attorney, your spouse cannot name or change a beneficiary of your retirement benefits.

4. May I make a durable power of attorney that is effective

immediately?

Yes, you can make a durable power of attorney that is presently effective. You may give

your agent broad authority. Such authority should only be given to someone you trust.

The durable power of attorney can require your agent to follow your instructions.

5. Can I make a durable power of attorney that becomes effective only if

I become incapacitated?

Yes. The document would include the following language: “this power of attorney shall

become effective upon my incapacity.” If you include this, you should explain how you

will be determined to be incapacitated. For example, you might require that two licensed

physicians certify in writing that you are unable to make decisions. It will be helpful later

when your agent or others determine when it is the right time for your agent to act for

you.

6. Can I revoke a durable power of attorney? If so, how?

As long as you are competent you can revoke your durable power of attorney. The

revocation should be in writing, and it should be delivered to the agent and to third
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parties with whom the agent is dealing (for example, your bank). A conservator

appointed by the probate court can revoke the durable power of attorney. Finally, the

durable power of attorney terminates at the time of your death, unless there is uncertainty

as to whether you are dead or alive. Please understand, however, that a third party is

entitled to rely on a power of attorney that has been terminated or revoked until the third

party has actual notice of the termination.

7. What are some specific powers which might be given in a durable

power of attorney?

You probably want your agent to have authority to do anything that you could do. Many

durable powers of attorney are very broad, meaning that they give the agent a lot of

authority to act on your behalf. Specifically, a power of attorney might authorize your

agent to do any or all of the following on your behalf:

• Pay for support and care.

• Borrow money.

• Conduct banking transactions.

• Deal with property.

• Handle legal claims.

• Gain entry to safety deposit boxes.

• Deal with insurance and retirement benefits.

• Prepare and file tax returns.

• Exercise stockholder rights.

• Contract for services.

• Make gifts.

• Collect Social Security and other benefits.

• Exercise rights of the settlor or grantor of a trust.

If you want to authorize someone to make medical decisions for you or decisions to

withdraw life-sustaining treatment when you are no longer able to do so, you should

designate someone to act as your patient advocate.
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8. Whom should I name as my agent?

You may name any adult (for example, a spouse, child, or other relative, or a friend) or a

bank. Whomever you select as your agent, you should trust and have confidence in them

and they should be willing to act for you. Remember, your agent may be making

important financial and personal decisions for you.

9. Can I name more than one agent?

Yes, you can name two or more agents. If you do name more than one agent, you should

specify whether your agents can act independently or whether they must act jointly. If

you name two agents to act jointly, however, a deadlock may develop if they cannot

agree. Rather than naming two people to act jointly, you could name one agent with an

alternate to act if the first agent cannot or will not act.

10. What are the agent’s obligations to me?

Your agent has a duty to follow your instructions and act in your best interests. The agent

should keep accurate records of the assets and accounts. If your agent improperly

manages your affairs, he or she is legally responsible to compensate you.

11. What if my agent abuses the authority?

You can revoke the durable power of attorney if you have capacity. If you do not have

capacity you can not revoke it. Anyone interested in your welfare can ask the probate

court to intervene and appoint a conservator to handle your affairs. The conservator can

require the agent to account for your assets and income. They can even suspend or revoke

the durable power of attorney. In addition, you (or your conservator) can sue your agent

for damages caused by the agent’s abuse of authority.

12. What are some problems with a durable power of attorney?

There is no guarantee that it will be accepted or recognized by third parties. For example,

if the purpose of the durable power of attorney is to deal with governmental agencies,

such as the Social Security Administration, the Veterans Administration, or the Internal
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Revenue Service, you must either use the agency’s special power of attorney form, or

make sure that the durable power of attorney provided to the agency contains the special

wording required by each agency’s particular form.

Another problem occurs if you have an individual as your agent and he or she quits,

dies or becomes unable to act as your agent. In such event, if you haven’t named an

alternate agent, there will be no one to act on your behalf. In order for a durable power of

attorney to be beneficial, you have to give the agent broad authority. Therefore, your

agent should be someone you trust and have confidence in to handle your affairs.

13. What are some of the advantages of a durable power of attorney?

• You select your agent instead of the court.

• It can give you and your family some peace of mind knowing that you have

appointed someone who will handle your affairs.

• It can save the stress, time and the expense of a court proceeding.

14. How do I go about getting a durable power of attorney?

You should consult a knowledgeable lawyer who can prepare a durable power of attorney

to meet your needs and to advise you on how it is used. Everyone should consider the

advantages of having a durable power of attorney. It’s an important part of estate

planning.
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1. What Is a Patient Advocate Designation? 3

2. What if Someone Does Not Have a Patient Advocate Designation? 4

3. What Type of Directives Can Be Included in a Patient Advocate

Designation? 4

4. What Are the Execution Requirements for a Patient Advocate Designation? 5
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6. What Are the Responsibilities of the Patient Advocates and the Limitations on Their

Powers? 6

7. What Are the Responsibilities of Medical Professionals Regarding Patient

Advocate Designations? 7
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Patient Advocate Designations and Medical Decisions

Suppose something happens to an individual that makes him or her unable to participate in

medical care decisions, and the immediate family members are not in agreement as to the

care this individual desired. Who will speak to the doctors on this individual’s behalf?

A legal document called a patient advocate designation allows an individual to designate

another person to make medical treatment decisions in the event the individual is unable to

do so due to a mental or physical condition. Outlined below is important information about

what a patient advocate does, the decision-making powers a patient advocate has, how to

properly designate a patient advocate, and more.

1. What Is a Patient Advocate Designation?

A person has the legal right to make his or her own medical care decisions. Some medical

care decisions are very personal, and some are difficult to even think about. Yet at some

point, a person may be unable to say which kind of medical care he or she wants. If that

person has the proper legal documents, a patient advocate may act in this person’s behalf

when necessary.

A patient advocate designation is a legal document allowing an individual (the patient) to

appoint another person (the patient advocate) to exercise powers over his or her care,

custody, and medical treatment in instances when the individual is unable to participate in

making those decisions. A patient advocate designation is also sometimes referred to as a

medical power of attorney or a health-care proxy.
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2. What if Someone Does Not Have a Patient Advocate Designation?

A patient advocate designation is the legal document in Michigan by which an individual can

designate another person to make medical treatment decisions on their behalf. The law is

unclear on who makes medical care decisions for an incapacitated individual if there is

conflict among family members and no guardian appointed by the probate court. Guardians

are court-appointed advocates who have the authority to make care, custody, and medical

treatment decisions. The probate court decides which medical care decisions the guardian

may make. If the individual has a properly executed patient advocate designation before a

guardian is appointed, the patient advocate usually retains the power to make decisions

regarding medical care. Most importantly, designating a patient advocate often eliminates the

need for a court-appointed guardian altogether.

3. Which Directives Can Be Included in a Patient Advocate Designation?

A patient advocate designation may include the individual’s statement of desires relating to

their care and medical treatment. Directives an individual may choose include specifying

that the patient Advocate may make anatomical gifts after death and describing the types of

life-sustaining treatment he or she would like to receive or not receive.

These directives are often put in a living will; however, Michigan law has not expressly

authorized the use of living wills.

4. What Are the Execution Requirements for a Patient Advocate Designation?

A patient advocate designation must be properly executed to be legally valid. According to

Michigan law, a properly executed patient advocate designation must have the following:
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• Signature. The document must be signed by an individual of sound mind 18 or

older. The individual must not sign the patient advocate designation due to duress,

fraud, or undue influence.

• Witnesses. The document must be properly signed and witnessed by two people.

The witnesses cannot be any of the following persons: the individual’s spouse;

parent; child; grandchild; sibling; presumptive heir; known devisee at the time of the

witnessing; physician; patient advocate; or an employee of the individual’s life or

health insurance provider, health facility treating the individual, home for the aged

where the individual resides, or community mental health services program or

hospital providing mental health services to the individual.

The individual can change his or her mind about the patient advocate designation. If that

happens, the individual may revoke it any manner sufficient to communicate intent and at

any time—even after he or she is unable to participate in medical treatment decisions. If the

patient’s physician or health facility has notice of the revocation, they are required to note it

in the patient’s medical records and bedside chart. They must also notify the patient

advocate.

5. When Does the Designation Take Effect, and When Can the Patient Advocate

Act?

The designation comes into effect and the patient advocate can act only when the patient is

no longer able to participate in medical treatment decisions. Generally speaking, the patient

is considered unable to participate in medical treatment decisions if he or she is in a coma or

has a severe mental impairment. The patient’s attending physician makes the determination

in consultation with another physician or a licensed psychologist.
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The physician’s determination must be put in writing, incorporated into the patient’s medical

record, and reviewed at least once a year. If a dispute arises as to whether the patient is able

to participate in medical treatment decisions, a petition can be filed in probate court

requesting it to determine whether the patient is able to do so.

Prior to being acting as the patient advocate, appointee must also sign an acceptance of the

designation and agree to the terms of the appointment as set out in state law. These terms

include certain legal limitations on the patient advocate’s authority.

6. What Are the Responsibilities of Patient Advocates and Limitations on Their

Powers?

The patient advocate has the duty to act in the patient’s best interests. Preferences expressed

or evidenced when the patient was able to participate in medical treatment decisions are

presumed to be in their best interests. The patient advocate must take reasonable steps to

follow the patient’s expressed desires, preferences, and instructions. While these desires do

not have to be set forth in writing, one of the best ways to ensure the patient advocate is

aware of them is including them in the patient advocate designation.

A patient advocate cannot under any circumstances direct medical treatment that would directly

cause the patient’s death—Michigan law prohibits euthanasia or mercy killing. However, a

patient advocate is allowed decide to withhold or withdraw treatment that would allow the

patient to die. This can only happen if the patient authorized the patient advocate in a clear

and convincing manner to make such a decision. If the patient wants the patient advocate to
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have this power, they must acknowledge that a decision to withhold or withdraw treatment

could allow them to die. A patient advocate can never make a life-ending decision if the

patient is pregnant.

Even when a patient has previously expressed a desire to have life-sustaining care or medical

treatment withheld or withdrawn, the patient advocate cannot act on that declaration if the

patient later states a desire to have life-sustaining care or treatment provided regardless of

whether the patient is incapacitated or unable to participate in medical treatment decisions at

that time.

The patient advocate’s powers cannot be delegated to another person without the patient’s

prior authorization. A designation appointing a spouse as patient advocate executed during

the patient’s marriage is suspended during an action for separation or dissolution of marriage

and revoked when the marriage is dissolved.

Finally, a patient advocate cannot receive compensation but can be reimbursed for expenses.

7. What Are the Responsibilities of Medical Professionals Regarding Patient

Advocate Designations?

Medical professionals are bound by sound medical practice. They also are bound by the

patient advocate’s instructions as long as they reasonably believe the patient advocate

designation was properly executed and the advocate is acting in compliance with the law.

Medical professionals are liable in the same manner and extent as if the patient gave the

directions and not the patient advocate. If a dispute arises as to whether the patient



8

advocate is acting consistent with the terms of the patient advocate designation, the patient’s

best interests, or the law, a petition can be filed in the probate court requesting the court to

determine whether the designation should be continued or the patient advocate should be

removed.
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This pamphlet explains how adults can make certain there is someone in place to handle

their finances and make medical decisions on their behalf in the event they become incapacitated. It

also explains who has the authority to do so if they don’t take care of it in advance.

Two ways a person can plan for potential incapacity are appointing someone to handle

financial or medical matters in a document (called a durable power of attorney when it is for

financial matters and a patient advocate designation when it is for medical and other care decisions)

and/or creating a trust to hold his or her assets under which a successor trustee could handle the

trust assets.

With a durable power of attorney for financial matters, a person names one or more other

people (or sometimes a bank) as his or her agent, sometimes called an attorney in fact. The agent or

agents have the authority to handle the items described in the document. For medical treatment and

other types of care decisions, one or more people can be named as a patient advocate in a medical

durable power of attorney, often called a patient advocate designation. A patient advocate only has

the authority to act when the person is unable to act on their own behalf. Often, it is beneficial to

use both financial and medical durable powers of attorney because each instrument authorizes

someone to help in different ways. The Durable Power of Attorney and Patient Advocate Designation

pamphlets published by the Probate and Estate Planning Section of the State Bar of Michigan

contain more information on these important alternatives.

This pamphlet explains how adults can make certain someone is in place to handle their

finances and make medical decisions on their behalf in the event they become incapacitated. It also

explains who has the authority to do so if they don’t plan ahead.

If a person becomes incapacitated and did not plan accordingly, the probate court may

appoint a guardian to take care of his or her personal care needs and/or a conservator to manage
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finances and property. The same person may be appointed for both roles. Appointing a guardian or

conservator is a serious matter that involves the time and expense of a court proceeding and

limits—and sometimes eliminates—the individual’s right to legally handle their matters.

1. Who are Incapacitated Individuals?

In Michigan, adults who are incapacitated generally fall into two categories: individuals

whose incapacity occurs during adulthood, and individuals who have developmental disabilities

which, in addition to other requirements, must occur before the age of 22 (guardians for persons

with developmental disabilities are appointed through a specialized procedure under the Mental

Health Code).

This pamphlet focuses on individuals whose incapacity occurs during adulthood and who

meet the following definition of an incapacitated individual:

Impaired by reason of mental illness, mental deficiency, physical illness or capacity,
chronic use of drugs, chronic intoxication, or other cause, not including minority, to
the extent of lacking sufficient understanding or capacity to make or communicate
informed decisions.

A legally incapacitated individual is one the court has determined to be incapacitated.

2. Who Has Authority to Make Care and Custody Decisions for Incapacitated Individuals?

Alternatives to Guardianship

Often, a spouse or other family member tries to informally make decisions for an

incapacitated individual. However, as discussed above, before an adult becomes incapacitated he or

she may designate a patient advocate to make medical care decisions when he or she is no longer
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able to do so. Under a patient advocate designation, the advocate has authority to legally act on the

incapacitated individual’s behalf after the individual becomes incapable of participating in medical

care decisions.

Appointment of a Guardian

If there is no one with legal authority to make decisions on an individual’s behalf or provide for his

or her care or supervision, the incapacitated individual or another person interested in his or her

welfare may request the court to appoint a guardian by filing a petition with the probate court. The

petition must be filed in the probate court in the county where the individual lives or is located. The

petition for appointment of a guardian must contain specific facts about the individual’s condition

and recent conduct that demonstrate a need for assistance. Before a guardian can be appointed, the

court must hold a hearing and find by clear and convincing evidence that the individual meets the

definition of being incapacitated (defined above) and the appointment of a guardian is necessary to

provide continuing care and supervision.

If the individual is legally incapacitated and lacks the ability to do some, but not all, required

tasks, the probate court may only appoint a limited guardian.

The law requires the individual who is the subject of the petition be personally served with notice of

the hearing, and he or she may object to the appointment of a guardian. There is a right to trial by

jury and a hearing closed to the public. If the individual wishes to contest the petition, the court

must appoint an attorney for him or her unless he or she is already represented by legal counsel. If

no attorney is appointed, the court must appoint a guardian ad litem who must:

• personally visit the individual;
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• explain to the individual the nature, purpose, and legal effects of the appointment of

a guardian as well as the individual’s rights at the hearing;

• inform the individual of the name of the person(s) seeking appointment as guardian;

and

• submit a report to the court.

In addition, the individual’s spouse, the person named as the individual’s agent in a durable power of

attorney, and the children of the individual (or, if none, the parents) must be notified of the hearing

and are likewise entitled to object to the appointment of a guardian.

The court may also appoint a physician or mental health professional to examine him or her

and submit a detailed report. The individual, if he or she is indigent, has a right to an independent

evaluation at public expense.

Any competent person or a professional guardian may be appointed as guardian—although

the court gives preference to a person the individual has nominated, a person designated in the

individual’s durable power of attorney, or, if none, the individual’s spouse, adult child, parent, or

relative with whom the individual has lived for more than six months (in that order of priority).

3. What are the Powers and Duties of a Guardian?

The powers and duties of a guardian are detailed in the Michigan Estates and Protected

Individuals Code. Generally, a full guardian is responsible for the individual’s care, custody, and

supervision. The guardian must also try to restore the individual to independence. The guardian

may be responsible for making medical or other professional care and treatment decisions if the

court awards those powers. However, if the person already appointed a patient advocate, the patient
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advocate still makes medical decisions unless the court removes the powers. The guardian is not

liable to other people for the individual’s acts. Each year, the guardian must file a report with the

probate court and give a copy to the individual and all interested persons as defined by Michigan

Estates and Protected Individuals Code.

If a conservator is not appointed, the guardian may receive limited amounts of funds and

hold certain personal possessions on behalf of the individual. Such sums or possessions can be used

for the individual’s support, care, and education without the appointment of a conservator. The

condition of the individual's estate must be included in the guardian’s annual report of guardian if it

is within the guardian's control.

In limited circumstances and only after direct communication with the individual and, if

possible, the individual's attending physician, a guardian may execute, reaffirm, or revoke a do-not-

resuscitate order on behalf of an individual.

4. How is a Guardian Compensated?

A guardian may be paid for their services from the individual’s assets. The payment amount

depends upon the time spent by the guardian, the nature of services provided, the amount of

available funds, and the individual's specialized needs. The court will only approve just and

reasonable payment for a guardian’s services.

5. Who Has Authority to Make Decisions Regarding the Financial Interests of an

Incapacitated Individual?

If an individual cannot effectively manage his or her financial affairs, someone else will need

to manage them. There are several options a person can choose to plan for who will manage things.
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A durable power of attorney can be an excellent tool to provide for managing a person’s

finances and property if an individual becomes incapacitated. Assets may also be placed in a trust

that names who will manage the assets (act as trustee) if and when the individual becomes

incapacitated. An individual may set up a trust for his or her own benefit, or someone else (a third

party) may establish a trust for another person using the third party’s assets. For example, a parent

might create a trust for a child. No matter where the assets came from, they are owned by the trust

and managed by the trustee for the benefit of the person named in the trust (the beneficiary). There

are many ways trusts can be written depending on their purpose. Because they are very complicated

and need to be written carefully in order to avoid creating substantial problems, you should consult

an experienced trust attorney for assistance before creating any type of trust.

Another option is joint bank accounts. Both parties to a joint bank account (to which Social

Security and other payments may be directly deposited) can use funds, even if one person is

incapacitated, without court action. However, joint bank accounts should be used very cautiously

because when an individual names someone jointly on his or her bank account, the joint owner has

the power to remove all of the funds at any time. Adding a joint owner also allows the joint owner’s

creditors to make claims on the account. There may also be tax issues by adding a joint owner to

one's bank accounts. Consult with an attorney experienced in this area of law for more information.

In addition, Social Security benefits—including retirement benefits, disability and

supplemental security income—may be paid to another person (called a representative payee)

designated through the Social Security Administration. The representative payee must ensure those

monies are used for the individual’s benefit. If these benefits are the individual’s sole source of

income, designating a representative payee provides a means for managing that income without

court involvement.
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If arrangements have not been made or the arrangements in place are not complete enough

to handle an individual’s financial and property issues, there are options available through the

probate court. For example, the court might enter a protective order regarding the person’s assets

or appoint a conservator to handle their financial affairs. Whether a proceeding in probate court is

appropriate depends on the extent and nature of individual’s incapacity as well as the extent and

nature of the individual’s financial interests.

Appointing a Conservator

The probate court may appoint a conservator for an individual after it holds a hearing and

determines:

• the individual is unable to manage his or her property and business affairs because he

or she has a mental illness, mental deficiency, physical illness, or disability; is a

chronic drug user or chronically intoxicated; confined or detained by a foreign

power; or has disappeared and

• the individual has property that will be wasted or dissipated unless proper

management is provided or money is needed for the individual’s support, care, and

welfare or for those entitled to his or her support and that protection is necessary to

obtain or provide money.

Conservatorships are often for an indefinite duration and involve the management of the

individual’s financial property and affairs.

When only a single transaction requires attention, the probate court may enter a protective

order to accomplish this one-time matter without appointing a continuing conservator. For example,

in a long-term marriage the court may decide adequate protection is provided by transferring all

marital assets to the spouse who can still manage financial affairs or the court may allow for transfer
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of assets titled to a single individual to the trustee of their revocable trust for management under the

trust. Before such an order may be entered, the court will conduct the same hearing and make the

same findings required for a conservatorship.

Under Michigan law, conservatorship proceedings may be initiated by:

• an individual for his or her own benefit;

• anyone interested in an individual’s estate, affairs, or welfare (including a parent,

adult child, guardian, or custodian); or

• anyone who would be adversely affected by a lack of effective management of an

individual’s property or business affairs.

If an individual is mentally competent but due to age or physical infirmity desires a

conservator to assist in the management of property and affairs, only that individual may petition the

court for a conservator. An individual may obtain the same type of assistance without court

involvement by executing a durable power of attorney or creating a living trust while he or she is

competent.

Like a guardianship proceeding, the procedure for appointment of a conservator requires

notice of the hearing be given to the individual in person. Notice must also be given to the

individual’s children or, if none, to parents (or otherwise to his or her presumptive heirs); an

individual’s agent (an attorney in fact) under a durable power of attorney; the nominated

conservator; a government agency paying benefits to the individual or before which an application

for benefits is pending; and the U.S. Administrator of Veterans’ Affairs if the individual is receiving

or entitled to VA benefits.
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The court hearing has many of the same safeguards and protections as a hearing on a

guardianship as described above. There will also be a court-appointed guardian ad litem to review

the accounts and petitions filed by the conservator during the conservatorship. The guardian ad

litem fees are paid from the individual’s assets.

The conservator appointed by the court may be an individual or a professional conservator.

Although Michigan law lists the priorities for appointment, the probate court, for good cause, may

choose a person without priority or with lesser priority.

6. What are the Powers and Duties of a Conservator?

If a conservator is appointed, he or she is responsible for the collection, preservation, and

investment of the individual’s property and must use the property for the support, care, and benefit

of the individual and his or her dependents. A conservator has a duty of loyalty and may not use any

of the individual’s assets for personal benefit. The court may require the filing of a fiduciary bond to

provide protection for the individual in case there is loss caused by wrongful actions of the

conservator.

The conservator must review all of the individual’s records and assemble a list of his or her

properties, debts, charge accounts, and credit cards. Stores and companies of which the individual

has been a customer, including credit card companies, should be notified of the conservator’s

appointment. Within 56 days of appointment, the conservator must file with the probate court an

inventory of all of the individual’s properties. A copy of the inventory must be sent to all interested

persons—the same people entitled to notice of a hearing for appointment of a conservator. The

conservator must maintain careful records and all payments from the individual’s funds or other
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property should be evidenced by proof of payment or a receipt with a notation of the purpose of the

disbursement.

The nature of investments made by the conservator on the individual’s behalf and the

amount of funds expended for the individual’s benefit, should be based on:

• the size of the estate;

• the probable duration of the conservatorship and the likelihood that, sometime in

the future, the individual may be fully able to manage his or her own affairs;

• the accustomed standard of living for the individual and members of his or her

household; and

• the availability of other funds for his or her support.

In addition, Michigan law instructs a conservator to consider the individual’s estate plan in

making investments and distributions. Therefore, it is important for everyone to establish a written

estate plan while he or she is able to do so. The conservator should examine the individual’s will,

trust agreement, and even informal estate plan arrangements—such as joint bank accounts, life

insurance policies, and their beneficiary designations—and not take any inconsistent actions without

prior court approval.

Each year, the conservator must file with the court for review an itemized accountof all

receipts, disbursements, and distributions as well as all remaining cash and property. Copies must be

sent to the interested persons before the court approval hearing. The conservator may also be

required to file federal, state, and city income tax returns for the individual each year.

7. How is a Conservator Compensated?
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Like a guardian, a conservator is entitled to just and reasonable compensation for services. In

approving a conservator’s fee, the court will usually consider six major factors:

• the time expended by the conservator (it is important the conservator keep accurate

time records and demonstrate to the court the services were both necessary and

beneficial);

• professional expertise and skill;

• the nature, number, and complexity of assets;

• the makeup of parties interested in the conservatorship;

• the extent of the responsibilities and risks assumed; and

• the results obtained in administering the property.

8. Can Guardianships and Conservatorships be Modified or Terminated?

An individual may request a modification or termination of his or her guardianship or

conservatorship at any time. A request to modify or terminate the conservatorship may be filed by

the conservator or anyone interested in the individual’s welfare with the probate court, or, in the

case of guardianship, via an informal letter to the court or judge. Copies of the petition must also be

served to all interested persons including the individual (in other words, those who would be entitled

to notification of a guardianship or conservatorship petition filed at that time) and the guardian or

conservator. A hearing is then held on the petition. The same procedural protections available at the

initial hearing on the appointment are available at a hearing for modification. The court may find the

individual’s condition has improved or worsened, in which case the responsibilities of the guardian

or conservator could be decreased or increased. If the court terminates the guardianship or
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conservatorship, their powers and authority expire and they are required to return all property to the

individual. The conservator must also file for court approval a final accounting through the time the

last of the property is returned to the individual.

9. Do I Need the Assistance of an Attorney or Other Professionals?

Many people who take on a fiduciary role for an incapacitated person do not have the

technical expertise to carry out all of the responsibilities and duties. In many instances, it is necessary

to retain the assistance of an attorney, accountant, bank trust department, investment counselor,

family counselor, or other professional. It is important the professional’s proposed fee—whether it

will be a fixed amount, an amount based on time and effort expended, a percentage, etc. —be

discussed, understood, and agreed upon in advance, preferably in writing. These fees are subject to

approval by the probate court. The role assumed by each professional should be expressly defined

and monitored by the guardian or conservator throughout the period the services are rendered.

While the services of one or more professionals may have been retained, the guardian or conservator

is still required by law to see their responsibilities are properly performed. Relying on the improper

actions of a professional will not necessarily prevent personal liability on the part of the guardian or

conservator for misdeeds or oversights.
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Glossary

Guardian

This brochure discusses a guardian for a formerly competent adult. For the purposes of this

brochure, a guardian is a person appointed by the court to act on behalf of an incapacitated

individual. This brochure does not include guardians appointed for minors or for developmentally

disabled adults, nor does it include a guardian ad litem.

Conservator

A conservator is a person appointed by a court to manage a protected individual's estate.

Protected individual

A protected individual is an individual for whom a conservator has been appointed. The term also

applies to an individual for whom the court issues a protective order under Michigan’s probate code.
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10. SCAO Liaisons – Constance L. Brigman, Michele C. Marquardt, 
Rebecca A. Schnelz 

11. Solutions on Self-Help Task Force Liaison – Rebecca A. Schnelz 

12. State Bar Liaison – Richard J. Siriani 

13. Taxation Section Liaison – George W. Gregory 

IX. Other Business 

X. Hot Topics 

XI. Adjournment – After the Council meeting adjourns, if there is time, and at the discretion 
of the Chair, we may return to the CSP agenda. 
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MEETING OF THE COUNCIL OF THE 
PROBATE AND ESTATE PLANNING SECTION OF  

THE STATE BAR OF MICHIGAN 
 

February 14, 2015 -- Lansing, Michigan 
 

MINUTES 
 
I. Call to Order. The Chair called the meeting of the Council of the Probate and Estate 
Planning Section to order at 10:22 a.m.   

II. Attendance.  Guests were introduced. [Snow, high wind, and white out conditions 
significantly affected attendance.] 

A total of 5 officers and 13 members of the Council were present, representing a quorum. 
 

A. The following 5 officers of the Council were in attendance: 
 

Amy N. Morrissey, Chair 
Shaheen I. Imami, Chair Elect 
James B. Steward, Vice-Chair 
Marlaine C. Teahan, Secretary 
Marguerite Munson Lentz, Treasurer 

 
B. The following 13 members of the Council were in attendance: 

 
Susan M. Allan 
W. Josh Ard 
Christopher A. Ballard 
Mark E. Kellogg 
David P. Lucas 
Raj A. Malviya 
Michele C. Marquardt 

Richard C. Mills 
Lorraine F. New 
Patricia M. Ouellette 
James P. Spica 
Geoffrey R. Vernon 
Nancy H. Welber 

 
C. The following 5 members were absent with excuse: 

 
George F. Bearup 
Constance L. Brigman 
Rhonda M. Clark-Kreuer 

 Hon. Michael L. Jaconette 
David L.J.M. Skidmore 

 
 

D. The following ex-officio members of the Council were in attendance: 
 

George W. Gregory Michael McClory 
 

E. The following guests were in attendance: 
 

Rebecca Bechler 
Raymond Harris 
Robert B. Labe 
Michael G. Lichterman 

Jeanne Murphy 
Neal Nusholtz  
Robert O'Reilly 
Nicholas Vontroba 

 



III. Minutes – Marlaine C. Teahan.  The Minutes of the February 14, 2015 Council meeting 
were approved as corrected, by general consent.    

IV. Treasurer's Report – Marguerite Munson Lentz.  The State Bar’s financial report did 
not get to Ms. Lentz in time for preparation of a financial spreadsheet for January, 2015.  A 
written report was included in the Agenda.  The Treasurer’s Report was approved as submitted, 
by general consent. 

V. Chairperson's Report – Amy N. Morrissey.  Ms. Morrissey welcomed those in 
attendance and reported on the following items:  

• The Court of Appeals published a new case of interest to our Section: Pollack v Barron (In 
re Pollack Trust), 2015 WL 377073, __ Mich App __; __ NW2d __ (2015) (Oakland 
Probate Court, No. 309796, January 29, 2015).   

• An email was received from the State Bar of Michigan (SBM) regarding the 50th 
anniversary of the Court of Appeals. Each Section has been asked to submit one case that 
has been the most influential in our practice area. Cases were suggested and discussed.  
Ms. Morrissey will submit a case for inclusion in the list of influential cases. 

• An email was received from AARP requesting a meeting to discuss the UAGPPJA; Ms. 
Morrissey will reply and attend. 

VI. Report of the Committee on Special Projects – Christopher A. Ballard 
No action items were reported on and no votes were requested by CSP.  A report was 
given regarding the following items discussed at the Committee on Special Projects (CSP): 

• Community Property Trusts Ad Hoc Committee report; 
• Insurance Committee report; and 
• Artificial Reproductive Technology Committee report. 

VII. Standing Committee Reports 

A. Internal Governance 

1. Budget – Marlaine C. Teahan reported that the Membership Committee will 
soon need money to fund their initiatives; this Committee is new and did not 
have a line item in this year's budget. 

2. Bylaws – Nancy H. Welber. No report. 

3. Awards – Douglas A. Mielock. No report.  

4. Planning – Shaheen I. Imami. No report.  

5. Nominating – George W. Gregory.  The Nominating Committee consists 
of Mark Harder, George Gregory and Tom Sweeney.  Those interested in 
serving as an officer or member of Probate Council should convey that 
interest to the Nominating Committee.  In addition, individuals can be 
recommended to the Nominating Committee by others.  The Committee 
has received some nominations for members and officers. 

6. Annual Meeting – Shaheen I. Imami.  No report. 



 B. Education and Advocacy Services for Section Members 

1. Amicus Curiae – David L.J.M. Skidmore.  Pat Ouellette reported on behalf 
of the Committee that at the end of February, an Application For 
Consideration was received. The application requested the Probate and 
Estate Planning Section to submit an amicus curiae brief to the Court of 
Appeals in the Estate of Jesse Galvan, deceased. The issue presented 
involves an interpretation of MCL 700.3206 and the disposition of a 
decedent's remains.  The Committee recommended that Council deny the 
request since the Committee felt that the law was clear. The Committee's 
suggestion was approved by general consent.   

2. Probate Institute – James B. Steward reported that, compared to last year, 
we are ahead of the number of registrants for the Annual Institute.  Work is 
ongoing for the Speakers' Dinner. 

3. State Bar and Section Journals – Richard C. Mills reported that the Journal 
is on track to be published soon.  Discussion ensued regarding an app for 
the Journal.  Mr. Imami will send link to the developer for the ABA’s app 
to Mr. Mills for further investigation by the Committee. 

 4. Citizens Outreach – Constance L. Brigman had an excused absence. Ms. 
Morrissey reported on the Section brochures and how we can make them 
more searchable for online search engines. 

5. Electronic Communications – William J. Ard. No report. 

6. Membership – Raj A. Malviya reported on three Committee initiatives, 
including hosting a vendor table at the May and June Annual Institutes, a 
social gathering at the Traverse City office of Smith Haughey Rice & 
Roegge, and meetings at Michigan law schools with 3Ls to explain benefits 
of Section membership and to encourage students to consider a future 
career in trusts and estates.   

 C. Legislation and Lobbying 

1. Legislation – William J. Ard.  Becky Bechler discussed that the current 
focus of the Legislature is on the Governor’s recent budget presentation 
which included 70 new fee increases.  

Ms. Bechler discussed the status of digital assets legislation. There was a 
very lively workgroup last week with attendees including a Google lobbyist 
and a member of the Uniform Laws Commission.   

The Elder Law and Disability Rights Section will take the lead on updating 
Michigan law in response to the passage of the ABLE Act. Also discussed 
were HB 4172, HB 4173, SB 19, and SB 50.  

 
2. Updating Michigan Law – Geoffrey R. Vernon reported that Sen. Tonya 

Schuitmaker has agreed to sponsor the Qualified Dispositions in Trust 
Act.  We are waiting on the Legislative Service Bureau to get a draft statute 
back to us. 



3. Community Property Trusts Ad Hoc Committee – Neal Nusholtz reported 
on the mission of this brand new Ad Hoc Committee; a detailed report is 
contained in the February Agenda.  Once the Committee has reviewed the 
statutes, case law and conducted a legislative analysis of Michigan and 
other jurisdictions, concerning Community Property Trusts, if advisable, 
the Committee will submit proposed legislation for review by CSP. 

 
4. Insurance Ad Hoc Committee – Geoffrey R. Vernon. No further report 

other than that given at CSP. 

5. Artificial Reproductive Technology Ad Hoc Committee – Nancy H. 
Welber.  No further report other than that given at CSP. 

 D. Ethics and Professional Standards  

1. Ethics – David P. Lucas. No report. 

2. Unauthorized Practice of Law & Multidisciplinary Practice – Patricia M. 
Ouellette.  No report. 

3. Specialization and Certification Ad Hoc Committee – James B. Steward.  
No report. 

 E. Administration of Justice  

1. Court Rules, Procedures and Forms – Michele C. Marquardt.  No report. 

2. Fiduciary Exception to Attorney Client Privilege Ad Hoc Committee – 
George F. Bearup.  No report. 

 F. Areas of Practice  

1. Real Estate – George F. Bearup. Report by Mark E. Kellogg on SB 24 
related to proposed legislation allowing for the PRE exemption to be 
retained for 2 tax years under certain circumstances. The "by blood or 
affinity" language is used and is not clear; the committee will suggest using 
the specific relationships instead of the blood/affinity approach.  Further, 
the committee would prefer a 3-year exemption in any case, or until sold, 
without the exemption being tied to any particular relationship.   

Additional reporting on MCL 211.27a – language is used that uncapping 
can be avoided, under certain circumstances, for residential property 
provided it is not used for any commercial purpose. Since the definition of 
residential real property includes no commercial purpose, why is this extra 
language needed?  These issues have been discussed with Rep. Pettalia’s 
office. In addition, discussions with Rep. Pattalia's office over the last few 
months have included requesting that this statute provide for no uncapping 
upon transfers to LLCs, corporations and business entities provided they are 
owned by the individuals excluded in the statute. We are getting pushback 
on this from Treasury against corporations. The question remains: Should 
we focus only on LLCs and drop corporations?  This issue will be brought 
back to Council in the near future. 

 



2. Transfer Tax Committee – Lorraine F. New. Tax nugget presented by 
Robert B. Labe.  Rob submitted a revised report which has been placed 
into the February agenda online. The report discusses the tax changes 
suggested in the President’s State of the Union address.  These changes are 
far reaching; however, it is unlikely that these changes will be made in this 
Congress. These concepts may continue in the country’s future discourse of 
tax policy. 

3. Charitable and Exempt Organization – Lorraine F. New.  In January, the 
Governor approved SB 623. The bill was filed with the Secretary of State 
on Jan. 15, 2015 and it was assigned PA 557 of 2014 with immediate effect.  
SB 623 was tie barred with SB 624 and 625.  These bills include 
significant changes to charitable and exempt organizations.  More 
information can be obtained at: 

http://legislature.mi.gov/doc.aspx?2013-SB-0623; and 

http://legislature.mi.gov/doc.aspx?2013-SB-0624.  

Updates to bylaws may be desirable to take advantage of the flexibility 
provided in the new act.  Some changes include electronic voting and  
changes to indemnity provisions. 

4. Guardianship, Conservatorship, and End of Life Committee – Rhonda M. 
Clark-Kreuer.  No report. 

 G. Liaisons 

1. Alternative Dispute Resolution Section Liaison – VACANT. No report. 

2. Business Law Section Liaison – John R. Dresser. No report. 

3. Elder Law and Disability Rights Section Liaison – Amy R. Tripp. No 
report. 

4. Family Law Section Liaison – Patricia M. Ouellette. No report. 

5. ICLE Liaison – Jeanne Murphy. No report. 

6. Law Schools Liaison – William J. Ard. No report. 

7. Michigan Bankers Association Liaison – Susan M. Allan. No report. 

8. Michigan Probate Judges Association Liaisons – Hon. Judge David M. 
Murkowski, Hon. Michael L. Jaconette. No report. 

9. Probate Registers Liaison – Rebecca A. Schnelz. No report. 

10. SCAO Liaisons – Constance L. Brigman, Michele C. Marquardt, 
Rebecca A. Schnelz. No report. 

11. Solutions on Self-Help Task Force Liaison – Rebecca A. Schnelz. No 
report. 

12. State Bar Liaison – Richard J. Siriani. No report. 

http://legislature.mi.gov/doc.aspx?2013-SB-0623
http://legislature.mi.gov/doc.aspx?2013-SB-0624


13. Taxation Section Liaison – George W. Gregory. No report. 

VIII. Other Business. None. 

IX. Hot Topics. None. 

X. Adjournment – Council meeting adjourned at 11:21 a.m. Returned to CSP agenda 
and adjourned for the day at 12 noon. 
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PROBATE AND ESTATE PLANNING COUNCIL 
Treasurer’s Report 

March 14, 2015 

Income/Expense Reports 

Attached is the income/expense report for January 2015. 

Mileage Reimbursement Rate Effective 1/1/2015 

The IRS business mileage reimbursement rate for 2015 is $0.575 per mile.  If you are eligible for 
reimbursement of your mileage for Probate Council business, please use this rate on your SBM 
expense reimbursement forms.  The SBM forms and instructions are attached.  Please note that 
the forms were revised to reflect the new mileage rate. 

Expense Reimbursement Requests 

• Instructions:  http://www.michbar.org/generalinfo/pdfs/sectexp_instruction.pdf
• Form:  http://www.michbar.org/generalinfo/pdfs/sectexp.pdf
• Email forms to mlentz@bodmanlaw.com or provide paper copies in person or by mail.

Marguerite Munson Lentz, Treasurer 
Probate and Estate Planning Section 

Treasurer Contact Information: 

Marguerite Munson Lentz 
BODMAN PLC 
6th Floor at Ford Field 
1901 St. Antoine Street 
Detroit, Michigan 48226 
office: 313-393-7589 
fax: 313-393-7579 
email: mlentz@bodmanlaw.com 

4520823_5 

http://www.michbar.org/generalinfo/pdfs/sectexp_instruction.pdf
http://www.michbar.org/generalinfo/pdfs/sectexp.pdf
mailto:mlentz@bodmanlaw.com
mailto:mlentz@bodmanlaw.com


Probate Council
Treasurer's Report
Jan-15

Beginning Fiscal Year 
2014-2015  FY to Date 

General Fund 186,741.33$  250,023.90$          
Amicus Fund (reserve) 35,423.50$  35,423.50$            
Total fund 222,164.83$  285,447.40$          

Dec-14 Jan-15  FY to Date 
Actual 

 Budget 
2014-2015 Variance

Year to Date 
Percentage

Revenue Subcategories
Membership Dues 10,990.00         3,220.00           113,645.00$          115,000.00$         (1,355.00)     98.82%
Publishing Agreements 325.00$  650.00$               (325.00)        50.00%
Other -$  -$  - 

Total Receipts 10,990.00$       3,220.00$         113,970.00$          115,650.00$         (1,680.00)     98.55%

Disbursements
Journal (1) 12,225.00$          (8,400.00)     31.29%

E-blast 75.00 75.00$  
ICLE (formatting) 3,750.00           3,750.00$              

Chairperson's Dinner(2) 7,000.00$            (265.49)        96.21%
Plaques 132.50$  
Gavel 35.82 103.76$  
Chair's Dinner--food 6,198.25$              
Chair's Dinner-venue 300.00$  

Travel 376.06              3,138.80           6,203.88$              18,500.00$          (12,296.12)   33.53%

Lobbying 5,000.00           12,500.00$            30,000.00$          (17,500.00)   41.67%

Meetings(3) 15,000.00$          (11,953.42)   20.31%
Mtg with Chair's Dinner 766.38              966.38$  
Monthly 2,080.20           2,080.20$              

 Officers conference 
(including travel) -$  

Long-range Planning -$  1,000.00$            (1,000.00)     0.00%

Support for Annual Institute 14,000.00$          - 100.00%
Contribution to institute 5,000.00           5,000.00$              
Speaker's Dinner 9,000.00           9,000.00$              

Amicus Briefs -$  10,000.00$          (10,000.00)   0.00%

Seminars 4,000.00$              4,000.00$            - 100.00%

Electronics communications (4) 2,825.00$            (2,586.32)     8.45%
List serve 75.00 75.00 225.00$  
E-blast -$  
Telephone 7.91 5.77 13.68$  

Other(5) 1,100.00$            (961.22)        12.6%
Copying 134.28              138.78$  
Postage -$  

 Young Lawyer's 
Conference -$  - 

Total Disbursements 569.79$            28,950.43$       50,687.43$            115,650.00$         (64,962.57)   43.83%

Net Increase (Decrease) 63,282.57$            -$  

Footnotes
(1)Includes e-blast for the Journal
(2)Includes plaques for outgoing Chair and Council Members
(3)includes October meeting in connection with Chair's Dinner and SBM Leadership Conference expenses for incoming Chair and Chair Elect
(4)includes ListServ, telephone, e-blast & other electronic communications
(5)includes copying costs and $750 for Young Lawyers' Conference
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New Task Force to Tackle Challenges of 21st 
Century Legal Practice 

 
 
3/5/15 

State Bar of Michigan President Thomas C. Rombach has appointed distinguished legal leaders to a new 21st 
Century Practice Task Force to recommend how the State Bar can best serve the public and support lawyers’ 
professional development in a rapidly changing legal marketplace. The task force will also look at the potential for 
modernizing Michigan’s attorney regulation in response to those changes. SBM Past Presidents Bruce Courtade, of 
Grand Rapids, and Julie Fershtman, of Farmington Hills, will co-chair the task force. Other members of the task force 
include Michigan Supreme Court Justice Mary Beth Kelly, Speaker of the Michigan House of Representatives Kevin 
Cotter, the deans of all five Michigan law schools, former American Bar Association President Robert Hirshon and 
former Judge James Redford, Governor Snyder’s legal counsel. 

“The willingness of such exceptional leaders to serve on the task force reflects the growing awareness in Michigan of 
how technology and globalization are profoundly changing the world in which lawyers practice,” Rombach said. He 
emphasized that the task force will focus on recommending concrete, practical steps to keep Michigan a leader in 
promoting improvements in the delivery of legal services. 

The 21st Century Practice Task Force will build on the work of the State Bar of Michigan Judicial Crossroads Task 
Force. Michigan Supreme Court Chief Justice Robert P. Young Jr. has credited the 2011 Crossroads report with 
making valuable contributions to the transformational, cost-saving changes now underway in Michigan’s court system 
at the direction of the Michigan Supreme Court. 

The task force will work for a year and release a public report in March of 2016. Meetings of the task force will be held 
in open session so that State Bar members and the public can follow its work and offer comment through the 21st 
Century Practice Task Force website. 

The task force recommendations will be developed from the work of three committees comprised of prominent 
Michigan attorneys, judges, academicians and public officials. The three committees are Affordability of Legal 
Services: New Tools for Breaking through the Access Barrier; Building a 21st Century Practice: Developing and 
Maintaining Professional Excellence in a Dynamic Marketplace; and Modernizing the Regulatory Machinery: Building 
Resilience and Capacity in the Delivery of Legal Services. 

The foundation for the new task force was laid in November of 2014 at a forum on the future of legal services 
convened by the State Bar in Lansing. The forum was held in conjunction with the American Bar Association 
Commission on the Future of Legal Services. ABA President William Hubbard told those gathered at the forum that 
the justice system is at an inflection point, and he challenged the legal profession to develop a new model to meet the 
needs of the underserved while enhancing the opportunities for lawyers to thrive in their practices. 

### 
 

Copied from:  http://www.michbar.org/news/releases/archives15/3_5_15_21CPTF.cfm  

http://www.michbar.org/judicialcrossroads/
http://www.michbar.org/judicialcrossroads/
http://www.michbar.org/generalinfo/futurelaw.cfm
http://www.michbar.org/generalinfo/futurelaw.cfm
http://www.americanbar.org/groups/centers_commissions/commission-on-the-future-of-legal-services.html
http://www.americanbar.org/groups/centers_commissions/commission-on-the-future-of-legal-services.html
http://www.michbar.org/news/releases/archives15/3_5_15_21CPTF.cfm
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Marlaine Teahan

Author: Townsend

Introduction: I ‘29/2015
Location: House Tax Policy Committee
Summary: Clarifies limitations and restrictions on retirement income deduction for a surviving

spouse.

Status: 01/29/2015 INTRODUCED.
01/29/2015 To HOUSE Committee on TAX POLICY.

Title: Second Parent Adoption
Author: Irwin

Introduction: 2/3/2015

Location: House Families, Children and Seniors Committee
Summary: Provides for second parent adoption.
Status: 02/03/2015 1iTRODUCED.

02. 03:2015 To HOUSE Committee on FAMILIES. CHILDREN. AND SENIORS.
Title: Homestead Exemption
Author: Nofs

Introduction: 1/21/2015

Location: SENATE

From: Marlaine Teahan
Sent: Monday, March 09, 2015 3:26 PM
To: Marlaine Teahan
Subject: PAA LegsIative Status Report - March 6, 2015

Below are bills that PAA has identified for Council of Probate Section of State Bar of MI

H 4072 Title: Digital Assets Act
Author: Forlini

Introduction: I 272015

Location: House Judiciary Committee
Summary: Enacts uniform fiduciary access to digital assets act.
Status: 01/27/2015 INTRODUCED.

0 1/27/2015 To HOUSE Committee on JUDICIARY.

H 4124 Title: Retirement Income Deduction

H 4133

S 24

1



Summary: Continues principal residence homestead exemption upon death of a homeowner under
certain circumstances.

Status: 01/21/2015 iNTRODUCED.
01/21/2015 To SENATE Committee on FINANCE.
03/05/2015 From SENATE Committee on FINANCE: Recommended as substituted
(S-I).
03:05/2015 in SENATE. To second reading.

549 Title: Crimes Against Elder Adults
Author: Smith V

Introduction: 1/28/2015
Location: Senate Second Reading - Committee Reports
Summary: Increases penalties for certain crimes against a person over 65 years of age.
Status: 01/28/2015 INTRODUCED.

0 [/28/2015 To SENATE Committee on JUDICIARY.
02/12/2015 From SENATE Committee on JUDICIARY: Recommended as substituted.
(S-i)
02/12/2015 In SENATE. To second reading.

550 Title: Elder Abuse
Author: Smith V
Introduction: 1128/2015
Location: Senate Second Reading - Committee Reports
Summary: Provides for sentencing guidelines for elder adult abuse.
Status: 01/28/2015 INTRODUCED.

01:28/2015 To SENATE Committee on JUDICIARY.
02/12/2015 From SENATE Committee on JUDICIARY: Recommended as substituted.
(S-I)
02/12/2015 In SENATE. To second reading.

573 Title: Obtaining Property
Author: Schmidt W

Introduction: 2:3:2015

Location: Senate Judiciary Committee
Summary: Prohibits obtaining services or property by fraud or deception and provides penalties.
Status: 02/03/2015 INTRODUCED.

02/03/20 15 To SENATE Committee on JUDICIARY.
SN Title: Obtaining Sen-ices

Author: Schmidt W

introduction: 2/3/2015

Enacted: 1/10/2015

Last Amend: 12/4/20 14

Location: Senate Judiciary Committee
Summary: Enacts sentencing guidelines for obtaining sen-ices or property by fraud or deception.
Status: 02:03/2015 INTRODUCED.

02’03/2015 To SENATE Committee on JUDICIARY.

2
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MEMBERSHIP COMMITTEE REPORT 

Probate and Estate Planning Section 

March 14, 2015 

The Membership Committee has been working on various initiatives over the past few months.  
As a brand new Committee, we have no budget.  As you may recall, this year's annual Budget 
"Meetings" line item was increased by $1,000 in case, as a result of our Committee's activities, 
more Section members attend Council meetings and stay for lunch.  While helpful to the 
mission of the Membership Committee, the $1,000 Meetings budget increase was not intended 
to cover all of our initiatives. 

2014-15 initiatives include: 

• Send letters to new attorneys to provide information about our Section and the benefits
of being a Section member;

• 2015 ICLE Annual Probate Institute (May and June)
o Host a vendor table to provide information to non-members of the Section on

the benefits of Section membership.  Informational materials (tool kits) are being
assembled with the assistance of the State Bar of Michigan, at a reduced cost to
our Section from normal retail costs.

o Provide questions on Section membership to ICLE for the electronic survey held
at the beginning of the Institute to both provide information about Section
membership and gather information on why attendees are not members.

o Participate in the new attorney breakout session on Thursday afternoon at the
May Institute.

o Host a new attorney/new Section member social event at the Traverse City office
of Smith Haughey Rice & Roegge at the May Institute.  Date/time is May 8, 2015
from 4-6 p.m.

• Connect with law students at Michigan law schools to educate them on Section
membership benefits and provide information on the practice of Trusts & Estates law.
Events will include food and will cover mileage of Membership Committee members
who participate.  Informational materials (took kits) will be provided; these are the same
materials that will be available at the Annual Institute vendor table.

Funding Request 

To fund these initiatives, our Committee is asking for $3,500, with a proposed allocation of this 
amount as follows: 

• Law school outreach ($800).  Includes $500 for informational tool kits and $300 for
food/mileage.

• Institute vendor table ($700) Includes table setup, SBM folders with information, pens,
jump drives, candy, etc.

• Traverse City social event at Smith Haughey Rice & Roegge ($2,000).

MJ_DMS 26946586v1 
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