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From: Christine P. Piatkowski, Esq,

To: mteahan@fraserlaw.com

Cc: anneargirofi@earthlink.net
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Subject: State Bar of Michigan Probate Committee Amicus Request

Ms. Teahan,

Pursuant to my recent telephone message, please find attached a brief that may be of interest to the Amicus
Subcommittee of the State Bar of Michigan Probate Committee. The case involves the replacement of a court-appointed
guardian over the wishes of a competent court ward. Additienal issues include, but are not limited to, the following:

1. Evidentiary default standard. Usually, preponderance is the standard; here, however, the standard mentioned is clear
and convincing-at least in MCL.

2. There s a question as to what substantive considerations should be used in setting aside and then appointing a
replacement guardian.

3. The court failed to consider the wishes of the court ward (competent eiderly woman) and issued orders contrary to her
wants and in-court testimony.

4. Other matters involved. such as constitutional rights; safety of ward, etc.

If your group finds this case compelling, an amicus brief filing would be appreciated. | have copied Anne
Argiroff. Her contact information can be found on the first page of the brief. If I can be of further assistance, please do not
hesitate to contact my office. Thank you so much for your help and consideration regarding this matter.

Christine Piatkowski, P.L.C.
Attorney at Law

P.C. Box 1054

Brighton, Ml 48116
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property of Christine Piatkowski, P.L.C. If you are not the intended recipient, do not read, distribute, reproduce or-use this
transmission (including any attachments). If yoit have received this e-mail in error, please delete it and promptly notify the
sender by e-mail reply thaf you received it in error.
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PUBLISHED DECISION APPEALED
In re Dorothy Redd, __ Mich App __ (2017)

On October 10, 2016, Appellant Gary Redd filed an appeal of right from the August 11, 2016
Otrder removing/ terminating-him as 2 guardian of his mother, Dorothy Redd (reconsideration denied
on September 19, 2016 and entered in ROA September 27, 2016). See Orders, attached as Appendix
A and A-1, respectively.

On September 19, 2017, the Court of Appealsissued a published decision, In re Dorothy Redd,
__ Mich App. __ (2017) addressing an issue of first-impression, the statutery construction of MCL
700.5310. Appendix K.

Appellant Gary Redd now files this Application for Leave to Appeal.

STATEMENT OF QUESTIONS INVOLVED

Should Leave to Appeal be granted from this published Court of Appeals decision determining a.
significant issue of first impression: the statutory construction of EPIC, MCIL. 7005310, and the
grounds and evidentiary standard of proof necessary for removal of a guardian and the appointment
of a successor guardian of an incapacitated person, wherc:

Al Mr. Redd has been and is a suitable and willing guardian under the statate. The trial court erred
and abused its discretion by entering the order tevoking Mr. Redd’s guardianship under any evidentiary
standard and moving Dorothy Redd out of a stable and canng home and appointing Petitioner the
SUCCEsSOT c:ouguardi'an and the Court of Appeals erred in affirming,

B. In this first impression issue of statutory construetion, the appropriate evidentiary standard of
proof should be clear and convineing cvidence of non-suitability required to semove Mr. Redd and

ctear and convincing evidence of suitability for the appointment of a successor co-guardian.

1. Petitioner did not meet her Burden of Proof, whether preponderance or clear
and convincing,

2, The trial court erred in faiting to articulate and in faling to apply an
appropriate evidentiary level of proot;

C. The trial court committed legal error, abused its disctetion, and clearly erred eoncerning its
factual findings;

D. The trial coutt failed to propetly honor Dorothy’s preference;




E. Remand to a different judge is appropriate;
F. "The decision is not in the interests of Dorathy Redd;
and the order should be reversed or vacated and Mt. Redd’s guardianship reinstated?

Appellant says Yes. The trial court and Court of Appeals said No.

vi




SUMMARY OF ISSUES - REASONS FOR GRANTING LEAVE

"This application involves an issue of first impression: the statutory tonstrucdon of EPIC!

provision MCL 700.5310 and the grounds and evidentiary standard of preof necessary for removal of

a guardian of an incapacitated person. This construction is a significant jurisprudential issue affecting

a significant number of wards and guardians and the state of the law in Michigan.

1

Issue of First Impression. As noted by the Court of Appeals, “EPIC does not set forth a
specific standard for removal of a guardian.” Redd, slip op at 4. Further, “EPIC does not
define the term” “suitable,” and EPIC “does not provide for” the evidentiary standard to use
for removal of a guardian. Id at 5. The trial court alse acknowledged that there were no clear
standards. This is the first time the appellate courts have construed and determined the
substantive standard (suitable as “qualified and able to provide for a ward’s care, custody, and
control”) and the evidentiary standard (preponderance of the evidence) coneerning removal
of a guardiari.
Relevant Statutes. The Court of Appeals construed MCL 700.5310, in conjunction with
MCL. 700.5306 and MCL 700,5313(2) and held that “when a preponderance of the evidence
weighs against the suitability of the ward’s current choice for guardian, the probate court
must remove that person as guardian.”
. MCL 700.5306 provides for court appointm ent of a guardian for an incapacitated
person. Section (1) tates that a court may appoint a guardian “if the court finds by
clear and convincing evidence both that the individual for whom a guardian is

sought is incapacitated and that the appointment is necessary as a means of providing

" EPIC - Ustate and Protected Individuals Code, Article V, part 3 of EPIC, MCL 7005301 o

seq, concerns guardians for incapacitated individuals (“wards”).

Page 1 of 48



o,

continuing care and supervision” of thae person. This inidal appointment would by
definition include a derermination of suitabilicy per MCL: 700.5313. See Appendix I,
statutory provisions.

MCL 700.5313 addresses guardian qualifications. The person must be competent,
(MCI. 700.5313(1}) and suitdble and willing ro serve,. MCL 700.5313(2). See
Appendix 1.

MCI. 700,5306a sets out a seties of rights of the individual for whom a guardian is
sought or has been appointed. These rights include the right to object to an
appointment of'a guardian ot a successor guardian, (1)(z); the right to be present ata
heating, including all practical steps to ensure the right to be present, (1)(g); the right
to hear all evidence concerning appointment of a guardian, (1)(h); to be informed of
cach person secking to be guardian, (1)(p); to require proof of incapacity and the need
for a guardian to be proven by clear and convincing evidence, as provided in section
5306, (1)(q)); and the right to choose the person who will setve as guardian, if the
chosen person is suitable and willing to setve as provided in section 5313,
(1)(aa). See Appendix I

MCI. 700.5310 applics to resignations or renmvals of giardians and the appointment of a
successor guardian. MCL 700,5310(4) includes language that “the same procedures to
safeguard the ward’s rights” in appointing a guardian, “apply” before removing a
guardian, appointing a successot guardian, modifying the guardianship's terms, or
tetminating a guardianship.” Appendix I. The Coutt of Appeals did not address MCL

700.5310(4).
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e, MCL 70_0.5313(_2) sets out the order of priority for appointing a guardian. The
wording of the statute is mandatory: “the court shall appoint a person, if suitable, and
willing to serve, in the following order of priority:...” Eimiphasis is placed on the
choice of the ward.*

In pari materia. Statutes in par/ materia relate to the same subject or share a common

purpose, and must be read and construed together as one law. See e.g. Sinterapi 1. Magurek,

273 Mich.App. 149, 156-157 (2006); Aichele v. Hodge, 259 Mich App 146, 161 (2003). Here,

the statutes pertain to the appointment, termination, and successor appoinment of guardians

for incapacitated persons,

Protection of the Ward. MCL. 700.5306(1) tequites the more stringent standard of proot —

clear and convincing evidence — as a mechanism to protect the ward when originally

appointdng a guardian. This is the only section that sets outan evidentiary level of proof.

And, Scetion 3 emphasizes throughout the rights and choices of the ward or potential ward as

crucial in determining a guardian. Stringent protections apply to the original appointment,

and stringent protections must be atforded the ward in removing a guardian under MCL

700.5310 and potentially appointing a hew guardian. The clear and convincing evidentiary

? (2) In appointing a guardian under this section, the court shall appoint a person, if suitable and

willing to serve, in the following order of priority:

{a) A person previously appointed, qualified, and serving in good standing as guardian for the legally
incapacitated individual in another state.

(b A person the individual subject to the petition chooses to serve as guardian.

(c) A person nominated as guardian in a durable power of attorney or other writing by the individual
subject to the petition.

(d) A person named by the individual as a patient advocate or attorney in fact in a durable power of
attorney.
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level of proof acts as a barrier to removing guardians without sufficient evidence, ensuring
that a ward’s environment is not altered and changed in the absence of compelling reasons,
particularly when the ward desires that the guardian remain in that role. See MCL
700.5313(2)(choice of ward given priority; mandatory appointment by court); MCL
700.5306(1)(aa)(right of ward to choosc the person who will serve as guardian consistent with
secticn 5313).
Leave to appeal should be granted by this Court to address the construction of the various
statutes and address both the substantive standard and, erucially, the level of proof applied by the

Court of Appeals in an issue that is a fundamental part of EPIC,
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OVERVIEW
Mr. Redd, the former guardian, consistently provided a loving and caring long-term home for

his: mother — helping her regain her health keeping her sound and happy. Mes. Redd — who is now
93 — is currently a strong woman thanks to Mr. Redd’s care; with definite opinions about how she
wants to live her life. Throughout the lower court proceedings, her testimony was clearand
unequivocal: she was happy and content living with Mr. Redd, and she wanted him to remain her
guardian. The Court of Appeals decision, affirming the trial court and construing the applicable
statues as it has, results in her being removed from what she considers her home, contrary to her
choice, and from the son who has cared so well for her. This is a jarting and sad outcome, imposed
upon a woman who is capable of making her own choice.

STATEMENT OF FACTS

Procedural Background: On June 2, 2014, Gary Redd petitioned to be appointed guardian of his then
90-year old mother.’ She had been living with other sons at her own homé who wete not caring for her
— she was malnourished and hallucinating and her house was infested with bed bugs. Tt 8/4/16, p. 3-4;
21-22. Mr. Redd was appointed guardian. On June 12, 2014, a guardian ad litem was appointed (Eric.
Carver),

On September 3, 2014, Mr. Redd’s niece, Katrinia Tao-Muhammad filed a petition to terminate

M. Redd’s guardianship. An initia] hearing was held on September 24,2014, Dorothy Redd was présent

and stated that her family members were not prohibited from seeing her. Tr. 9 /24/16, p. 3. The trial

court set a hearing date for November 2014,

* Tr8/4/16,2. Dorothy Redd has five sons: Gary Redd (Respondent), Jerome Redd, Michael
Redd, Sr., Sean Burke and Agtonic Burke. Tt 8/1/16,153; 8/4/16, 82. Two granddaughrers. are
involved in this litigation: Katrina Tao-Muhammad {Jerome’s daughter) and Nichole Legardy (Gary
Redd’s daughtex).
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At the November 19, 2014 hearing, Mr. Redd was represented by counsél. The GAL supported

Mr. Redd. Although Ms. Tao-Muhammad disagreed, the court appointed Mr, Redd and Jennifer Carney
as co-guardians, in an attempt to appease Ms. Muhammad, " The court also suggested appointment of

2 conservator and set a review hearing for January 2015,

Atthe January 20, 2015 review hearing, only Mr, Redd, his counsel, and Ms. Carney were present.
No other féunily members (interested persons) appeared. Ms. Carney and Mt. Redd were subsequently
appointed co-conséervators.

At the February 6. 2015 review hearing, the court addressed the status of Dorothy Redd’s home-

(where some of her other sons were still living).> The court recognized that Mr, Redd’s brothers
{specifically Michael Redd ) had been living at Dorothy Redd’s home and not paying rent. The court
allowed Michael Redd and the other brothers to stay in the home as long as the brothers paid their pro
raia share of taxes and insurance, which the court statéd would not amount to much. Te. 2/ 6/ 15, pp.
60-61. The court emphasized that making Mr. Redd and Ms. Carney co-conservators:
“gives them authority to actually go file suit and have people evicted. If -- on that issue if
Dorothy Redd is not in those houses [sic], there’s no reason for her to continue having those
houses or any obligation connectéd with them or any expense. So either you -- whocver wants
the house to stay in the family or with the people who are living there, if anyone, then, they need
to offer to purchase it, period.” Idat 2.
The court wanted the house out of Dorothy Redd’s name. Jd at 7.
As for family visitation, Ms. Catney had sent an invitation for visitation to the other family

members. Ms. Tao-Muhammad stated that she did not getalong with her cousin, Nichole Legardy (Gary

Redd’s daughter) and she was not comfortable attending anything at her home or Gary Redd’s home.

* Ms. Carney is an attorney with Munger & Associates PLLC, a firm that does probate work.

* As discussed later, Gary Redd is also a half owner of the house in Detroit with Dorothy Redd
and he had rights concerning the house, including when the brothers did not pay forrent ot utilities.
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Tr. 2/6/15, p. 3-4. She did not want visitation with Gary Redd, Nichole Legardy, Gary’s ex-wife, or
Nichole’s mother present.

Ms. Carney’s Pedition for Instructions: On March 5, 2015, co-guardian Jennifer Carney filed a

petition for instructions, requesting that the trial court give guidance on how to handle the difficult family
members (Ms. Tao-Muhammad and the other brothers) who refused to visit if various other family
members were present. See Appendix B, Petition,

Atthe March 25, 2015 review hearing, the court had information that “Jerome Redd is refusing

to meet with his mother unless his mother will meet with Jerome Redd’s daughter, Kattina Tao-
Muhammad.” The court found this shost-sighted. Tr. 3/25 /15, p. 3. Ms. Carney submitted a letter
from Dorothy Redd’s primary physician, which was read by the courr into the record:

Court: “Ms. Redd is a paticat I've been treating for many years. She is cutrently experiencing
undue stress and anxiety as a result of being ordered,” by me, bad'guy, “to have visitation with
membets of her family that she does not wish to see. It is tecommended her wishes be honoted
to avoid any unnecessary exacerbation of her conditons. She has the capacity to make such a
choice. An evaluation fot competency completed at Beaumont Hospital by the Department of
Geriatric Assessment confirms this. If vou bave any additional questions or concerns please -
please feel free to contact me” And 8 that's signed by Dr. Wasim, W-a-s-i-m, Qazi, Q-a-2-i,

M.D., Internal Medicine. There vou go.” Tr. 3/25/15, pp. 4-5.
The court made a new visitation order: that Dorochy Redd may have visitation with whomever
she chooses. Tr. 3/25/15, p. 8 See Appendix C, Match 25, 2015 Order.

Atthe June 16, 2015 status conference, the court dismissed another petition filed by Kattina Tao-

Muhammad for failute to properly serve the interested parties and failure to show at the hearing, See
Appendix D, June 2015 Order.®  Almopst a year passed with few filings.

On May 26, 2016, there was yet another petition to terminate the guardianship, this time filed by
¥ ¥ P 24 I i

® The court further ordered that ‘“Michael C. Redd, Jerome C. Redd, Katrina Tao-Muhaminad,
or anyone acting in her behalf, must file a one thousand dollar bond before filing any further petitions
with this Court.”
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Nichole Legardy (Mr. Redd’s daughter), resulting in the order now before this Court.

An evidentiaty hearing on the petition wias held on July 26, 2016, August 1, 2016 and August 4,
20167 On August 11, 2016, the court issued its ruling on the record after closing arguments. A review
hearing was held on September 26, 2016.
Evidentiary Heating Testimony:

Testimony of Gary Redd [also referred to as Gary]: Mr. Redd testified on August 4, 2016.

At the hearing, Mr. Redd was 63 years old. Tr 8/4/16, 1. He is curtently employed in the construction
business part time as a general contractot, doing home remodeling. He has a Mastet’s degree in
engincering management and had beén in engineering management at Chrysler for 35 years. He retired
in 2006. Tt 8/4/16, 2. He has lived in his curient house in Southfield for about 20 years. Tt 8/4/16, 3.

His testimony concerning Dorothy Redd: Dorothy has lived with Gary for 4 "2 years. She moved

in with hitn because she was undergoing a lot of distress in her house 16623 Lawtoq, in Detroit, Tr
8/4/16, 3, 78. He got a call from a neighbor that Dorothy was wandering around the neighborhood in
her nightgown claiming there were people in her home trying to kill her. Tr 8 /4716, 4. When he got to
his mother’s house, his daughter Nichole A. Legardy — the current Petitioner — was there, Tr 8 f4/16, 4.

His mother stayed at her.own house that night, but Gary went back the next day to survey the
situation. Tt 8/4/16, 12-3. Two of his brothers, Jerome and Sean, lived with her at her house, paying rent
when they could. They were in fact not helping to support her financially. Gary was told for the first
time, by Sean, that theitr mother had been acting strange lately. Tr 8 /4716, 13-4, 18-9,

Gary found that Dorothy’s bed was infested with hundreds afbedbugs, and his brothers had no

idea of the situation. He got Dorothy changed into a new set of clothes, and had her stay with his

? It was during this time (June 2016) that the court issued a new visitation order requiring that
exchanges be at the Southfield Police Department as chosen by Nichole, See discussion in Argument.
See Appendix E, June 22, 2016 Order,
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daughter Nichole at first because his house was not set up for her. Tr 8/4/16, 15,

Gary then called a family meeting at Dorothy’s house, so they could discuss how to keep their
mother in her house because that was where she wanted to be. At this time, Gary had been estranged
from his brothers Jerome and Michael for some years. Tr8/4/16, 16, 19. Gary, Nichole, and Helen Ross
Jackson (a former daughter-in-law and Jerome’s former spouse) attended the meeting, Michael, invited
through Nichole, told her that he had no problem with anything they wanted to do. Nichole also tatked
to Jerome. Neither Michael nor Jerome came to the meeting, Tt 8/4/16, 18.

The original ptan was for Helen to wash Dotothy’s clothes, Nichole to cook her food (along with
the food she prepared for her own family), and Gary to do everything else that was necessary. Tr 8/4/16,
19. This plan did not work because everybody got busy except for Nichole; Nichole stayed true to the
plan. Eventually, as dividing these responsibilities became more difficulr, Gary took Dorothy into his
house. From this point on, in hetping with Dorothy, Nichole was his “rock.” ‘Tt 8/4/16, 20,

Dorothy moves in with Gary; Dorothy moved in with Gary in June 2012. Tr 8/4/16, 71.When

Dorothy first moved in with hiny, she was not well. She was still having some hallucinations. She seemed
unhappy away from her home. He tried to comfort her keeping in mind her situation: bedbugs,
hallucinations, and malnutrition. She significantly improved after he began taking her to the doctor, arid
over the last rwo years she has done extremely well. Tr 8/4/16, 21-2.

On a typical day, they wake up in the morning and he gets her a cup of coffee and fixes her a hot
breakfast. They sit and talk, sometimes outside. At lunch time, he usually makes a sandwich or fruit, or
occasionally gets her a treatlike Kentucky Fried Chicken. In the evening, he usually cooks hera hot meal,
Tr 8/4/16, 22-3.

He takes Dorothy to her primary care physician every two months regulatly. He also cooks and

cleans for her, sits and visits with her, runs errands for her, picks up her medication and food she wants
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from the supermarket. Tr 8/4/16, 55-6. Gary has had Dorothy’s durable medical power of attorney for
many years and helped her with her medical matters before 2012, Ty 8/4/16, 74. Jerome also took her
to. the doctor when he was living in his mother’s house. Tr 8/4/16, 74,

Gal_‘y works as a contractor part-time. He has a crew that is on site, and he inspects. If he must
go forany extended period, his former spouse Kimbetly Johnson stays with her. Tr 8/4/16, 56. Dorothy
also spends rime with his fiancé, Laurie Keyes. Tr 8/4/16, 65.

Dorothy wants.to stay living with Gary: Dorothy has told him that she wants to stay with him,

just as she has testified in court. Tr 8/4/16, 69. Sce Testimony of Dotothy Redd, pp.15-18.

Guardian, conservator and attorney in fact:  He is both Dorothy’s co-conservator and.

co~guasdian. Tr 8/4/16, 54. His role in as guardian is to do-what God wants him to do: facilitate what
Dorothy’s wishes are. That is what he has done since 2012, Tr 8/4/16, 55. He saw Dorothy take care
of her own mother and do everything for het. It says in the Bible to “Honor thy mother and my father”
and he tries to be a good example of that. When he saw his mother in dire straits, he stepped in. Dorothy
means everything to him, and he sure that she means everything to his brothers. She always tells him that
she loves all of them, but she does not want to see them right now. Tr 8/4/16, 70-1.

He is also her co-conservator. Tr 8/4/16, 56. He takes care of her finances, paying her life
insurance, Beaumont medical alert, and home taxes. Tr 8/4/16, 57. He has had Dorothy’s power of
attorney for the last 12 vears. Tt 8/4/16, 72. Dotothy told him not to tell his brothers that he had the
power of attorney, because they were not responsible and he was the most responsible son. Tr 8/4/16,
73. There was not a big problem when his brothers found out in 2012. Tr 8/4/16, 76.

His name is on the title of the Lawton residénce with Dorothy’s, and he has paid its real property
taxes. Tr 8/4/16, 77, His brothers Michael and Sean had been ordered to pay Dorothy rent; no one paid

anything, nor did they pay taxes or-utilities. Tt 8/4/16, 57. See Appendix F, 2/6/15 QOuder; 10/8/15
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Petition and Order. Gar‘y evicted them from the house in 2015, No one ¢lse had lived there und! three
weeks prior to trial. Tt 8/4/16, 78. He does not recall being asked to take his name off tide to the
Lawton residence. Tr 8/4/16, 79.

He is required to file an accounting with the court, and there was testimony that he was late with
that accounting. Jennifer Carney (the co-gnardian and co-conservator) filed the first accounting; he
prepared the second. Carney’s office called him multiple times asking him for 2dditional information and
documentation for some of the accounting entries. He has sent everything they requested. For example,
they needed documentation on his loan to his mother to replace the boiler in her house, spending $6,000.
He and Dorothy co-own her Lawton house, but Dorothy does not have that money so he recorded her
portion as a loan, Tr 8/4/16, 57-9.

His testimoay concerning Nichole: When Gary met his daughter Nichole at Dorothy’s house

when Dorothy was first having trouble, he and Nichole had not spoken for the prior three years because
of an incident on Easter Sunday 2009. Tr 8/4/16, 4, 9-10.% He testified that it was good to see Nichole
after this period of time becduse she is his only child. He told het he appreciated her supporting her
grandinother. Tt 8/4/16, 12. At the time of the family meeting — before Dorothy moved in with him —
he and his daughter became close again working for Dorothy. Tr 8/4/16, 17.

In December 20115, hawever, there was a domestic situation between Nichole and her hushand,
and Gary intervened in that sisuation at his son-in-law’s request. The result was that since that time, he
and Nichole have not talked at all, and he kds not been able to see her children. What little
communication he got from her was disrespectful. She nevertheless has been to his house many times

since then to visit with Dorothy because he never denied her access. Dotothy also went to Nichole’s

% This incident and the trial court striking the testimony over objection is discussed in the
Argument,
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house perhaps once or twice a week. Tr 8/4/16, 24, 34.

Mother’s Day 2016, he was at his home with Dorothy when Nichole arrived unannounced with
flowers for Dorothy,” and walked into his house without saying anything to him. He allowed her to do
this because she was coming to visit Dorothy. e thought they should address the problems between
them, Tt 8/4/16, 34. He had not scen his grandchildren in five months, and thought this conversation
was overdue, He heard her talkimg about him in his house in a negativc way to Dorothy, Tt 8/4/16, 35.
This included an accusation he was not handling the family situation correctly. Iedid not bother himn that
Nichole was telling her grandmother to visit his brothers, and in Dorothy’s presence, he told Nichole
that he never kept Dorothy from seeing any family member. He also told Nichole that she was not going
to disrespect him, walk int¢ his house without talking to him or greeting him, and ralls about him as if
he was not there. Tt 8/4/16, 36-7. She said “Now let me tell you otie thing. I'm a grown, --expletive--
woman. I'm forty-two years old —another expletive. You and nobody else can tell me when to come and
see my grandmother. T can see my grandmother anytime I want to, whenever [ want to, how often I want
to, little man, little miserable man,” Fe challenged her talking to him that way and told her to leave the
house. Dorothy told Nichole to show her father respect. Tr 8/4/16, 38. Nichole got angrier and
challenged him to hit her. He stepped back and told her to leave. Tr 8 /4/16, 39. As she was leaving, he
reached to untock the door and she slapped his hand, hit him in the chest with her elbow, and took her
keys and attacked his head. He grabbed her as she was trying to get into the kitchen - because many
times before she had used a knife in an argument with her husband — put her on the ground, and sat on
ner. He defended himself and defused the situation; he did not assault her, but subdued her because she
was out of control. He told Nichole to feave his house and not come back; she left. He called the police,

who attived, took pictutes of him (his head and face), and interviewed him, Dorothy, and his fiancé,

® She would not talk with her father.
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Laurie Keyes, who was present. The police told him that Nichole was at the police precinct trying to file
2 complaint. After an interview, the potlice concluded that Nichole had come to his house. Tr 8/4/16,
40-2, 101-3.

As of the date of the hearing, there was a criminal complaint pending against Nichole and 2
Personal Protection Order (PPO) against her thatis in effect. Nichole has tried to get the PPO dismissed
in front of Judge Langton, but it remains in effect. Tr 8/4/16, 42-3. See Appendix G, PPO.

Before their recent estrangement, Nichole never told him that he was interfering with Dorothy’s
relationship with her other family members. She never claimed he was influencing Dorothy. Tt 8 /4/16,

33

Dotothy’s other sons: Gary has not communicated sauch with his four brothers since Dorothy

moved in with him. He loves his brothets, and has always. encouraged Dorothy to se¢ them. But for a
long time, they had refused to visit him in his home. Tr8/4/16, 20. His brothers have not called him
once about their mother over the last two years. Tr 8/4/16, 25.

But his brothers’ refusal to visit their mother was not limited to the times that she was at Gary’s
house: While Dorothy was visiting Nichole, she invited Michael and Jerome to come visit their mother.
Michael showed up sometimes, and Jerome never. Tr 8/4/16, 20-1. Over the last two years, while
Dorothy was living with him, he thinks Dorothy may have visited at Nichole’s house over 100 times.
During ll those occasions, Jerome never visited her, Sean may ot may not have, and Michael did sec her.
Nichole never prevented them from coming to her house, and she has had a good refationship with
Michael and Sean at least. Tr 8/4/16, 25.

He believes that Dorothy has a good relationship with four of her sons (Gaty, Michael, Sean, and
Tony) but not with Jerome because he does not come around. He does not betieve that his mother is

necessarily in danger with his brothers, but he did have to remove her from a bad and unhealthy situation
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(bedbugs etc)) when Jerome was living with her, Jerome refused to talk to him about the conditions in
which she was living. Tr 8/4/16, 82. Sean on the other hand, who was also living with Dorothy,
supportted Gar_-’y’s cfforts, She always says she loves ali her sons, but she does not like what her other sons
are doing. Tr 8/4/16, 83.

When he has not been able to talk to his brothers, he has worked with Nichole to reach out with
them. Tt 8/4/16, 84. He has discussed with Nichole his disappointment in his brothers not seeing their
mother. He has never discussed with her his not allowing his brothers to see Dorothy nor has he ever
done this. Tr 8/4/16, 96. He had no objection to Nichole taking Dorothy to see any of her family
miembers. Tr 8/4/16, 97.

Dorothy sees her family and friends: Dorothy sces friends and fanmuly regulatly. She has not seen

much of Michael or Jesome, although they have always been invited to comie and participate. Tr 8/4/16,
23. She sces friends and family whenever he gives her mother a birthday party, a Mother’s Day party, or
just a fish try or gathering: Gary has first and second cousins from his father’s side who usually come.
He always tries to reach out to his other family. When Nichole was with working with him, he always
told her that because she had relationships with family memberss that he did not have, she should reach
out to them, even if they did not want to talk to him. Nichole reached our to his brothers on many
occasions — on his instructions — to facilitate visitation. They were always more than welcome, Ty
8/4/16, 23, 123, 'These parties also included Dorothy’s great-grandehildren, and she saw them all the
time, up to January 2016, Tr §/4/16, 24.

Pictures from Exhibit 1 show Dorothy’s life with Gary, taken at a variety of events and times
betweéen 2014 and 2016, including at his house and Nichole’s. His brothers were not in pictures with
Gary’s father’s side of the family because they are not as active in the family as Gary. Tr 8/4/16, 66.

He cares for Dorothy and facilitates interactions with all her family, even family members
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involved in this lidgation, although that has not always bappened easily over the last few years. Tt
8/4/16, 69. He has no problem with her secing other family membets, but the invitations go out and
nobody shows up. Tr 8/4/16, 70. He is always tried to facilitate the judge’s orders, and will continue to
do so Tr 8/4/16, 70.

She has continued to see Valetie and her grandsons. Tr 8/4/16, 83. Dorothy has access to a
telephone, and can call other people as she wants as Jeanette and Helen have all testified. Tr 8/4/16, 85.
He is aware that Kimberly Johnson has taken Dorothy places including to visit family members that
Dotothy requested, and he has not objected to this, Tr 8/4/16, 86.

In May 2014, Gary found his niece (and Dorothy’s granddaughter) Katrina Tac-Muhammad
(Jerome’s daughter) at his housé visiting with Dorothy without her having let him know that she was
coming by. He héard her tell Dorothy that she would be back at 5 o’clock to pick her up for )erome’s
birthday party. He asked Katrina why he was not told about the visit or taking Dorothy to the party.
Katrina told him she did not have to teli him. It was not a problem with her going to Jerome’s birthday
party, but rather the problems were the last-minute nature, not being told, and her argumentative
demeanor. He did not intend to prevent Dotothy from leaving with Katrina are going to Jerome’s party
atany time. If she had called and arranged it, he would have had no problem. He believes it is important
for Dorothy to see people, he tries to facilitate that. Tt 8/4/16, 44-5.

Hedid object to Katrina taking Dorothy places without telling him where she was going, because
Dorothy was in his care. He recognized that Katrina loved Dorothy, and she has been to his house
several tmes, to visit Dorothy. He did not think that Katrina posed any danger to Dorothy. Tr 8/4/16,
120,

The judge ordered Jennifer Carney to be a co-guardian help facilitate visitation with other family

members, because his brothers would nat talk to him. His brothers, Nichole, and Jeanifer Carney’s office
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all have his cell number. He always waited on Ms. Carney to give him a call, because he did not want to
stand in the way of her setting up visitation. She did so a couple of times, the last being May or June 2015
after the last court date, Tt 8/4/16, 26-7.

There was an earlier time in 2014 when Ms, Carney called Gary about a visit with Katrina, but
he and Dorothy had planned to go out of town. Gary gave Ms, Catney the dates, and she said she would
try to reschedule, At the last minute, Dorothy decided not to go-out of town and stayed at home. He did
not tell anyone about Doroth_y changing her mind, because Carney said she would reschedule, He never
received a.call from Carney’s office about rescheduling. Tt 8/4/16, 31-2.

The judge had ordered that his mother could see Katrina or any other family member she desired.
He worked with attorneys Carney, Carver, and Wise on this. There was a teleconference at which
Dorothy was present; Dorothy said she did not want to sec Katrina because her granddaughter was
spoiled, a troublemaker, and had lied in court. She did say she wanted to sce her other sons, so he
arranged a mecting. Tr8/4,/16, 28-9. Michacl is the only brother that camie to the meeting. Ms. Carney’s
report stated that Jerome declared that he would not come unless Katrina was allowed as well. Tr
8/4/16, 30. Gary never received any other calls from Ms. Carney, Tt 8/4/16, 30

Court ordered visitations: Around June 2016 — just priot to the évidentiary hearing, the court

ordered that the family have visitations with Dorothy to take place at the Southfield police station. On
the way to the first visitation at the polic;.z station, Gary told Dorothy where they were going and that he
was facilitating visitation. Dorothy told him she did not want to go; they went anyway. Tr 8/4/16, 47.
Gary was bringing Dorothy up the steps when his former sister-in-law Helen Ross Jackson approached
with flowers and said that she would take Dorothy in, Gary said he would bring her in, howevet, so the
authorities could see that he had followed the court’s order. Tr 8/4/16, 46.

When they arfived at the police lobby, he told Licutenant Habel that the PP against Nichole
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was in effect, and thar Dorothy had told him that she did not want to come to this visitation. Tt 8/4/16,

106. Upon the discussion about the PPO, Nichole left the area. He told Licutenant Habel that he was

there to facilitate the visitation, but Dorothy was already tefling Helen that she did not want to be there,

and was going home. At this point, Gary was standing about 15 yards away from his mother. Tr 8/4/16,
48. Lieutenant Habel asked him to step outside so Nichole could visit with her grandmother; he agreed
and waited outside. The visitation took about 30 minutes. Licutenant Habel came and got him, and told
him that Dorothy had etriphatically told the rest of the family that she did rot want to go with them and
wanted to po home. Tr 8/4/16, 49-50.

On the way to the second court ordered policy station visitation, he explained to Dorothy that
they had to have a visitation every other Saturday and Wednesday, and that was what they were doing.
If she changed her mind and wanted to go with Nichole or the rest of the family, he told her that she
could. He always tells het that is good to see all her sons. Tt 8/ 4/16, 51. Officer Stephen Schaeider was
present at the second court ordered police statdon visitation.' Gary did not agree with Schneider, and
thought he did a good job of facilitadng that visitation. Tr 8/4/16, 46, 50, As he walked in with his
mother, Katrina and Jerome both had their cell phones out and were filming, Tr 8/4/16, 50. Dorothy

got annoyed, and told him to stop filming. He sat Dorothy down and went to the sergeant’s desk to let

¥ ‘Testimony of Officer Stephen Schneider: Officer Stephen Schneider testified that on
June 29, 2016 he was working the front desk of the Southficld Police Department and met Nichole and
a group of family members. They said they were there for a visitation with Dorothy. Dorothy and Gary
arrived after Nichote-and her group had waited for 15 or 20 minutes. There was some discussion in the
lobby about that visit and Dorothy said she did not want to visit with the rest of the family. As this was
2 civil mattet, the police simply were there to keep the peace. Tr'7/26/16, 8-9. He observed Gary bring
Dorothy into the station. Gary did nor leave, or actively discourage the meeting, or facilitate a
friendly-type meeting, During this meeting, Gary appatently understood he was subject toa court order,
Gaty spoke to him, but he did not recall exactly what he said. He recalled that Gary was concerned dnd
wanted to talk about the family’s custody battle. Tt 7/26/16, 10-1. Discussion between the parties took
place in front of Dorothy. Dorothy seemed to want to stay with Gary, and seemed agitated to beat the
meeting. T'r 7/26/16, 12-3.
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him know he had obeyed the court order. The family surrounded Dorothy. Dorothy emphatically told
Nichole that she did not want to see her or go to her home. Dorothy told her that she was surprised at
Nichole for requiting these visitations. That visit took pcrhaps a half an hour, Gary did not conclude the
visitation; he never concluded any meeting. The visitations ended when Dorothy waated to go home.
Tr8/4/16, 52-3.

‘They had six visits at the police station, and all went similarly. He never preveated Dorothy from
speaking anyone, never told her she should not see anyone, and never talked disparagingly about family
members in front of Dorothy. Tr 8/4/16, 53.

Testimony of Dorothy Redd. Dorothy wants to live with her son Gary

Dorothy Redd testified that she has lived with her son Gary for several years. She had two sons
—Jerome and Sean - living with her who were not doing anything for her acall, T 7/26/16, 53-4. They

would not work around the house. Gary decided he would keep her at his own house and help her out,

and that is how they got so close. He found out that she needed help with washing, cooking, grocety

shopping, and cleaning, but had no one to help. Tt 7/26/16, 53, 55.

She went to live with Gary and was very happy; he took good care of het. She has grandchildren
who would come to see het, tell her they loved her, but not do anything for her. Gary was the only one
who did anything for her. T 7/26/16, 54. Gary has been taking good care of her. He takes her to her
doctor appointments, picks up her medicine, cooks for her, and takes het restavrants, Tr'7/26/16, 60.

She talks to Gary about all sorts of things; they do not sit together in silence. Sometimes they talk about

how disobedient children can be to their parents, and how children can be spoiled, and they can be

jealous and angry. Tr 7/26/16, 71.
She testified that she wants to continue living with Gary at his Southficld house. She énjoys liviag

there and is very happy. Tr 7/26/16, 64; 8/1/16,127. She would hot want to live anywhere other than
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at Gary’s house, because no one would treat her as well. Tr 7/26/16, 65. Gary treats her very well, he
takes care of her, and she loves the way he does.it. He takes good care of her the way she took care of
her own mother. She feels comfortable living with Gary, apd would rather live with him than anyone ¢lse
that she knows. She loves her other childrén, but she does not want to stay with them, Tr 8/1/16,127-8.

Gary hasalways treated her well. He is not the kind of person to treat her badly. She knows that
Gary toves her. Tr 8/1/16,127-8. No one in the family has ever harmed her or mistreated het, they just
have not done anything for her. Tt 7/26/16, 6O.

She testified that hes family was tying to take her out of hei house, and she was not going
anywherc. And she was not going to & home, Tr 8/1/16,133. When she was at the police station for
visitation, she said that she heard her gtanddaughter Nichole Legardy talk to someone else about putting
her in a nursing home. And Nichole told her that she was not looking good that day. Tr 8/1/16,135.
Katrina Tao-Muhammad, another granddaughter, also tatked about a nursing home. Tr 8/1/16,136. She
heard this when everyone was talking at the police station. Tr8/1 /16,142, She does not want to visit with
them now; she wants to go home, get some rest, and be taken care of by Gary. They have a tot of fun
together. Tt 8/1/16,132-3,

Dorothy questioned whether her family loves her because there they are trying to get her away
from Gary and her home. She does not helieve that Gary is trying to get her-away from the rest of her
family, Tt 8/1/16,129-30. She is angty at her family because they want to be angry at her and tell lies

about Gary. Tt 7/26/16, 68. The lies include him not wanting the family to visit her. Tr 7/26/16, 68.

Her family is free to see her; Gary never stopped anvone from seeing her and she never erderced
them not to visit. She would like to see her family, but they have beena little bit jealous of her eversince
she moved in with Gary. Tt 7/26/16, 62, 64. Gary aever told her that she could not see some family

member, Tr 7/26/16, 67. She never told anyone that she would love to sec her family buit Gary
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prevented it. Tr 7/26/16, 70. Gary never prevented any family member from seeing her or coming to
his house to see her; he never turned anyone down. Her family could have visited anytime; Gary never
prevented them from coming, The famify members who said that he would not let them sce her are lying,
Tt 8/1/16,128-30.

Relatives have visited her while she lived with Gary, including relatives on her mother’s side of
the family. Sometimes they come for a bir_thd_ay patty, or visit on 2 Saturday. riends visit as well. Tr
7/26/16, 61. They would come by to talk or watch television. Nichole came to visit a lot. Tr 7/26/16,
62. She is happy to see the young children in the tamily, Tr 7/26/16, 66. A lot of friends come to visit
her as well; they have tea, coffée and donuts, And she tatks with her other family members. Tr
8/1/16,133-4,

Dorothy has issues with some of her family members: When het granddaughrer Nichole would

come to visit her at her father Gary’s house, she would distespect het father. $he would not even say
hello to him, even when Dorothy asked her to. Tt 7/26/16, 55. She thought that if Nichole came to her
father’s house, she had to show him respect. Tr 7/26/16, 72. Gary and Nichole got into a big fight; with
her carsing at him. Dorothy thought the Nichole had been drinking and smoking, but she had not scen
her do this. She testified that Nichole always has some whiskey around. Tr 7/26/16, 56, 58-9.

Her son Michael did not come to visit her at Gary’s house, but she did see him at Nichole’s
house. She also had dinner with him at a restaurant with Jennifer Carney. Tr 8/1/16,140. Gary did not
say anything to her about Michael. Tt 8/1/16,139. She has not seen Sean, but would like to. Gary has
told her that all the family members are welcome in his house. Tr 8/1/16,141 . Jennifer Carney had called
and asked if she wanted to see her sons, and if so she would help arrange a visit. Dorothy told Ms.
Carney that she did want to see her sons, and had the dinner with Michael. Jerome, however, said that

if his daughter Katrina could not visit, he would not come, 8o, she did not see Jerome, although Katrina
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does come by other times and sec¢ her, Tr 7/26/16, 63; 8/1/16,140.

She: testified that Katrina is telling lies about Gary not-wanting her to go to Jerome’s birthday
party; Katrina took her to that parey. Tr 7/26/16, 69. Katrina has been in her face and spoiled alt herlife.
Tr 7/26/16, 70. Katrina acts like she does not care about the family. The only thing that she has heard
Gary Say-about Katrina was that he cannot be bothered with her. Tr 8/1/16,139.

There were times when her sons Jerome and Michael, and her g_r_anddaughters Katrina and

Nichole did not-seem like they cared much. They did not come to sce her. Tr 8/1/16,134.

She has gone to visitation at the Southfield police station: Gary has taken her to the South field
police station for visitation with some her family members. The visits were quick because she and Gary
just had to show up, She and her family spoke to each other, but she did not want a longer visit because
shewas not thete for a long visit.-She did not want to have a longer meeting with them because did not
scem to her like they cared about her. She came to the police station because she had to come. Tr
8/1/16,131-2. When she went police station, the family embraced her and she embraced them back. Tr
8/1/16,142. She agrees that her family loves her. Tt 8/1/16,126. She still loves her family members. Tr
8/1/16,143. She just does not want to hear any more about the family. Tr 8/1/16,143.

Testimony of Co-Guardian Jennifer Carney: Jennifer Carney was appointed co-guardian and

co-conservator as.a means of reducing some of the conflicts between famity members through use of
a neutral party. The coutt then largely ignores-what she has to say about various important {ssues in this

case.

2015 Petition for Instructions: Ms. Catney’s Petidon for Instructions (filed March 5, 2015} is
instructive as to the relationship between Dorothy and vatious other family members, and how Gary was
not the disruptive force described by the court. Among other things, this neutral observer notes that

despite-the court’s order, it was Dorothy who emphatically refused to visit with Iatrina. The court order
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itself caused Dorothy sipnificant distress according to her physician Wasim A. Qazi, MD who wrote that

she was “experiencing undue stress and anxiety as a resalt of being ordered to have visitation with

‘members of her family that shedoes not wish to see. Itis recommended her wishes be honored to avold

any unnecessary exacerbation of her conditions.” B; Petition, Sections 7-8, 15,

Ms. Carney also stated that she and Dorothy and Gary’s attorneys persuaded Dorothy to agree
to visit with three of her sons - Jerome, Michael and Sean - and Ms. Carney took steps. to arrange the
visit. The attorneys hoped that a successful visit would encourage Dorothy to include Katrina in
subsequent visits, as a baby step toward gradually reintroducing family visits. As a courtesy, Ms. Carney
notify Katrina of the planned visit. Katrina’s response was to accuse Gary’s attorney of misconduct and
threaten to file 4 grievance against him. Jerome Redd angrily declined the invitation stating, among othet
things, that the invitation was a “slap in the face” and that he would not attend any visit with Dorothy
unless they included his daughter Katrina. Jerome did not visit with his mether. Sean never even
responded. Michael attended, and had a pleasant visit, Petition, Sections 10-14.

Ms. Carney’s conclusion was that Dorothy’s continued resistance to Katrina, and Jerome and
Sean’s failure to participate, suggested that she would not be successful in facilitating family visitation per
the court order. Petition, Section 16.

Ms. Carney testified that she spoke to.several family members about visitation. She noted the one
instance where she came up with a date and time that did not work because Gary and Dorothy were
going out of town. Tr8/1/16, 103. She then scheduled a second visitation at a restaurant, which worked
for Gary and Dorothy. She attempted to reach the other sons by telephone. That visitation occurred but

not with all of the sons; she could not recall who did and who did not attend. Tr 8/1/16, 104.1

" Gary testified that he worked with Ms. Carney and the other attorneys to facilitate visitation
for Dorothy. He brought Dorothy to a meeting / teleconference in his attorney’s office, The attotneys
asked Dorothy —not him —if she would like to s¢e Katrina. Dorothy said no, because Katrina is spoiled,
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Ms. Carney received communications from Gary, Nicole and Katrina, Katrina texted her at teast
10 dimes about the facilitating visitations. Her office did not reach out to Gary facilitating visitations with
Gary in response to these texts. Tr 8/1/16, 105. She did not testify that Gary interfered with any
visitation. Her office and Gary were working together to prepare financial disclosures. Gary was
résponsive to requests for documentation. Tr 8/1/16, 106.

Testimony of Guardian ad Litem Eric Catver: Mr. Carver was Dorothy’s attorney guardian

ad litem. He told the court that he had met with Dorothy for probably ten hours, over six different visits,
and spent considerable time with het, speaking to her, and every time, as Ms. Carney pointed out, she
wanted to stay where she was and be with her son. And she was consistent with her intent, and she was
clear-headed. She found her direct, and not fuzzy minded. She just wants ro be left alone to rest. She
loves all of children, but told them that she did not want to see them now. He thought she-should stay
at Gary’s, and give her the peace of mind that she has earned at ninety-two. He advised against upheaving
herand putting her somewhere else. He confirmed that in his discussions with her, she confirmed that
Gary had never hurt her or disrespected her, she was comfortable his house, and-wanted to stay there.
Gary has provided her a place to life out her life. Tt 7/26/16, 45-51.

Testimony of Kimbetly Johnson: Ms. Johnson lives in Southfield, and is Gary’s forimer

spouse. She married him in 1979 and they were magtied for a tew years. Tr 8/1/106,144-5. She has
known Dorothy for many years as a mother-in-law and an.exsmother-in-law. Dorothy has always been

a very jovial, friendly person who loved her family, and was very good to everyone. She stll sces her

and has been a troublemaker. Then Ms. Carney asked Dorothy if she wanted to see her other sons, and
she said she would. This was in May or June 2015. Gary helped arrange a meeting because it was what
his mother wanted; he told the attorneys that this was fine with him. Only Michael showed up at the
visitation. Ms. Carney reported that Jerome said that if Katrina, his daughter, was not invited to this
visitation, then he was not coming. He never received a cail from Ms. Carney for any other visitations.
Tr 8/4/16, 28-30,
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about once a week because Dorothy enjoys theit visits. Gary is usually present at these visits, and he has
never prevented them. Tr8/1/16,145-6. She has visited with D(-)rot;hy this-way for years. Tr8/1/16,151.
She has tried to stay out of this family conflict; she has always loved the people in this family. Tr
8/1/16,164. She believes everyorie in the family loves Dorothy. She has never seen anyone mistreat of
abuse her, Tr 8/1/16,171.

Living with Gary, Dorothy is well fed and well groomcd. She s_p'eaks about her famii_y all the:time,
Tr 8/1/16,146.

Kimbetly was very surprised at the testimony she had héard earlier that day. Dorothy is tired of
all the family dissension. She loves her family, but feels like they are taking het through a lot of
unnccessary changes. Dorothy feels that she has always been available for anyone of them to come to
Gary’s home to visit her, and that they do not show up, although on occasion, Katrina visits. Tt
8/1/16,146.

Ms. Johnson also lived at Gary’s house for a couple of years, from 2013 to about 2015. There was
a guardianship proceeding at that time. Dorothy thought it was ridiculous that her family was taking her
to court., She was shocked hearing the charge that Gary was preventing family members from secisig
Dorotly. They have been invited to visit Dorothy at Gary’s house several times, and they have not
showed up. She has witnessed Gaty inviting these famiily members to his house to see Dotothy: Jerome,
Michael, Katrina, and Michacl Jr. She has heard him speak to every one of his relatives telling them chat
they are wélcome to come to his home. Gary has made everyone welcome to his home. Tr8/1/16,147-9.
She is not aware of any family members were ot welcome at Gary’s house: Tr 8/1/16,152,

During the time that she lived with Gary recently, Sean visited once;, and it was a nice visit. This
probably occutred before 2015, Tr 8/1/16,152. She has never seen Michaet there that she can recall,

Aaronio Burke lives out of state, and so she has not seen him. She does not recall seeing other relatives
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there since May 2016. She recalls Dorothy visiting Nichole’s house often. She has not seen any family
around in recent months, Tr 8/1/16,153-4, Dor()th‘)r has said te her that she would like Jerome to visit
and it s a shame that Michael does not come to visit. Tr 8/1/16,150.

Dorothy talks to her about the family discord. Tt 8/1/ 16,155. She is aware of the court
proceedings because she is aware of whit goes on around her, and is a very intelligent 90-year-old
woman. Tr 8/1/16,156.

Gaty is a loving son to his mother, and a super guy. She has never scen him disparage other
family membets in front of Dorothy. Dorothy has never told her that she’s being prevented from seeing
other family members. Tr 8/1/16,150. She never heard any negative statements Gary made about his
brothers, He does not like that they do-not have a good relationship. Tt 8/1/16,161.

Testimony _of Petitioner Nichole Legardy: Dorothy is her paternal grandmother. Tt

7/26/16, 73. She is the petitioner in this matter. She has petitioned the coutt to revoke Gary’s
guardianship and conservatorship, facilitate visitation, schedule family member visitations with Dorothy,
and to give petitioner access to her medical and financial information. The court ordered visitations to.
the-Southfield Police Department are insufficient because she claims that Gary is manipulating Dorothy
and torcing her to turn against her family. Tr 7/26/16, 74.

Nicole secks to remave Dorothy from Gary’s house and, having “done some fesearch” proposes
putting her in some sort of senior facility. Tr 7/26/16, 75.

She claims that Gaty has told Dorothy that she should not see other family members. Tr
7/26/16, 76. She also claims that Dosothy told her to gather all the family (other than Gary) at Nichole’s
house, and that she was going to come and live with her. Tr 7/26/16, 78.”

Nichole admitted that'in the prior year she saw Dorothy any time. she wanted to. And other

¥ When Nichole stated this, Dorothy said “That’s a lie.” Tr 7/26/16, 78.
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family members saw her aswell. Tr7/26/16, 79. She denied that Dorothy was upsct with her for fighting
with Gary on Mother’s Day. Tt 7/26/16, 80. She scented to deny that there was a fight, but had to admit
that she was artested, on what she claimed was a technicality, Tr 7/26/16, 80. She acknowtedged that
she has 2 pending court matter for assaunlt and battery and a PPO that says she is to have no contact with
Gary. Tr 7/26/16,81. She said she had no problem fighting with her father in this way. Tr7/26/16, 82,

She testified that Dorothy should go into a senior facility because it supports her age group, it
supports the things that Nichole feels is importantin terms of her cognitive ability, it will support her
having independence. Tr 7/26/16, 84, In.connection with this proposal, however, she has not made any
investigation as to her grandmothet’s finances. Tr 7/26/16, 85.

She also claimed that Gary had not complied with court orders regarding the turnover financial
of medical informiation. Tr 7/26/16, 87.1

Other witnesses also testified."

Court Decision:

On August 11, 2016, the court heard closing arguments and then issued its ruling on the record.
The coutt commented that there is “no standard” for determining the suitability of a gnardian. The court
entered an'Order that day removing Mr, Redd as co-guardian, appointing Nichole Legardy as co-guardian

{effectively moving Dorothy Redd out of Gary Redd’s home), and sctting a review hearing for September

P Jennifer Carney confirmed her office is working with Gary as to the accountings, and that
he has delivered to her office Dorothy’s medical information as required. Tr 7/26 /16, 89.

" Jerome Redd said he-had not visited with his mother in two years. Tr 7/26/16, 98, He never
saw Gary telling his mother not to speak with him. Tr 7/26/16, 104, Jerome’s ex-wife has never seen
Gary tell his mother not to have a relationship with Jerome. Tr 8/1/16, 29, 31. Elcanor Caddell is
Gary's ex-wife and Nichole’s mother. She and Gary are siill close and she remains close to Dorothy,
whe now seems content and alert. Tt 8/4/16 #2, 29-31. William Ligon, Jr. has known Gary tor about.
30 years. He was married to Eleanor, and is Nichole’s stepfather. Gary is a man of integtity and cares
about other people. Tr 8/4/16 #2, 57. He considers Gary an outstanding family man. He stops by
occasionally to visit Dorothy. Gary provides for het very well. Tr 8/4/16 #2, 58,
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2016. See Appendix A. The ruling is discussed in detail in the Argumeat.

Maotion for Reconsideration:

On September 1, 2016, Respondent filed a Motion for Reconsideration. See Appendix H.

September 26, 2016 Review Hearing: At the review héaring, Mr. Redd statéd that his mother is not

comfortable at her new placement. She is staying in her great-grandsons’ bedroom while the boys sleep
on4a couch, The home is noisy, making her anxious, She went from a peaceful house where she had her
own room, her own television, and privacy. Dorothy Redd wants to talk to the judge, but Ms. Legardy
did not brin‘g her to court. M. Redd stated that he brought his mother to eourt every time. Tr. 9/26/16,
p. 21-22,

Opinion and Order Denying Recorisideration

On September 27, 2016, the court entered the Opinion and Order denying Reconsideration.
Appendix A-1.
Mr. Redd filed his appeal of right.

September 19, 2017 Published Court of Appeals Opinien

On September 19, 2017, the Coutt of Appeals issued its published Opinion in this case. See

Attachment J, In re Dorothy Redd, __ Mich App ... (2017). The decision is discussed in the Summary

) —_—

of Argument and in the Argument. Appendix K.

Appellant Gary Redd now files this Application for Leave to Appeal in this Court.
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ARGUMENT

Leave to Appeal should be granted from this published Court of Appeals decision
determining a significant issue of first impression: the statutory construction of EPIC, MCL
700.5310, and the grounds and evidentiary standard of proof necessary for removal of a
guardian of an incapacitated person.

Standard of Review: Leave to appeal is discretionary, MCR 7.303B(1}. The proccedings in this

case are governed by the Estates and Protected Individuals Code (EPTIC), MCL 7001101 ¢ seq (MCL
700.5301 ef seg, concerns guardians for incapacitated individuals). Issues involving swatutory
construction are reviewed de novo by this Court. Mashier i Whitenater Tuip, 277 Mich App 403, 407
(2007).  Appeals from a probate court decision are based on the record. In re Temple Marital Trust, 271
Mich. App. 122, 128; 748 N.W.2d 265 (2008). “The trial court's factual findings are reviewed for clear
crror, while the court's dispositional rulings are reviewed for an abuse of discretion." I4. Issues of law
arc reviewed de novo. Awto Clutr v General Motors, 217 Mich App 594, 552 NW2d 523 (1996).
Overview: Under the Estates and Protected Individuals Code (FEPTC), MCL, 700.1101
¢f seqi, the probate court has exclusive subject-matter jurisdiction over “a proceeding that concerns a
guardianship, conservatorship, or protective proceeding.”” MCL. T00.1302(c). Article V, part 3 of
EPIC, MCL 700.5301 ¢/ seq, concetns guatdians for incapacitated individuals (“wards”).

MCL. 700.5306 provides for coutt appointment of a guardian for an incapacitated person.
Section (1) provides that a court may appoint a guardian if the court finds by clear and convincing
evidence both that the individual for whom a guardian is sought is inca_paci.tatc:d and that the
appointment is necessary as a means of providing ¢ontinuing care and supervision of that person. Sce
Appendix I, statutory provisions. This is apparently the only evidentiaty standard of proof set outin
terms of the guardian appointment or removal.

MCL 700.53064 sets out a seties of rights of the individual for whom a guardian is soaght or

has been appointed. These rights include the right to object to an appointment of a guardian or a
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successor guardian, (1)(a); the right to be present at a hearing, including all practical steps to ensure
the right to be present, (1){g); the right 1o hear all evidence concerning appointment of a guardian,
{1)(h); to be informed of each person secking to be guardian, (13(p); to require proof of incapacity
and the need for a guardian to be proven by clear and co.n_vincing evidence, as provided in section
5306, {1)(¢); and the right to choose the person who will serve as guardian, if the chosen person is
suitable and willing to serve as provided in section 5313, (1)(aa). See Appendix I.

MCL 700.5310 applies to resignations or removals of 2 guardian, MCL 7005310 applies to
resignations or remolals of guardians and the appointment of 2 successor guardian. MCL 700.5310(4)
includes language that “the same procedures to safeguard the ward’s rights” in appointing a.guardian,
“apply” before removing a guardian, appointing a successor guardian, modifying the guardianship's
terms, or terminating a guardianship.” The provisions also allows courts to send an observer who
may report to the court. Appendix I The Court of Appeals did not address MCL 700.5310(4).

MCL 700.5313 addresses guardian qualificatdons. MCL 700.5313 addresses guardian
qualifications. The person must be competent, (MCL: 700.5313(1)) and suitable and willing to serve,
MCIL. 700.5313(2). See Appendix L

Here, Petitioner did not support her burden for termination of Mr. Redd’s guardianship notr
her burden for appointment as co-guardian by preponderance of the evidenee, let alone clear and
convincing evidence. The trial court erred in failing to articulate and apply any evidentiary standard:
thus it simply inserted its judgment. It erred and abused its discretion in revoking Mr. Redd’s

guardianship and appointing Ms. Legardy as co-guardian. Its decision was not properly supported by

the cvidence and is based on multiple erroneous factual findings, as well as is contrary to the relevant

statutes, including those emphasizing the choice of the ward: This is a situation where remand to a

different trier of fact is warranted. The decision was not in the interests of Mrs. Redd and ignored
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her desires and wishes. The order revoking Mr. Redd’s guardianship should be vacated or reversed

and the guardianship reinstated,

A, Mtr. Redd has been and is a suitable and willing guardian under the statute. Theé trial
court erred and abused its discretion by entering the order revoking Mr. Redd’s
guardianship under any evidentiary standard and moving Dorothy Redd out of 4
stable and caring home and appointing Petitioner the successor co-guardian, and the
Court of Appeals erred in affirming.

1. Suitability Standards. MCL, 700.5306 provides that a court may appoint a guardian if it
tinds by cbar and copvineing etidence that the iadividual is incapacitated and that the 2ppointment is
necessary to provide continuing care and supervision. While MCL 700.5313(1) applies a suitability
requirenent (2 guardian must be suitable and willing to serve, although not defined), it does not set
out specific substantive considerations or an evidentiary level of proof. Section 5306(1) would
include a determination of suitability when appointing a guardian. ™

2, Mr. Redd is a Suitable and Willing Guardian. Mr. Redd was determined to be suitable
at the beginning of this process, as acknowledged by the trial court in November 2014. Tr. 9/24/14,
p. 47-48. As shown throughout the proceedings, Dorothy Redd was well cared for living with Gary

Redd. She had significantly improved after living with Gaty beginaing in 2012, He began taking her

to the doctor, and over the last number of years shic has done extremely well. Tr 8/4/16, 21-2. ¢

3 See In e Martin, 450 Mich 204 (1995){in a different context, “we view the clearand convincing
standard not as a decision-making standard, but as an evidentiary standard of proof ,” applying that
standard to alt decisions regarding termination of treatment, regardiess of the decision-making standard
employed).

16 See Statement of Facts, supra: “On a typical day, they wake up in the morning and he gets her
a cup of coffee and fixes her a hot breakfast. Thcy sit and talk, sometimes outside. At lanch time, he
usudlly makes a sandwich or fruit, or occasionally geis her a treat like Kentucky Fried Chicken. In the
evening, he usually cooks her a hot meal. Tr 8/4/16, 22-3. He takes Dorothy to heér primary care
physician every two months regularly. He also cooks and cleans for het, sits and visits with her, runs
errands for her, picks up her medication and food she wants from the supermarket. Tr 8/4/16, 55-6.”
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MCL 700.5313(2).

The focus of these proceedings is Dorothy Redd. When Mr, Redd was appointed guardian,
he provided a letter from Dorothy Redd’s treating physician, who stated that in 2012, prior to living
with Gary Redd, her medical condition had scverely worsened. Since living with Gary, however, she
has progressed tremendously, gaining weight-with improved health, Gary brings her to all het elinical
visits —ptior to that she missed appointments. The doctor recommended 4 full guardianship by
Gary. See Appendix J, Letter for Wasim A. Qazi, dated 6/20/14.

Mr. Redd is knowledgeable about his mother — what she needs, what she likes, what stresses
her, what makes her comfortable. Asa woman over 90 years old, she needs stability, consistency,
and peace. She likes a quiet, ordetly home. She likes having privacy — her own room and hier own
television. This decision is not in her interests and the trial court erred and abused its discretion in
taking her away from a suitable and willing son and guardian who more than met her needs and
provided a loving home. Gary Redd has been a suitable and appropriate guatdian.

B. It this first impression issue of statutory construction, the appropriate evidentiary
standard of proof should be clear and convincing evidence of non-suitability required
to remove Mr. Redd and clear and convincing evidence of suitability for the

appointment of a successor co-guardian.

1. Petitioner did not meet her Burden of Proof, whether preponderance or clear and
convincing,

Petitioner(s) did riot meet the decessary burden of proof to show Mr. Redd was unsuitable
and remove him as a guz;rdian. There is 2 legal question, as acknowledged by the lower court, as to
what is the evidentiary level of proof is necessary to show a guardian is no longer suitable and a new
guardian is suitable.

MCL 700.5306(1) requires cear and convineing evidence for an appointiment of a guardian.

MCL 700.5313 sets out requitements for 2 guardian: that a guardian must be suitable and willing,
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Under MCL 700.5310 (resignation of removal c:)f a guardiany, subsection (4), the same procedures
that safeguard the ward’s rights when appointing a guardian, apply before removing a guardian, and
appointing a successor guardian,

Statutes in pari materia relate to'the same subject or share a common purpose, and must be
read and construed together as one law. See e.g Sindcrapi 0. Magprek, 273 Mich.App. 149, 156-157,
729 N.W.2d 256 (2006); Aichelev. Hodge, 259 Mich.App. 146, 161, 673 N.W.2d 452 (2003). Here, the
statutes pertain to the appointment, termination, and successor appointment of guardians for
incapacitated persons.

Scction 5310(4) provides language that the same procedures to safeguard a2 ward apply to
appointment of a guardian, removal of a guardian, and appointment of a successor guﬂrdian.” The
only evidentiary standard used in Section 3 is the clear and convincing evidentiary standard in section
5306(13. This initial appointment would include a detesmination of suitability. It is logical that if dear
and convincing evidence is requited for appointment of a guardian under section 5306 (1) (as to whether
the ward i$ incapacitated and the guardian appointment is necessary to provide continuing care and
supervision), then that same standard would be applicable to the requirements for determining the
necessity of a removing a guiardian and appointing a successor guardian under section 5310. Further,
the suitability and willingness requirements under section 5313 do not include an evidentiary standard
of proof. But determining suitability is subsumed in the original appointment of 2 guardian,

Application of a cleat and convincing level of proof would be appmptiate also for

' (4} Before removing a guardian, appointing a successor guardian, modifying the

guardianship's terms, or terminating a guardianship, and following the same procedures to safeguard
the ward's tights as apply to a petition for a guardian's appointment, the court may send a visitor to the
present guardian's residence and to the place where the ward resides or is detained to observe conditions
and report in writing to the court.”

The provision contains the preface language, and also permits a trial court to use an observer.
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determining suitability, whether applied to the current guardian or a potential successor guardian.

Petitioner Legardy did not support either removal or appointment of herself as a co-guardian
by a preponderance, let alone clear and convincing evidence. Dorothy Redd is going from 4 peaceful
environment where she has privacy and her own room (a very important consideration for an-older
person who no longer has their own home) to-an admittedly noisier more chaotic house with young
children which she finds disturbing. She is sleeping in 2 young boys’ room and the children are
sleeping in the living room. This is not a matter of whether she loves her granddaughter or her great-
grand children, but it is a matter of her fight to choose — whith is statutorily -proteictcd.’8 Ms. Legardy
testitied about placing Derothy in-a “senior” facility. Statement of Facts, p. 23-24. She did not show
that she could offer a better or safer or more comfortable home that Mr. Redd, or that anyoene in the
family could pay for a senior facility. And, as argued by the Guardian ad litem (Mr. Carver) the
emphasis on Dorothy’s right to choose was priceless. See Tr. 7/26/16, 47-51. Her own doctor
tecognized that she was capable of making up her own mind as to whom to see (as reflected in the
March 25, 2(1 5 visitation ordet, which remained in effect until june 2016). See also discussions in
sections C, D, and E, ##fra. She did not prove that Gary Redd should be removed as a guardian by
clear and convincing evidence (or by a preponderance) nor unsuitability or suitability by clear and
convincing evidence (or preponderance of the evidence).

2, The trial court erred in failing to articulate and in failing to apply an evidentiary level
of proof.

Further, the trial court committed legal error in abandoning the basic standard of having the

" See MCL 700.5306a(1), which includes:; the tight to be present at a hearing, including all
practical steps to ensure the right to be present, (D{g); the right to hear 2ll evidence concerning
appointment of a guardian, (1}(h); to be informed of each person seeking to be guardian, (1)(p); to
requite proof of incapacity and the need For a guardian to be proven by clear and convincing evidence,
as provided in section 5306, (1){q); and the right to choose the petson who will serve as guardian, if the
chosen person is suitable and willing to serve as provided in section 5313, (1}(an).
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burden of proof on the petitioner by clear and convincing evidence, The trial court stated:

- You say it’s their burden of proof. Yeah, admittedly some evidence has to be presented
by someone that Dorothy Redd’s preference, you know, the person nominated is not suitable
so logically it would come from them.

But when we think of someone having a burden of proof, we think of the standard of proof

where it’s — there’s clear and convincing evidence with regard to the need for a guardian.

There isn’t really a — 2 standard of proof stated for determining whether one’s suitable, It's a

fact, I guess, to be decided by the judge, and then, a decision to appoint is an exercise of

discretion by the judge. So I have to find whether Gary Redd is suitable or not. And I'm ~
and I honored her wishes as | said, but try as T might, T - T don’t know that I can find Gary

Redd suitable any tonger.” Tr 8/11/16, 22.-3.

The trial court did not articulate the proper evidentiary burden of proof — or any burden of
proof - and failed to apply any standard. It instead inserted its own opinion — not supported by the
record or the actual facts, The court does not have unfettered discretion, which amounts to an
improper assertion of judgment. Rather, Mr, Redd believes a decision must be-based on the record by
clear and convincing evidence.'

Conclusion. Questions by an interrogating attérney or party are not evidence. Bartiett »
Sinai Hospital of Detroit, 149 Mich App 412, 417, 385 NW2d 805 (1986) (statements by counsel not
evidence).™ A decision. must be based on competent evidence. Dobrzenski v Dobrzensks, 208 Mich

App 514, 515, 528 NW2d 827 (1995); Hisam v Hayes, 133 Mich App 636, 644, 350 NW2d 302

(1984y; Napuche v Mich Lignor Control Comm'n, 336 Mich 398, 403, 58 NW2d 118 (1953)(due

¥ There are times when nothiag “in the appearance or the testimony of the witnesses would
place the trial to judge their credibility,”” See e.g. Adderink v .Alderink, 336 Mich 11,21, 57 NW2d 309, 313
(1953). This is especially true when there is a dispositional decision that involves a highly subjective,
persomal, and individual focus . And, the fact that there is only one tder-of-fact in subjective and
cmotional family cases such as guardianships makes it all the more important for that trier of fact to be
ar objective decision maker, See Tribe, American Constitutional Law, p. 503-504 (Foundation Press,
1978)(danger of action motivated by some substantively impérmissible factor is heightened whenever
a specific individual is the focus of a decision by a teier of fact).

* For example, questioning by Ms. Legardy is not “evidence. Her comments in her role as
interrogator should not be relied upon (for example, when she was stating her own claims when
questioning Gary Redd).
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process so tequires); Adams v.Adams, 100 Mich App 1, 14, 298 NW2d 871 (1980){error where
findings not established by record evidence, but based on speculation, mere conclusions and
improper consideration of visitation problems).

Ms. Legardy did not support her burden of finding Mr. Redd unsuitable (he fully functioned
as a caretaker and supervisor for his mother), nor that she should be appointed as a successor co-
_guatdian by clear and convincing evidence. The trial court did not articulate the correct evidentiary
tevel of proot, let alone apply it. Applying a discretionary standard is far from clear 2nd convineing
evidence. And, as discussed in section C, fia, the trial court clearly erred in its factual findings. The
order terminating the guardianship of Gary Redd should be reversed ot vacated, and Mt. Redd
should be reinstated as co-guardian.

C. The trial court committed legal ertor, abused its discretion, and clearly erred
concerning its factual findings.

The coutt states its many attempts to ease tensions and solve conflicts have becn
unsuccessful. As time has gone on, more and more people have been alienated from Dorothy, but
not due the actions of M. Redd. The court does not-weigh the actions of the other family members,
It has been Mr. Redd who has cc)nsist:c:ntly cared for his mother. ‘This 18 not 4 case where there is
much money involved. Itis a case in which responsibility is the key.

The court claims that Gary disobeyed his order to facilitate visitation with the other family
members. Tr 8/11/16, 23. Testimony from Gary and Dorothy make ctear that not only did Gary

facilitate this visitation; he took Dorothy to this visitation contrary to her wishes

2 Asnoted in his Response to the petition to remove him as co-guardian, Gary stated that upon
telling Dorothy about the court ordered police station visitation, she steadfastly refused to be made to
see anyone that she did not want to see. Dorothy stated that “we went through this last year, when the
judge and all the lawyers try to get me to see Katrina. And, the judge told me thatif I didn’t want to see
any family member, I didn’t have to. It wis my choice. I didn’t want to. see Katrina and the others
then... But I don’t want to sce them now!” Dorothy told Gary that she was not leaving with them and
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Testimony from Officer Schneider, Dorothy and Gary that Gary brought Dorothy o the
visitation was unrefuted.

The court accuses Gary of canceling scheduled visitations. Tr . 8/11/16, 29-30. Jenaifer
Carney was named co-guardian in order to facilitate visitations, yet only scheduled two. As Gary
testified, one of these visitations was scheduled when Gary and Dorothy were to be out of town, a
trip that the nonagenarian canceled at the last minute, Ms, Carney’s office never rescheduled chis
visitation. The second Carney visitation was supposed to be with her sons Michaet and Jerome;
Jerome never showed up. Other scheduled visitations took place at the Southifield Police
Department, where Gary had to talk Dorothy into going. The court, based on the one cancelled
visitation, makes 2 finding that Gary cancelled scheduled visitations. T 8/11/16, 29.

The court also adopts a point made by Nichole that Gary was wrongfully present at the police
station visitations. The court notes Gaiy Redd did not drop off, but rather “stood there during the
entire visitation except for a brief period that he was willing to leave to allow Nichole Legardy to
come in and visit with my granddaughter...1 don’t even think Gaty Redd should have been there. 1
don’t know Why he was there, but T know he was there, and I can kind of sec he really doesn’t want
to give anybody any privacy to visit with his mom, not while he’s guardian.”

Tr.8/11/16, p. 31. The controlling court order provides:

It is ordered that: scheduled visitation for Dotrothy Redd at Nichole Legatdy’s house every

other Wednesday and every other Saturday from 11 AM until 7 PM starting on Saturday, 625

16 and the following Wednesday on 629 16 and alternating thereafter. The pick up/drop off

location will be Southfield police station. See Appendix I,

Gary was not doing anything contrary to the court’s order, nor was he the obstacle in this visitation.

It was Dorothy that did not want to visit, did not want to participate, refused to leave the police

not to leave the police station because she wanted to be taken back home after she talked to Nichole,
Exhibit A to Gary Redd’s Response to Petition to Remove Gary Redd As Co-Guardian 2nd to Establish
Visitation Schedule and for Access to Medical and Financial Records.
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station, and lifited the time for the visitation. See Statement of Facts, pp. 15-18.

The coutt finds contrary to the evidence and testimony that Gary disobeyed court orders as
to turning ovér medical and financial information. Tr 8/11/16, 22-4. Jennifer Carney testified to the
contrary. Tr 7/26/16, 89. Tcs’timo‘ny from both Gary and Jennifer Carncéy make clear that Gary-
worked with Ms, Carney’s office providing revisions and documentation as requested concerning his
financial reporting,

Having made unsupported findings that Gary disregarded his ordetrs, the caurt then says “So
Gary Redd has this habit of not doing what my order says and claiming in his testimony that it was
somebody else’s responsibility.” T 8/11/16, 24. The court accuses Gary of ignoring its orders and
keeping Dorothy from visiting with her family members. Tr 8/11/16, 24. But his ignores the
testimony of Gary, Dorothy, Kimberly Johnson, and even Nichole Legardy herself as to the many
visits and contacts Dorothy had with family members that had made their animosity to Gary cleat.
Statement of Facts, pp. 10-14, 16-17, 19-23, The court criticizes Gary’s. relationship with Nichole, and
his failure to explain the reasons for their estrangement, which it said left it Babbergasted:

“[T|he day where he was notified that Dotothy Redd needed help he shows up there, and

who's there, Nichole Legardy, somebody that he hadn’t talked to since Easter of 2009, five®

vears appatently accordiag to him, if he has to dates right. Who knows why? 1 don’t know

that we got into it much. She — he claimed that — well, T struck the testimony so I won’t go
into that. But he hadn’t talked to his daughter for five years. T did strike that testimony about

2 1t was actually a period of three years. The testimony of Gary Redd stricken by the judge
addressed this period: Easter Sunday 2009, there was a gathering at Nichole’s house on Northlawn ia
Dettoit with Gary, Nichole, and Nichole’s mother, among others. Nichole had too much to drink,
became confrontational with Gary and everyone else in the family, and assaulted him twice; he'had done

and said nothing, Tt 8/4/16, 9-10.

The judge states that discussion of this 2009 incident and the ongoing animosity berween Gary and
Nichole have nothing to do with this case, and is irrelevant to his decision. Tt 8/4/16, 10-1. When
Gary’s counsel points out that they had been testimony from the rest of the family about past events,
the judge says that with Gary’s testimony they are only getting one side of the 2009 incident. Si, he
strikes Gary’s testimony about the incident, despite counsel’s arguments to the contrary. Tt 8 /4716,
11. The court then refers to this in his dispositional ruling;
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what happened. So [ won’t talk about that, but it was five years according to his testimony
that he didn’c talk daughter, Nichole Legardy.”

The court stopped Gary from testifying to the background of their estrangement (swiking the
testimony), and thef it in its opinion, criticizés him for not explaining this background. Tr 8/11/16,
24-5. Gary’s counset argued that the information was refevant. (Tt 8/4/16, p. 11). Mr, Redd’s
testimony should not have been stricken as stale and he should have been allowed to testify about
this period — especially since the trial court relied on it {a lack of explanation) in its dispositional
tuling. Tr. 8/11/16, p. 24-25. A decision must be based on record evidence, Redding Adans, supra.
The court also appatently missed téstimony as to Gary’s intervention into Nichole’s
refationship with her husband -~ apparently invited by Nichole’s husband — that renewed Nichole’s
animosity towards Gary. Gary’s feeling that he has been disrespected by Nichole does not occur in a
vacuutn. She s treating him badly, it is from that intervention, and it led to this petition. Tr 8/11/16,
26. The court makes no attempt to reconcile the criminal charges against Nichole and the PPO
(acknowledged by the court, Tr 8/11/16,.27, see Appendix G), with its-discussion of the new
estrangement between Gary and Nichole. The court wonders “why on earth does Gary Redd need a
PPO against his daughter?... None of that had to happen.” The court also says:
“I mean, Judge Langton out of nowhere ordered a PPO? ,. . Well if you want to defend the
PPO go in Judge Langton’s court. T just don’t understand. That’s part of the problem. Gary
Redd in my view never needed to get a PPO, It ——is it possible that Nichole —— Nichole
Legardy committed a criminal assauleagainst Mr. Redd? Yes. Yet it is: PPOs are to keep
people from going after people, chasing them down, stalking themy, all that kind of stuff....
That’s what they’re for.... I think it’s nuts that he hias a PPO against his daughter I just do
that’s just my opinion. 1t’s not 2 legal opinion. If’s a personal opinion.... Oh, I know if’s in
order of the Circuit Court judge. Tt has to be or you woulda’t have to PPO.” Tr 8/11/16,
47-8 (emphasis added).
The court distegards Judge Langton’s determination. The court specifically states that thisis an

opinion, “not a legal opinion ... a personal opinion.” This is the definition (and acknowledgment) of

insertion of a court’s own judgment, which is not based on the record. The court refuses to take the
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PPO as any indication that the problem in the relationship betweeri Gary and Nichole is due to
Nichole’s actions.®

The court is not accurate concerning Kimberly Johnson’s testimony on her taking Dorothy
to visit Valerie: Bland, saying she was afraid for Gary to find out-about the visit. Tr 8/11/16, 29.Ms.
Johnson made clear that she and her former mother-in-law had their own relationship and their visit
to Ms. Bland was in that context: In discussing gatherings that certain members of Dorothy’s family
do not attend, the court makes a number of findings contrary to the evidence. It says the Gary Redd’s
witnesses show that certain family members are not present. Tr 8/11/16, 31-2. Gary’s witnesses, and
the other witnesses as well, contirm that Dorothy saw all these family members during the time she
was with Gary, The court elaims that Katrina and Nichole are banned from Gary’s house, Testimony
indicates that Katrina has seen Dorothy at Gary’s house, and any restrictions now on Nichole-are due
to the-criminal charges against her and the PPO (after Mother’s Day, 2016, immed:ately before the
evidentiary hearing). Sce Statement of Facts, p. 10-11.

The coutt even criticizes Dorothy for taking Gary’s side in his conflict with Nichole, saying
that Dorothy should hiave stopped Gary. Tr 8 /11716, 32, This makes sense only if the court.decides
to favor Nichole over Gary contrary to the evidence and testimony. And itignores the ward’s
preferences in choosing a guardian (and the long term visitation otder prior to the June 2016
visitation order where Dorothy was permitted to chbose who she wounld see).

The court does not hide its feelings about Gary, and its assumptions to put him in the wotst
possible light

“You know, and you can see sort of a self-righteousness in Gary Redd throughout. I mean,

even about the condition his mother was in back at the beginning when he got the call from,
I don’t know, and ex-wife, 1 guess Nichole’s mother, and some friend who lived in the

¥ The court talks about the bad relationships Gary has with Nichole and his nicee Katrina, but
does not weigh their behavior Tr 8/11/16, 27-8.
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neighborhood. You know, it wis obvious to me from Gary Redd’s testimony that he had no
idea how his mother was living, none. And then to visit her. It — that’s the impression T got,
He had no clue what the-mental and physical condition of his mother was until he got there
that day... And certainly the brothers living — vou know, her sons living with her bare a lot of
blame and even shame for their mother getting in that condition, but Gary Redd has no
business being self-righteous about it... You think a son would know, but he was busy doing
other things it seems to me,” T'r 8/11/16, 32-3,
This passage points out a striking oddity about the court’s findings. The primary complaining parties
in this matter are Dorothy’s granddavighters: Nichole and Katrina, Both of them, however, saw
Dorothy — testimony indicates. frequently — notwithstanding the condition of their relationship with
Gary (or at one time each other ot as to Katrina, with other members of the family). They séem to be
complaining that Dorethy is not seeing her sons enough. But these sons go largely unmentioned in
the court’s findings. Unrefuted testimony indicates that Jerome (Kattina’s father) did not take the
opportunity to see his mother. Michael and Sean apparenty did see her, though infrequently.
Importantly, Dorothy was frequently at Nichole’s house, and yet Jerome, Michael, and Sean seem
not to have taken advantage of any oppottunity to visit with her at Nichole’s. Neither Gary nor
Dorothy are responsible for the separation between these three sons and their mother. Further,
Dorothy was living with Jerome and Sean when she went into her decline, and Michael and Sean
both had to be evicted from Dorothy (and Gary’s) house for not paying reat, and yet the court
questions why Dorothy sometimes resists secing her other sons and warits to remain and be taken
care of by Gary.®
The coutt, based upon these unsupported findings, rules that Gary is not suitable to serve as
guardian. Tr 8/11/16, 33. It finds that visitation will not be handled in any reasonable way while

Gary remains as guardian and as long as Dorothy stays in Gary’s house. 1t finds, based upon

examples given, that Gary has not followed the coutt’s orders and tried to alienate Dorothy from her

* Antonio tived out of state, and is not really involved.
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granddaughters. It finds Gaty complicit — based on what the court calls “circumstantial evidence”— in
tusning their mother against her sons. Tr 8/11/16, 34. The court ighotes the wishes of the ward, and
focuses exclusively on the strained family relations between Gary and two 6f Dorothy’s
granddaughters (Nichole and Katrina), one of her sons (Jeronie), and to a lesser extent another son
(Michael,

The court finds Gary unsuitable as co-conservater, although no evidence was put forth as to
any financial mismanagement.® The trial coutt’s order removing Gary Redd as guardian s not
supported by the evidence (neither by preponderance or by clear and convincing evidence), is based
on material errors concerning the facts, and should be vacated and Mr. Redd reinstated as the
guardian.

D. The trial court did not propetly honor Dorothy’s preference.

In its rulingon the record, the trial court states that the law provides that the person
nominated by the ward is to be given preference for guardianship, and it is up to the court to decide
whether the person suitable. The court continues that it has steadfastly followed the law for two
years, through several hearings, and is bound by Dorothy’s preference. Tr. 8/11/16, p. 20, See MCL
700.5306a(1) (aa).

But the court then comments:

“But the intéresting thing for me is I saw [Dorothy] coming to all these hearings one after

another after another. No matter what time of day, she’s here. She looks great. If she can do

that, why can’t she visit? Why can’t she go to people’s houses? Why does Gary Redd have o

hover over her like he does in this picture? She does pretty well for herself it seems like. So 1

don’t know.” Ty 8/11/16, 35.

In making this statement, the court ignotes that Gary has taken care of his mothet for many

yvears and that she “logks great” because of his care. According to her treating physician she is doing

* The triat court’s attitude about Gary first appeared after Gary's original attorney was latc for
trial and the other family members — apparently in raised voices — began their complaints to the judge.
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wonderfully under his care, and most significantly, Dorothy has clearly stated for over two years that
she wants to live with her son Gary and have him as her guardian. See e.g. Statement of Facts, pp. 15-
18. She has the right to “choose the person who will serve as guardian, if the chosen person is
suitable-and willing to serve, as provided in section '5'313."’ MCL 700.5306a(1){ad). Priority is to be
given to her choice. MCIL 700.5313(1)(b).

As shown in 2015, when the trial court read the letter of her treating physician into the record
at the 3/25/15 review hearing, Ms. Redd is capable and has the capacity to articulate what she wants,
who she wants to see, and who cares for her. The trial court both acknowledges this (Tr. 8/11/16, p.
35) and ignores it.

‘The court also stated that Dorothy has been at “all these hearing” (which is her right, MCL
700.5306a(1)(g), but then etroneously puts the burden on her to make an effort as to visitation. She
has a right to be ac all hearings concerning appointment of a guardian®

The trial court mentions that Dorothy’s choice should be controtling, but gives it no real
weight. The trial court has committed error, including failing to follow the controlling statutes,
espectally in light of Gary Redd’s overall suitability. The order should be vacated or reversed.

E. Remand io a different judge is appropriate.

Notwithstanding the requirements of MCR 2.003, in reversing orders and remanding, this
Court has acknowledged in some cases that it would be beneficial to order future proceedings to be

heard by a new trial judge. B.g., Hamkins » Murphy, 222 Mich App 664, 674(1997); Kiefer v Kiefer, 212

% See MCIL. 700.5306a(1) including: the tight to object to the appointment of a successor
guardian, (1)(a); the right to be present at a hearing, including all practical steps to ensure the right to
be present, (1)(g); the right to hear all evidence concerning appointment of a guardian, (1)(h); to be
informed of each person secking to be guardian, (1)(p); to require proof of incapacity and the need for
a guardian to be proven by clear and convincing evidence, as provided in section 5306, (1)(¢); and the
right to choose the person who will serve as guardian, if the chosen person is suitable and
willing to serve as provided in section 5313, {1)(aa).
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Mich App 176, 182, 536 NW2d 873, 876 (1995)(remanding for new judge where trial court made
findings of fact regarding alimony issue without reviewing all the evidence, and transcript suggests
trial judge has settled predisposition). See also; Truitt » Truizr, 172 Mich App 38., 48, 431 NW2d 454
(1988) " Flaberty v Smith, 87 Mich App 561, 565, 274 NW2d 72 (1978). In addition, a judge can be
disqualified, even in the absence of proof of personal bias, when due process concerns overtide the
personal bias rule, Crampton v Dep't of Stare, 395 Mich 347, 350-355, 357-358, 235 NW2d 352
(1975)(due process disqualifies decision miker without actual bias showing where expericnce shows
probability of actual bias too high to-be constitutionally tolerable).

And under MCR 7. 216{A), this Court has broad discretion to order miscellancous relief,
including to “entet any judgment or order or grant further or different relief as the case may require.”
MCR 7.216(A)(7).

The court shows a disposition against Gary, both by its comments made about him and his
testimony and by limiting his attempts to make his case. This case is about intra-family discord, and
background on why the many family members involved do not get along is necessary to undetstand
the dynamics of this attempt to displace Gaty s his mother’s guardian and conservator. The court
limits this as discussed in section. (C), s#pra (concerning the 2009 Faster Sunday incident). The court
not only imits Gary’s testimony about his issues with Nichole prior to the guardianship and other
family dynamics, Lt ignores the testimony of Dorothy Redd and Kimberly Johnson, and all of the
other witnesses for that matter, on both sides of the issuc, that Dorothy did se¢ her family members.
"The court ignores consistent testimony from Dorothy, Gary, and Kimberly Jobhnson and many of
petitioner’s witnesses as well, that Gary did not keep his brothers from secing their mother. When

Jerome and Sedn were living with Dotrothy they allowed her to slide into delusions and infestations.

* This Coutt stated: “Due to the trial judge's apparent moral indignation, he will be spared

revisiting the issuein this case. Rehearing will be held before a different circuit judge.”
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And when she moved in with Gary, they refused to visit her at his howse — or at Nichole’s house.
(sary cannot be held responsible that his brothers have avoided séeing or caring for their mother.

The court not.only limits Gaty’s testimony ahout his issues with Nichole prior to the
guardianship and other family dynamics. It ignores the tesdmony of Dorothy Redd and Kimberly
Johnson, and all of the other witnesses for that matter, on both sides of the issue, that Dorothy did
see her family members. The coutt ignores consistent testimony from Dorothy, Gary, and Kimberly
Johnson that Gary did not keep his brothers from seeing their mother, When Jerome and Sean were
living with Dorothy they allowed her to slide into delusions and infestations. And when she moved in
with Gary, they refused to visit her at his house — or at Nichole’s house. Gary cannot be held
responsible that his brothers have avoided seeing or caring for their mother. The Court of Appeals
“counts” witnesses, but does not address the real substance of the testimonny.

The erial court appears displeased with Dorothy’s plainly expressed desire to stay with Gary.*
The court also seems unhappy that Dorothy is talking about the case with Gary, picking up ona
complaint made by Petitfoner that Dorothy had leatned about what is happening in the case from
Gary:

“...the only way she could find out if -- is if someone tells her... Okay. It doesn’t reatly

matter what her answer is anyway, I mean, it’s an obvious thing. She’s denying she saw it, and

she won’t admit the obvious that there’s only two ways to know.” Tt 8/1/16, 157-8
But Mrs. Redd has a right to beat the hearing, to have notice, to choose her guardian and have a say

in het life. Sec MCL 700.5306a(1)(rights of protected person).

#® “_ why do you -- listen! You know what, ma’am? You want to make this choice of Gary

Redd. You want to say these things against your childfen and grandchildren. 'm going to ask you
specific questions. I want specific answers so you can show me that you understand what’s going on.
Do you understand me?” Tr 7/26/16, 58
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Atonc point, Gary said that when his mother first fell into distress, Nichole had stepped in
and helped him take care of Dorothy. He had referred to her as “my rock.” See T'r 8/4/16, 20. Later,
when Gary deéscribes their subsequent estrangement and her disrespect toward him, the court appears
to criticize his using the term “my rock.” Tr 8/4/16, 34. The court-showed it was predisposed
against Gary befote any evidence had been presented or testimony heard. Farly in the first day of
hearing, the court began questioning Eric Carver, Dorothy’s guardian ad litem.

COURT: Then why then -~ did she tell vou why she refuses to visit with them?

CARVER: She just wants to be left alone to.rest, That’s -- I did ask her that.

COURT: And not visit with her children or her grandchildren?

CARVER: Yes. She loves them all. T asked her that. And yes, she doesn’t have - dislikes any of them.
She loves them -- .
COURT: But never wants to -

CARVER: -- but she wants to be left alone. . .

COURT: Not even see them?

CARVER: Correct. She said I don’t want to see them now.

COURT: I guess since you’re her attorney 1 don’t expect you to answer. You can treat this -
CARVER: Right.

COURT: -- a5 4 rhetorical.

CARVER: Okay.

COURT: Does that seem normal to you? You don’t have to answer. Tr 7/26/16, 45-6.

Dorothy herself tesponds to the court’s question:
DOROTHY: Well, all they want to do is just come to my house. They don’t actually do anything for
me. All they want to do is just -
COURT: I'll let you tatk.
DOROTHY: -- how you doin’ grandma.
COURT: I'll let you -- hang on a second.
DOROTHY: And that’s all. Gary is the only...-- somebody that takes care of me -
COURT: Just hold on, ma’am.
DOROTHY: -- and do for me. Tr'7/26/16, 46-7.
Mr. Carver states that he believes that she should stay at Gary’s, because it would give her peace of
mind, which she has earned at age 92, Prior to any testimony being given or evidence presented, the

court has already suggested that Dorothy is a victim of undue influence (no claim of undue influence

was made in this matter), that Gaty has alienated Dorothy from her family and specifically alienated
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her from her other sons, and thac leaving Dorothy with Gary would be wrong, all before getting to

any facts, And, significantly, the court pointedly ignores Dorothy’s responses to the court’s rhetorical

questions.”

> The court then makes a series of statements showing it may have prejudged the matter:

COURT: Butif the facts. ..indicate that Gary Redd has unduly influenced her, do [stilt leave her there?
CARVER: Well -- but the - the answer is possibly,
DOROTHY: All that comes from is Katrina.. ..

CARVER: Possibly because she’s our pride and joy. She's a senior citizen here in the United States,
and she should live the way she would want to... --

COURT: But even if that choice was unduly influenced by the son whom she expresses - for whom
she -- she has a preference?

CARVER: Um-tium.

COURT: You say yes?

CARVER: Yes, there is the possibility,

COURT: And we should -- we -- and we as Americans should be proud --

CARVER: Yes.

COURT: -- of that kind of situation where a son has alienated a senjor citizen from her entire fainily.

CARVER; She’s proud -- we're proud -- she’s a-proud citizen in the United States who's trying to live
out her life in the best way possible.

COURT: I agree. But sce it’s in my court, Mr, Carver.

CARVER: Yes, sit. It -

COURT: And that’s a problem.

DOROTHY: I don’t want --

CARVER: -- and it -

DOROTHY: -- to be bothered.

CARVER: - it -- and what it is, it’s not a petfect world, Your Honor, and she deserves the very best.
And I'm net suré -~

COURT: So I should deliberately choose as a judge something that I believe is wrong?

CARVER: ... That's why I say it’s not a perfect world, but at nincty-ewo I hope T have a say in where
m going to stay. And 1 w1 hope I have that opportunity that she has. And she has told me that she
wants to. stay with Gary.

COURT: But looking forward, I don’t know how many children you have, would you want it to be the
case that at ninety-two that you’re happy that one of your children alienated you from all of your others?
CARVER: Or supplied a place for heér to out - to live out her life in a --

COURT: Okay. You --

CARVER: -- very happy way.

COURT: -- that -- I think that was a pretty straight question, and you’re not answering it. Never mind.
DOROTHY: Well P'm happy with Gary --

COURT: Nevet mind. This is all -
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In such situations, remand to a new trier of fact may be appropriate.
E. The décision is not in the interests of Mrs, Redd.

Gary’s disqualification was based on family membets who uniformly testified that this is a
family that does not geralong, But the fact that Gary does not get along with his brother, or Dorothy
does not get along with some of her sons or grandchildren, or Nichole does not ger along with her
fathe, is not televant to whether Gary is qualified fo serve as Dorothy’s guardian — particularly where
Dorothy is not mentally incapacitated, was able to clearly express both her preference for staying
under Gary’s care and her strong disinclination to see certain family members when she did not want
to see them. This was not a case of Gary exerting any inappropriate influence over Dorothy and that
he prevented Dorothy from maintaining relationships with several family members. This was Gary
carrying out Dorothy’s wishes,

The otder removes Mrs, Redd from her desired peaccful envitonment - where the cdrvé was
tocused solely on her and offered her privacy and choices, and places her in a mote chaotic and less
private cnvironment, among other things, most significantly ignoring her consistent and emphade.
wishes to remain with her son Gary. See sections (A)-(D), supra; Statement of Facts, pp. 15-18, Ty
7/26/16, 47-51 (court colloquy with Mr, Carver, quoted above in fn. 29). The focus is on the fight
between the family members and not on the person who is to be protected. The order is not in the
interests of Mrs, Redd and should be vacated ot reversed and the co-guardianship of Gary Redd

shouid be reinstated.

DOROTHY: -~ that’s one thing, okay?

COURTS - philosophical -

CARVER: Understood, Your Honor,

COURT: — and we need to get to the facts. So.....

Tr. 7/26/16, 47-51.
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CONCLUSION: Leave to appeal should be granted to address an important construction of the
statates appointing and removing guardians (and appointing successor guardians) under EPIC,
RELIEF
Appellant respectfully requests that this Court grant leave to appeal to address the significant
issues involved, reverse or vacate the order terminating Respondent’s co-guardianship and appointing
Petitioner as co-guardian, reinstate Mr, Redd as co-guardian, and grantany other relief deemed
appropriate, including in licu of granting leave, grant oral argument on application, or issue

immediate relief as requested.

Respectfully submitted,

Anne Areireff
Attorney for Appellant

Dated; QOctober 31, 2017
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