
REVISED 

CSP Agenda – Probate and Estate Planning Council 

February 16, 2013 

8:30 a.m. 

 

1. Court Rules, Forms and Procedures – Marlaine Teahan – See 
Attachment 1.  Review proposed rule changes and recommendation 
approval to Council regarding: 

• MCR 5.125(B)(2) 
• MCR 5.125(C)(6) 
• MCR 5.208(C)(1) 
• MCR 5.208(F) 

 
 

2. Guardianship, Conservatorship and End of Life  – Connie Brigman 
– See Attachment 3 in CSP supplemental materials.  Committee requests 
CSP recommend to Council that it pursue legislation that would reinstate 
inadvertently omitted language from MCL 700.5433 when it was recently 
amended.  Attached find (1) redline of suggested amendment to section 5433, 
(2) former section 5433 and (3) the new section 5433 found on the last page of 
PA 545 of 2012.   
 
 

3. Certification/Specialization – Jim Steward –  

• 30,000 Foot overview to discuss purposes for rules and charge to 
committee including #4 and 5 – funding and teeing this up for the 
Supreme Court and State Bar.  (See Jan. 2009 minutes, only pages 
29-30, and the definitions of the practice areas.)  See Attachment 
2. 

• Review of Sections 3.1, 3.2 and 3.3 of the Rules Governing the 
State Bar of Michigan Program for Certifying Legal Specialists.  See 
Attachment 2 (continued in CSP supplemental materials). 
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(CONTINUED) 
 



COMMITTEE REPORT – UPDATED

TO: COMMITTEE ON SPECIAL PROJECTS

FROM: SPECIALIZATION AND CERTIFICATION COMMITTEE 
James B. Steward, Chairperson

DATE: February 12, 2013

This is a revised and updated report to CSP from the Specialization and Certification

Committee.  Since last month, the Committee has further reviewed and revised the Peer Review

Rules (which start at Rule 3.3; see Part 4 of this Report, below, as well as the corresponding

Attachments). 

As stated last month with regard to the issues of a Michigan office requirement and the

required practice experience, the Specialization & Certification Committee has further revised

portions of the General Requirements of the Rules contained in Rule 3.1, and also some of the basic

Application requirements covered in the Rule 3.2. These revisions deal with the concepts discussed

at the Committee on Special Projects in December 2012.  

For consideration by CSP, attached to this report (as Attachment A-1) is the entirety of

proposed Rule 3.1 and 3.2, as revised, along with the Definitions Rule 1.5, which now includes a

definition for “bonafide office” (which appears as sub-Rule 1.5.5, under the Definitions Section). 

Attached as Attachment A-2 are these same Rules, before the recent changes, along with a “redline”

copy as Attachment A-3, for easier direct comparison.  

We ask that CSP review the entirety of Rules 3.1 and 3.2, as revised, along with the

definition of “bona fide office” and either adopt those rules as revised or indicate to the

committee whether additional revisions may be needed. 

Also attached to this Report (as Attachment B) is the Peer Review Section of the proposed

Rules (Rule 3.3) for CSP to start its review and discussion of that Section.
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1. Bonafide Office. 

The Committee proposes a definition of “bonafide office” and which reads as follows:

1.5.5 “Bona Fide Office” is a place where clients can be met, mail can be
received and the attorney or a responsible person acting on the attorney's behalf can
be reached in person and by telephone during posted business hours to answer
questions posed by courts, clients or adversaries and to ensure that competent advice
from the attorney can be obtained within a reasonable period of time.  

This definition is similar to, but not identical to, that contained in the New Jersey rules.  The

New Jersey definition reads as follows:  

“ . . . a bona fide office is a place where clients are met, files are kept, the telephone
is answered, mail is received and the attorney or a responsible person acting on the
attorney's behalf can be reached in person and by telephone during normal business
hours to answer questions posed by the courts, clients or adversaries and to ensure
that competent advice from the attorney can be obtained within a reasonable period
of time.” 

The Committee believes that some minimum requirements should be stated for an actual physical

office.  The Committee did not feel that a “virtual office” should qualify, and there was also concern

about “call center” offices that could be physically located in Michigan, but are not actually an office

where clients can go to meet with the attorney.

2. Rule 3.1

Rule 3.1 has been somewhat restructured.  Rule 3.1.2 now deals with the basic requirements

for anyone seeking to become a certified specialist who is not already a certified specialist applying

for recertification. That Rule still requires that the attorney has practiced law for at least five years,

but now includes the minimum requirement of at least 1,200 hours per year for each of those five

years (rather than the prior “full time” requiement).  The Committee felt that this was fairly liberal

and would allow for less than traditional “full-time” law practitioners to qualify.  The Committee

declined to allow an attorney to accumulate practice over a longer time than five years and still

qualify, because we did not feel that a lower standard would provide adequate practice experience. 

The Committee is aware that any stated standard can be viewed as somewhat arbitrary, but felt that
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there must be some standard and that the 1,200-hours-per-year provided a lot of flexibility for

practitioners.

Rule 3.1.2B still requires the applicant to personally conduct the business of practicing law

from the Michigan office, and ties that requirement to the 1,200-hours-per-year requirement.  Note

that the applicant need not have practiced in Michigan for a full five years.

The requirement to take a written examination is relocated, but otherwise unchanged.

Rule 3.1.3 applies to recertification applicants, only, and does not include a requirement of

the practice of law for five years.  This is because that requirement would already have been satisfied

when the person became certified initially.

Rule 3.1.3A still includes the requirement of maintaining a bonafide office from which the

recertification applicant personally conducts the business of practicing law, but the minimum

requirement is now reduced to 750 hours per year.  This is intended to allow a certified specialist to

remain certified, but reduce his/her active practice hours.  This could apply to older practitioners who

wish to reduce their work load.  It could also apply to younger attorneys who wish to move to a part-

time practice on a temporary or perhaps permanent basis and still remain certified.  The concept is

that once the attorney has obtained at least the minimum requisite experience, as well as the expertise

to obtain the certification status, that the attorney should be allowed some flexibility with regard to

his/her practice schedule and intensity. 

Rule 3.1.3D has been added to make it clear that the recertification applicants can, under

some circumstances, be required to take the written examination.  That concept existed in the prior

versions of the Rules as well, and still remains noted in Rule 3.1.2C.

Rule 3.1.4 is reserved for the definition of the “practice of law” as used in the Specialization

Rules. The Committee believes that the definition of the practice of law for purposes of the

Specialization Rules should probably be different than the general definition of practice of law as

it relates to unauthorized practice of law issues.   Therefore, the Committee will be looking further

-3-



at that concept.

3. Rule 3.2

As before, Rule 3.2 relates to satisfying requirements that relate to a particular speciality

standard.   Rule 3.2.2A now incorporates the concept of a minimum number of hours per year spent

practicing in a speciality area before an applicant can become certified in the first instance.  Rule

3.2.2B applies that concept to those seeking recertification.  Note that the minimum of hours per year

is the same for each, even though the total amount of practice time required for recertification

applicants is less (as specified at Rule 3.1.3A).

The rest of Rule 3.2 is unchanged. 

4. Rule  3.3 Peer Review

Attached as Attachment B-1, is the Committee’s recent 2-11-2013 revision of the proposed

Peer Review Rule (with some highlighting) for review and discussion by CSP.   Attachment B-2 is

that Rule as it presently appears in the draft Rules.  Attachment B-3 is a  a “redline” copy for easier

direct comparison.  Attachment B-4 is a compilation of several Peer Review samples from several

other states, with certain provisions highlighted to provide an overview of how other states approach

that issue.  

Rules 3.3.1 & 3.3.7:  The wording previously used in Rule 3.3.1 seemed to require a

mandatory independent peer review investigation by the Board or Specialty Committee.  Whereas,

Rule 3.3.7 seemed to say that the mandatory independent inquiry would only occur if the Board or

Specialty Committee received information that the applicant lacked sufficient expertise.   The

Committee believes that the Board or Specialty Committee should have authority to conduct an

independent inquiry based on their own judgment, rather than trying to articulate a particular trigger. 

  Therefore, the majority of the provisions which were previously located in Rule 3.3.1 have now

been moved to Rule 3.3.7, and made permissive.  Rule 3.3.1 now states the basic concept of the Peer

Review process, which is mandatory part of becoming a certified specialist.  

Rule 3.3.4 has been slightly rewritten for clarification.  

Rule 3.3.6 now includes a bit more about the procedure for submitting the reference forms
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to the references and some of the topics to be covered on those forms.  

Rule 3.3.9: To be consistent with the concepts outlined above, the wording which stated a

particular “trigger” for additional inquiry of competence has been deleted.  The remaining provision

has been slightly re-worded to state that the application process is not complete until the minimum

number of references have been received and the comment period after publication in the State Bar

web site has expired.  The minimum number of references will be specified under the specialty

standards for each specialty and can be different as between specialities.  

Rule 3.312 has been added to clearly provide that an application can be denied based on the

outcome of the peer review process.  This is consistent with virtually all of the other States, and

seemed to be the intent of our prior version, but not actually stated in this manner.  

5. Specialization & Certification Committee Project Backgroung.

This project originally started several years ago, and over the ensuing years has experienced

a number of delays in moving it to completion.  Those delays were occasioned in part by the scope

of the task itself, but also by the fact that the Council and its members often needed to deal with

more pressing matters, resulting in slowed work on this project.  As a result of this delay, only few

of the attorneys originally involved in the project are still involved, and many current members of

Council and CSP are not aware of the pertinent history.  

To help provide current members of Council and CSP with some of that background and

history, there are two additional attachments to this Report.  Attachment C-1 is the “Executive

Summary” from several years ago which summarizes the Project and its history up to that point. 

Attachement C-2 is an Article written by George Gregory (and his son) which discusses some of the

history of legal specialization in this Country, and some of the reasons for having “certified”

specialists.   

Jim Steward

Committee Chair
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ATTACHMENT A-1

from 1-15-2013 Specialization Committee Report

Rule 1.5.  Definitions 
Rule 3.1. General Requirements

Rule 3.2. Application for Certification or Recertification
as revised, 1-15-2013



Excerpt

RULES GOVERNING THE

STATE BAR OF MICHIGAN PROGRAM

FOR CERTIFYING LEGAL SPECIALISTS

* * * * * *

Rule 1.5. Definitions  

As used in these rules:

1.5.1 “Attorney” or “Lawyer ” is an individual who is licensed to practice law in the State
of Michigan and is in good standing with the State Bar.  The terms attorney and/or lawyer are used
interchangeably in these Rules.

1.5.2. "Applicant" is an attorney who is applying for certification or recertification as a
Board Certified Specialist in an area of specialization described in these Rules.

1.5.3. “Michigan Board of Legal Specialization” or "Board" means the Michigan Board
of Legal Specialization created pursuant to these Rules, which Board has the authority and
jurisdiction over the subject of certification of attorneys as specialists, and is empowered to and
performs the duties as set forth in these Rules.

1.5.4. "Board Certified Specialist" or “Certified Specialist” is a licensed attorney who
is in good standing with the Michigan Bar Association and who is currently certified in an area of
specialization described in these Rules.  A licensed attorney who previously held a Specialization
Certificate, but which Certificate has expired, has been revoked, or is under suspension or
revocation, is not currently a Board Certified Specialist or Certified Specialist.   

 1.5.5 “Bona Fide Office” is a place where clients can be met, mail can be received and
the attorney or a responsible person acting on the attorney's behalf can be reached in person and by
telephone during posted business hours to answer questions posed by courts, clients or adversaries
and to ensure that competent advice from the attorney can be obtained within a reasonable period
of time.  

1.5.6. "Court" means the Michigan Supreme Court.

1.5.7. "Areas of Specialization” are the following areas which the Court has determined
as appropriate for specialization:

A. Trust, Estate  and Probate Law 
B. [others to be determined]



1.5.8. "Attorney Disciplinary Board" means the Board created by the Court pursuant to
MCR 9.110.

1.5.9. "Notice to Applicant" means a written communication sent by mail, postage prepaid,
to the last address provided to the State Bar of Michigan by the Applicant.

1.5.10 "Rules" means rules promulgated by the Court governing the Board and Specialty
Committees.

1.5.11. "Specialty Committee" means those committees established by the Board for each
specialty listed in these Rules, the composition and duties of which are set forth herein.

* * * * * *

RULE 3.   
APPLICATIONS FOR

CERTIFICATION AND RECERTIFICATION

Rule 3.1. General Requirements

3.1.1 Licensed; good standing; malpractice insurance.  All Applicants must be licensed
and currently be in good standing to practice law in the State of Michigan.  Applicants must carry
a minimum of one million dollars ($1,000,000) malpractice insurance coverage, unless the
Applicant is practicing exclusively as an employee of a governmental agency or exclusively as an
employee of, or as in-house corporate counsel for, a single corporate entity.  

3.1.2 Eligibility for Certification:  To be eligible to become a Certified Specialist, an
Applicant (other than a Certified Specialist applying for re-certification) must comply with the
following:   

A. Required Period of Law Practice. The Applicant shall have been engaged
in the practice of law during the five years immediately preceding the submission
of his or her application for certification and, in each of those five years, have
practiced law at least 1200 hours per year .  

B. Michigan Office and Practice. The Applicant must have maintained a bona
fide office for the practice of law  within the State of Michigan, or within 25 miles
of a Michigan border, from which the Applicant personally conducts the business of
practicing law an average of at least 1200 hours per year, and for at least the three
years immediately preceding application has demonstrated substantial involvement
in the specialty area within the State of Michigan, as defined by the applicable
specialty standards.  Failure to meet these requirements will result in denial of
application. 



C Examination. The Applicant must pass a written examination to demonstrate
sufficient knowledge, proficiency and expertise in the specialty area to justify the
representation of special competence to the legal profession and to the public. After
an Applicant has taken and failed an examination three times in a specialty area, the
Applicant is ineligible to apply for certification in that specialty area for the next
three years.  An Applicant for re-certification is also required to pass the written
examination when ordered by the Board, or when otherwise required by these Rules.

3.1.3 Re-certification Applicants:  To remain a Certified Specialist, a Certified Specialist
applying for re-certification must comply with the following:   

A. Michigan Office and Practice. All Certified Specialists applying for  Re-
certification must maintain a bona fide office for the practice of law within the State
of Michigan, or within 25 miles of a Michigan border, from which that Applicant
personally conducts the business of practicing law an average of at least 750 hours
per year, and must continue to meet the applicable specialty area substantial
involvement requirements (these are found in the Speciality Area Requirements). 

B. Examination. The Re-certification Applicant is not required to pass a written
examination except when ordered by the Board, or when otherwise required by these
Rules.  

3.1.4 Practice of Law. [this is subject to additional review]

A. For purposes of these Rules, the "Practice of law" means full-time
legal work done primarily for the purpose of legal advice or
representation on Michigan legal matters. Corporate or government
service, including military service, after admission to the bar of any
state or the District of Columbia, shall be considered practice of law
if the work done was legal in nature and primarily for the purpose of
legal advice to, or representation of, the corporation or government
agency or individuals connected therewith.  Years of practice need
not be consecutive.

B. Except as otherwise specifically provided herein, legal work done
primarily for any purpose other than legal advice or representation on
Michigan legal matters (including, but not limited to, work related to
the laws of other states or the sale of insurance or retirement plans or
work in connection with the practice of a profession other than the
law) shall not be considered to be the practice of law.

3.1.5 Forms.  Documents, applications, questionnaires, and examinations involved in the
certification, and recertification, or decertification process shall be approved by the Board. 



3.1.6 Fees. Applicants and board certified attorneys shall timely pay the fees as prescribed
by the Board.

Rule 3.2. Application for Certification

3.2.1 Application requirements. Prior to filing an application for certification or
recertification as a specialist, an Applicant shall complete all requirements set forth in the specialty
standards for the particular specialty practice area for which certification is sought.  The Applicant
shall submit the written application in the form approved by the Board, together with all information
required by the applicable Specialty Committee. Peer review shall occur subsequent to filing the
application, and after the Applicant has satisfied all other requirements established for certification
or recertification 

3.2.2 Substantial Involvement in Specialty Practice Area.  

A. Substantial Involvement Before Certification.  Applicants (other than
current Certified Specialists applying for recertification) must devote the minimum
required time practicing law in a specialty area (“substantial involvement”), as
specified in the applicable Speciality Area Requirements, during each year of the
three years immediately preceding application.  Such substantial involvement shall
be defined as to each specialty area from a consideration of its nature, complexity
and differences from other fields and from consideration of the kind and extent of
effort and experience necessary to demonstrate competence in that specialty.
Substantial involvement may vary from specialty to specialty, but, in no event shall
the time spent practicing in the specialty area be less than three hundred (300) hours
per year (that is, at least 25% of the 1200 hours per year minimum annual practice
requirement).  Failure to meet the applicable Speciality Area substantial involvement
requirement will result in denial of the application for certification.

B. Substantial Involvement After Certification. Board Certified Specialists
must devote the minimum required time practicing law in a specialty area, as
specified in the applicable Speciality Area Requirements, during each year of
certification, but, in no event shall the time spent practicing in the specialty area be
less than three hundred (300) hours per year. Failure to meet the applicable
Speciality Area substantial involvement requirement may be grounds for revocation
of the certification at any time.

C. Demonstration of Experience.  Applicants must provide information
concerning specific tasks required by the Board, as specified in the applicable
Speciality Area Requirements.  The Board may take into consideration the nature,
complexity and duration of matters handled by Applicants in the specialty area in
evaluating experience.



D. Other Experience.

i. Certification and Recertification Applicants. The Board may
permit a certification or recertification Applicant to substitute up to
two (2) years of other experience appropriate to each specialty area.
In making this determination, the Board may take into consideration
the nature, complexity, and duration of the matters the Applicant has
handled in the specialty area. Judicial experience shall at least be
equivalent to the Speciality Area Requirements of the specialty area,
and the determination of equivalency shall be at the discretion of the
Board. 

ii. Certified Attorneys Continued Certification While Holding
Judicial Office. The Board may permit a Board Certified Specialist
who is serving as a full-time county, state or federal trial, appellate,
probate, family or bankruptcy judge (including a U.S. magistrate
judge, or Michigan administrative law judge) to remain certified
during his or her judicial service). 

3.2.3 Application Form and Content. Applications shall be typewritten or printed on
application forms furnished by the Board. Application forms shall be designed to determine whether
the applicable Speciality Area Requirements have been met. The Applicant shall declare under the
penalty of perjury that: 

A. The documents which are submitted and intended by the Applicant
to fulfill a requirement for certification are the principal work product
of the Applicant; and

B.  The information submitted in the application is true and correct.

3.2.4 Supplementary Information. The Board or Specialty Committee may require an
Applicant to submit information relevant to the Applicant’s certification as a specialist in addition
to that called for on the application form.

3.2.5 Processing of Application. The Applicant shall be notified when an application is
incomplete or insufficient on its face.  Supplemental information may be submitted as permitted or
required by the Board or Specialization Committee and shall be considered part of the application
process. The failure to properly complete the application form, including the submission of the
requested additional or supplemental information after a request for such, shall cause an application
to be incomplete, and shall result in a denial by the Specialty Committee or Board.

3.2.6 Withdrawal of an Application.   At any time during the application process, an
Applicant may withdraw an application by written notice to the Board. If an application remains
incomplete for a period of sixty-three (63) days after a request to complete the application has been
made by or on behalf of the Specialty Committee or the Board, (whether the request for completion
arises as a result of lack of information on the application form, a request for supplemental



information or otherwise), then such incomplete application shall be deemed to have been
withdrawn.

3.2.7 Effective Date of Certification and Duration.

A. The effective date of Certification or Re-Certification shall be the
date the Board authorizes certification.

B. Certification shall expire five (5) years from the effective date of
certification, unless renewed as provided herein.  If timely
application for recertification is made, certification shall continue in
effect until final action is taken on the application for recertification,
unless earlier revoked or suspended.

C. A Board Certified Specialist whose practice is interrupted, may, on
approval by the Board, remain certified if the Board Certified
Specialist complies with the applicable specialty area continuing
legal education requirements, pays all required fees, and complies
with any other requirements imposed by the Board.

3.2.8 Applicant Authorizes Disclosure of Disciplinary Action. By filing an application,
the Applicant agrees to reveal as to any court, state bar or other tribunal or regulatory body of any
jurisdiction:

A. any pending disciplinary, regulatory or criminal action;
B. prior discipline by any regulatory body;
C. malpractice claims; and 
D. judgment or settlement arising from a malpractice claim or its

counterpart in any other jurisdiction  

In addition, the Applicant authorizes the Attorney Disciplinary Board to advise the Board of the
imposition of any discipline, public or private, which has been imposed on the Applicant.



ATTACHMENT A-2

from 1-15-2013 Specialization Committee Report

Rule 1.5.  Definitions 
Rule 3.1. General Requirements

Rule 3.2. Application for Certification or Recertification
before revised, 1-15-2013



Excerpt

RULES GOVERNING THE

STATE BAR OF MICHIGAN PROGRAM

FOR CERTIFYING LEGAL SPECIALISTS

* * * * * *

Rule 1.5. Definitions  

As used in these rules:

1.5.1 “Attorney” or “Lawyer ” is an individual who is licensed to practice law in the
State of Michigan and is in good standing with the State Bar.  The terms attorney and/or lawyer
are used interchangeably in these Rules.

1.5.2. "Applicant" is an attorney who is applying for certification or recertification as a
Board Certified Specialist in an area of specialization described in these Rules.

1.5.3. “Michigan Board of Legal Specialization” or "Board" means the Michigan
Board of Legal Specialization created pursuant to these Rules, which Board has the authority and
jurisdiction over the subject of certification of attorneys as specialists, and is empowered to and
performs the duties as set forth in these Rules.

1.5.4. "Board Certified Specialist" or “Certified Specialist” is a licensed attorney who
is in good standing with the Michigan Bar Association and who is currently certified in an area
of specialization described in these Rules.  A licensed attorney who previously held a
Specialization Certificate, but which Certificate has expired, has been revoked, or is under
suspension or revocation, is not currently a Board Certified Specialist or Certified Specialist.   

1.5.5. "Court" means the Michigan Supreme Court.

1.5.6. "Areas of Specialization” are the following areas which the Court has
determined as appropriate for specialization:

A. Trust, Estate  and Probate Law 
B. [others to be determined]

1.5.7. "Attorney Disciplinary Board" means the Board created by the Court pursuant to
MCR 9.110.

1.5.8. "Notice to Applicant" means a written communication sent by mail, postage
prepaid, to the last address provided to the State Bar of Michigan by the Applicant.



1.5.9. "Rules" means rules promulgated by the Court governing the Board and Specialty
Committees.

1.5.10. "Specialty Committee" means those committees established by the Board for
each specialty listed in these Rules, the composition and duties of which are set forth herein.

 * * * * * *

RULE 3.   
APPLICATIONS FOR

CERTIFICATION AND RECERTIFICATION

Rule 3.1. General Requirements

3.1.1 Licensed; good standing; malpractice insurance.  Applicants must be licensed and
currently be in good standing to practice law in the State of Michigan.  Applicants must carry a
minimum of one million dollars ($1,000,000) malpractice insurance coverage, unless the Applicant
is practicing exclusively as an employee of a governmental agency or exclusively as an employee
of, or as in-house corporate counsel for, a single corporate entity.

3.1.2 Michigan Office and Practice.

A. Certification Applicants. Applicants must have maintained a physical office
in Michigan, or within 25 miles of a Michigan border, from which the Applicant
personally conducts business an average of at least three (3) days per week, for at
least the three years immediately preceding application. Failure to meet this
requirement will result in denial of application.

B. Board Certified Specialists and Recertification Applicants. All board
Board Certified Specialists and Recertification Applicants must continue to meet the
substantial involvement requirements pertinent to each applicable specialty area.
These are found in the Speciality Area Requirements.

3.1.5 Required Period of Law Practice. Applicants for certification shall have been
engaged in the practice of law for a period of at least five (5) years on a full-time basis. 

3.1.6 Practice of Law.

A. For purposes of these Rules, the "Practice of law" means full-time
legal work done primarily for the purpose of legal advice or
representation on Michigan legal matters. Corporate or government
service, including military service, after admission to the bar of any
state or the District of Columbia, shall be considered practice of law



if the work done was legal in nature and primarily for the purpose of
legal advice to, or representation of, the corporation or government
agency or individuals connected therewith.  Years of practice need
not be consecutive.

B. Except as otherwise specifically provided herein, legal work done
primarily for any purpose other than legal advice or representation on
Michigan legal matters (including, but not limited to, work related to
the laws of other states or the sale of insurance or retirement plans or
work in connection with the practice of a profession other than the
law) shall not be considered to be the practice of law.

3.1.7 Examination. Applicants (other than current certificate holders applying for
recertification in the same specialty area) must pass a written examination to demonstrate sufficient
knowledge, proficiency and expertise in the specialty area to justify the representation of special
competence to the legal profession and to the public. After an Applicant has taken and failed an
examination three times in a specialty area, the Applicant is ineligible to apply for certification in
that specialty area for the next three years.  An Applicant for recertification is also required to pass
the written examination when ordered by the Board, or when otherwise required by these Rules.  

3.1.8 Forms.  Documents, applications, questionnaires, and examinations involved in the
certification, and recertification, or decertification process shall be approved by the Board. 

3.1.9 Fees. Applicants and board certified attorneys shall timely pay the fees as prescribed
by the Board.

Rule 3.2. Application for Certification

3.2.1 Application requirements. Prior to filing an application for certification or
recertification as a specialist, an Applicant shall complete all requirements set forth in the specialty
standards for the particular specialty practice area for which certification is sought.  The Applicant
shall submit the written application in the form approved by the Board, together with all information
required by the applicable Specialty Committee. Peer review shall occur subsequent to filing the
application.

3.2.2 Substantial Involvement in Specialty Practice Area.  

A. Substantial Involvement Before Certification. Applicants (other than
current Certified Specialists applying for recertification) must devote the minimum
required time practicing in a specialty area, as specified in the applicable Speciality
Area Requirements, during each year of the three years immediately preceding
application.  Failure to meet this requirement will result in denial of the application
for certification.

B. Substantial Involvement After Certification. Board Certified Specialists
must devote the minimum required time practicing in a specialty area, as specified



in the applicable Speciality Area Requirements, during each year of certification.
Failure to maintain the required percentage of practice may be grounds for
revocation of the certification at any time.

C. Demonstration of Experience.  Applicants must provide information
concerning specific tasks required by the Board, as specified in the applicable
Speciality Area Requirements.  The Board may take into consideration the nature,
complexity and duration of matters handled by Applicants in the specialty area in
evaluating experience.

D. Other Experience.

i. Certification and Recertification Applicants. The Board may
permit a certification or recertification Applicant to substitute up to
two (2) years of other experience appropriate to each specialty area.
In making this determination, the Board may take into consideration
the nature, complexity, and duration of the matters the Applicant has
handled in the specialty area. Judicial experience shall at least be
equivalent to the Speciality Area Requirements of the specialty area,
and the determination of equivalency shall be at the discretion of the
Board. 

ii. Certified Attorneys Continued Certification While Holding
Judicial Office. The Board may permit a Board Certified Specialist
who is serving as a full-time county, state or federal trial, appellate,
probate, family or bankruptcy judge (including a U.S. magistrate
judge, or Michigan administrative law judge) to remain certified
during his or her judicial service). 

3.2.3 Application Form and Content. Applications shall be typewritten or printed on
application forms furnished by the Board. Application forms shall be designed to determine whether
the applicable Speciality Area Requirements have been met. The Applicant shall declare under the
penalty of perjury that: 

A. The documents which are submitted and intended by the Applicant
to fulfill a requirement for certification are the principal work product
of the Applicant; and

B.  The information submitted in the application is true and correct.

3.2.4 Supplementary Information. The Board or Specialty Committee may require an
Applicant to submit information relevant to the Applicant’s certification as a specialist in addition
to that called for on the application form.

3.2.5 Processing of Application. The Applicant shall be notified when an application is
incomplete or insufficient on its face.  Supplemental information may be submitted as permitted or



required by the Board or Specialization Committee and shall be considered part of the application
process. The failure to properly complete the application form, including the submission of the
requested additional or supplemental information after a request for such, shall cause an application
to be incomplete, and shall result in a denial by the Specialty Committee or Board.

3.2.6 Withdrawal of an Application.   At any time during the application process, an
Applicant may withdraw an application by written notice to the Board. If an application remains
incomplete for a period of sixty-three (63) days after a request to complete the application has been
made by or on behalf of the Specialty Committee or the Board, (whether the request for completion
arises as a result of lack of information on the application form, a request for supplemental
information or otherwise), then such incomplete application shall be deemed to have been
withdrawn.

3.2.7 Effective Date of Certification and Duration.

A. The effective date of Certification or Re-Certification shall be the
date the Board authorizes certification.

B. Certification shall expire five (5) years from the effective date of
certification, unless renewed as provided herein.  If timely
application for recertification is made, certification shall continue in
effect until final action is taken on the application for recertification,
unless earlier revoked or suspended.

C. A Board Certified Specialist whose practice is interrupted, may, on
approval by the Board, remain certified if the Board Certified
Specialist complies with the applicable specialty area continuing
legal education requirements, pays all required fees, and complies
with any other requirements imposed by the Board.

3.2.8 Applicant Authorizes Disclosure of Disciplinary Action. By filing an application,
the Applicant agrees to reveal as to any court, state bar or other tribunal or regulatory body of any
jurisdiction:

A. any pending disciplinary, regulatory or criminal action;
B. prior discipline by any regulatory body;
C. malpractice claims; and 
D. judgment or settlement arising from a malpractice claim or its

counterpart in any other jurisdiction  

In addition, the Applicant authorizes the Attorney Disciplinary Board to advise the Board of the
imposition of any discipline, public or private, which has been imposed on the Applicant.
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Excerpt, Comparison Summary

RULES GOVERNING THE

STATE BAR OF MICHIGAN PROGRAM

FOR CERTIFYING LEGAL SPECIALISTS

* * * * * *

Rule 1.5. Definitions  

As used in these rules:

1.5.1 “Attorney” or “Lawyer ” is an individual who is licensed to practice law in the State
of Michigan and is in good standing with the State Bar.  The terms attorney and/or lawyer are used
interchangeably in these Rules.

1.5.2. "Applicant" is an attorney who is applying for certification or recertification as a
Board Certified Specialist in an area of specialization described in these Rules.

1.5.3. “Michigan Board of Legal Specialization” or "Board" means the Michigan Board
of Legal Specialization created pursuant to these Rules, which Board has the authority and
jurisdiction over the subject of certification of attorneys as specialists, and is empowered to and
performs the duties as set forth in these Rules.

1.5.4. "Board Certified Specialist" or “Certified Specialist” is a licensed attorney who
is in good standing with the Michigan Bar Association and who is currently certified in an area of
specialization described in these Rules.  A licensed attorney who previously held a Specialization
Certificate, but which Certificate has expired, has been revoked, or is under suspension or
revocation, is not currently a Board Certified Specialist or Certified Specialist.   

 1.5.5 “Bona Fide Office” is a place where clients can be met, mail can be received and
the attorney or a responsible person acting on the attorney's behalf can be reached in person and by
telephone during posted business hours to answer questions posed by courts, clients or adversaries
and to ensure that competent advice from the attorney can be obtained within a reasonable period
of time.  

1.5.56. "Court" means the Michigan Supreme Court.

1.5.67. "Areas of Specialization” are the following areas which the Court has
determined as appropriate for specialization:

A. Trust, Estate  and Probate Law 
B. [others to be determined]



1.5.78. "Attorney Disciplinary Board" means the Board created by the Court pursuant to
MCR 9.110.

1.5.89. "Notice to Applicant" means a written communication sent by mail, postage
prepaid, to the last address provided to the State Bar of Michigan by the Applicant.

1.5.910. "Rules" means rules promulgated by the Court governing the Board and Specialty
Committees.

1.5.101. "Specialty Committee" means those committees established by the Board for each
specialty listed in these Rules, the composition and duties of which are set forth herein.

 * * * * * *

RULE 3.   
APPLICATIONS FOR

CERTIFICATION AND RECERTIFICATION

Rule 3.1. General Requirements

3.1.1 Licensed; good standing; malpractice insurance.  All Applicants must be licensed
and currently be in good standing to practice law in the State of Michigan.  Applicants must carry
a minimum of one million dollars ($1,000,000) malpractice insurance coverage, unless the
Applicant is practicing exclusively as an employee of a governmental agency or exclusively as an
employee of, or as in-house corporate counsel for, a single corporate entity.

3.1.2   

3.1.2 Eligibility for Certification:  To be eligible to become a Certified Specialist, an
Applicant (other than a Certified Specialist applying for re-certification) must comply with the
following:   

A. Required Period of Law Practice. The Applicant shall have been engaged
in the practice of law during the five years immediately preceding the submission
of his or her application for certification and, in each of those five years, have
practiced law at least 1200 hours per year .  

B. Michigan Office and Practice.

A. Certification Applicants. Applicants The Applicant must have maintained
a physical  bona fide office infor the practice of law  within the State of Michigan,
or within 25 miles of a Michigan border, from which the Applicant personally
conducts the business of practicing law an average of at least three (3) days1200



hours per weekyear, and for at least the three years immediately preceding
application has demonstrated substantial involvement in the specialty area within the
State of Michigan, as defined by the applicable specialty standards.  Failure to meet
thisthese requirements will result in denial of application.

B. Board 

Text Moved Here: 1
3.1.7 C Examination. Applicants (other than current certificate holders

applying for recertification in the same specialty area)The Applicant must
pass a written examination to demonstrate sufficient knowledge, proficiency
and expertise in the specialty area to justify the representation of special
competence to the legal profession and to the public. After an Applicant has
taken and failed an examination three times in a specialty area, the Applicant
is ineligible to apply for certification in that specialty area for the next three
years.  An Applicant for re-certification is also required to pass the written
examination when ordered by the Board, or when otherwise required by these
Rules.  

End Of Moved Text

3.1.3 Re-certification Applicants:  To remain a Certified Specialist, a Certified Specialist
applying for re-certification must comply with the following:   

A. Michigan Office and Practice. All Certified Specialists andapplying for  Re-
certification Applicants. All board Board Certified Specialists and Recertification
Applicantsmust maintain a bona fide office for the practice of law within the State
of Michigan, or within 25 miles of a Michigan border, from which that Applicant
personally conducts the business of practicing law an average of at least 750 hours
per year, and must continue to meet the applicable specialty area substantial
involvement requirements pertinent to each applicable specialty area. These(these
are found in the Speciality Area Requirements).

3.1.5 Required Period of Law Practice. Applicants for certification shall have been
engaged in the practice of law for a period of at least five (5) years on a full-time basis. 

3.1.6  

B. Examination. The Re-certification Applicant is not required to pass a written
examination except when ordered by the Board, or when otherwise required by these
Rules.  

3.1.4 Practice of Law. [this is subject to additional review]

A. For purposes of these Rules, the "Practice of law" means full-time



legal work done primarily for the purpose of legal advice or
representation on Michigan legal matters. Corporate or government
service, including military service, after admission to the bar of any
state or the District of Columbia, shall be considered practice of law
if the work done was legal in nature and primarily for the purpose of
legal advice to, or representation of, the corporation or government
agency or individuals connected therewith.  Years of practice need
not be consecutive.

B. Except as otherwise specifically provided herein, legal work done
primarily for any purpose other than legal advice or representation on
Michigan legal matters (including, but not limited to, work related to
the laws of other states or the sale of insurance or retirement plans or
work in connection with the practice of a profession other than the
law) shall not be considered to be the practice of law.

Text Was Moved From Here: 1

3.1.8

3.1.5 Forms.  Documents, applications, questionnaires, and examinations involved in the
certification, and recertification, or decertification process shall be approved by the Board. 

3.1.96 Fees. Applicants and board certified attorneys shall timely pay the fees as prescribed
by the Board.

Rule 3.2. Application for Certification

3.2.1 Application requirements. Prior to filing an application for certification or
recertification as a specialist, an Applicant shall complete all requirements set forth in the specialty
standards for the particular specialty practice area for which certification is sought.  The Applicant
shall submit the written application in the form approved by the Board, together with all information
required by the applicable Specialty Committee. Peer review shall occur subsequent to filing the
application., and after the Applicant has satisfied all other requirements established for certification
or recertification 

3.2.2 Substantial Involvement in Specialty Practice Area.  

A. Substantial Involvement Before Certification.  Applicants (other than
current Certified Specialists applying for recertification) must devote the minimum
required time practicing law in a specialty area (“substantial involvement”), as
specified in the applicable Speciality Area Requirements, during each year of the
three years immediately preceding application.  Such substantial involvement shall



be defined as to each specialty area from a consideration of its nature, complexity
and differences from other fields and from consideration of the kind and extent of
effort and experience necessary to demonstrate competence in that specialty.
Substantial involvement may vary from specialty to specialty, but, in no event shall
the time spent practicing in the specialty area be less than three hundred (300) hours
per year (that is, at least 25% of the 1200 hours per year minimum annual practice
requirement).  Failure to meet thisthe applicable Speciality Area substantial
involvement requirement will result in denial of the application for certification.

B. Substantial Involvement After Certification. Board Certified Specialists
must devote the minimum required time practicing law in a specialty area, as
specified in the applicable Speciality Area Requirements, during each year of
certification, but, in no event shall the time spent practicing in the specialty area be
less than three hundred (300) hours per year. Failure to maintainmeet the required
percentage of practice applicable Speciality Area substantial involvement
requirement may be grounds for revocation of the certification at any time.

C. Demonstration of Experience.  Applicants must provide information
concerning specific tasks required by the Board, as specified in the applicable
Speciality Area Requirements.  The Board may take into consideration the
nature, complexity and duration of matters handled by Applicants in the
specialty area in evaluating experience.

D. Other Experience.

i. Certification and Recertification Applicants. The Board may
permit a certification or recertification Applicant to substitute up to
two (2) years of other experience appropriate to each specialty area.
In making this determination, the Board may take into consideration
the nature, complexity, and duration of the matters the Applicant has
handled in the specialty area. Judicial experience shall at least be
equivalent to the Speciality Area Requirements of the specialty area,
and the determination of equivalency shall be at the discretion of the
Board. 

ii. Certified Attorneys Continued Certification While Holding
Judicial Office. The Board may permit a Board Certified Specialist
who is serving as a full-time county, state or federal trial, appellate,
probate, family or bankruptcy judge (including a U.S. magistrate
judge, or Michigan administrative law judge) to remain certified
during his or her judicial service). 

3.2.3 Application Form and Content. Applications shall be typewritten or printed on
application forms furnished by the Board. Application forms shall be designed to determine whether
the applicable Speciality Area Requirements have been met. The Applicant shall declare under the



penalty of perjury that: 

A. The documents which are submitted and intended by the Applicant
to fulfill a requirement for certification are the principal work product
of the Applicant; and

B.  The information submitted in the application is true and correct.

3.2.4 Supplementary Information. The Board or Specialty Committee may require an
Applicant to submit information relevant to the Applicant’s certification as a specialist in addition
to that called for on the application form.

3.2.5 Processing of Application. The Applicant shall be notified when an application is
incomplete or insufficient on its face.  Supplemental information may be submitted as permitted or
required by the Board or Specialization Committee and shall be considered part of the application
process. The failure to properly complete the application form, including the submission of the
requested additional or supplemental information after a request for such, shall cause an application
to be incomplete, and shall result in a denial by the Specialty Committee or Board.

3.2.6 Withdrawal of an Application.   At any time during the application process, an
Applicant may withdraw an application by written notice to the Board. If an application remains
incomplete for a period of sixty-three (63) days after a request to complete the application has been
made by or on behalf of the Specialty Committee or the Board, (whether the request for completion
arises as a result of lack of information on the application form, a request for supplemental
information or otherwise), then such incomplete application shall be deemed to have been
withdrawn.

3.2.7 Effective Date of Certification and Duration.

A. The effective date of Certification or Re-Certification shall be the
date the Board authorizes certification.

B. Certification shall expire five (5) years from the effective date of
certification, unless renewed as provided herein.  If timely
application for recertification is made, certification shall continue in
effect until final action is taken on the application for recertification,
unless earlier revoked or suspended.

C. A Board Certified Specialist whose practice is interrupted, may, on
approval by the Board, remain certified if the Board Certified
Specialist complies with the applicable specialty area continuing
legal education requirements, pays all required fees, and complies
with any other requirements imposed by the Board.

3.2.8 Applicant Authorizes Disclosure of Disciplinary Action. By filing an application,
the Applicant agrees to reveal as to any court, state bar or other tribunal or regulatory body of any



jurisdiction:

A. any pending disciplinary, regulatory or criminal action;
B. prior discipline by any regulatory body;
C. malpractice claims; and 
D. judgment or settlement arising from a malpractice claim or its

counterpart in any other jurisdiction  

In addition, the Applicant authorizes the Attorney Disciplinary Board to advise the Board of the
imposition of any discipline, public or private, which has been imposed on the Applicant.
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Excerpt

RULES GOVERNING THE

STATE BAR OF MICHIGAN PROGRAM

FOR CERTIFYING LEGAL SPECIALISTS

* * * * *

2-11-2013 Revision

Rule  3.3 Peer Review

3.3.1 Peer review process. After the Applicant has satisfied all other requirements
established for certification or recertification, but before becoming certified or recertified as a
Board Certified Specialist, the Applicant must make a satisfactory showing of qualification in
the applicable specialty area through peer review as provided in these Rules.  By filing an
Application, the Applicant consents to confidential inquiry by the Board, or appropriate
Specialty Committee, of all references, disciplinary bodies and other persons regarding the
applicant’s competence and qualification to be certified as a  Board Certified Specialist.  As part
of the peer review process, the Board or Specialty Committee may, in their discretion, make such
additional inquiries and review with respect to the Applicant's professional qualifications and
performance as they deem appropriate.  

3.3.2  Number and qualification of references. An Applicant shall submit to the
Board the names and addresses of at least five lawyers who are licensed and currently in good
standing to practice law in this state and can attest to the Applicant’s competence in the specialty
field in which certification is requested. 

3.3.3 References.  References must be fairly representative of various facets of the
practice in the specialty field involved. 

3.3.4 Additional References.  The Board or Specialty Committee may  request
additional references. 

3.3.5  Limitations. An Applicant shall not submit as a reference the name of any
lawyer or judge who fits in the following categories:

A. a reference who is related to the Applicant, or the Applicant’s
spouse, within the third degree of relationship by blood or
marriage to the Applicant;

B. more than one reference who is or, within the year immediately
preceding the filing of the application for certification, was a
partner, associate of, or co-worker with the Applicant; or



C. a reference who is serving or has served within the three (3) years
immediately preceding the filing of the application for
certification, on the Court, the Board or the Specialty Committee
for the specialty field in which certification is sought.

3.3.6 Reference forms. The Board or Specialty Committee (or their delegate), shall
submit a confidential statement of reference directly to each reference, on a form approved by
the Board, and such form shall be returned directly to the Board or Specialty Committee.  The
references will be requested to provide written comments concerning the applicant not only on
such specific topics as knowledge, skill, thoroughness, preparation, effectiveness, and judgment,
but also concerning the applicant’s ethics and professionalism.  All replies shall be held strictly
confidential by the Board as provided in these Rules.

3.3.7 Independent Inquiry by Board or Specialty Committee. The Board and the
Specialty Committee reserve the right to engage in an independent inquiry as to the Applicant’s
overall competence as well as competence in the specialty field in which certification is sought.
The independent inquiry and review may consider information furnished by references and other
information which the Board or Specialty Committee deems relevant to demonstrate whether the
Applicant is proficient in the specialty field, including, but not limited to, the Applicant=s work
product, problem analysis, statement of issues and analysis, or such other criteria which the
Specialty Committee deems appropriate to take into account prior to making its certification
recommendation.

3.3.8 Publication of Applications. The names of Applicants applying for certification
or recertification shall be posted or published in the Michigan Bar Association web page. Within
thirty-five (35) days after publication, any person may comment upon the Applicant’s
qualifications. Such comments shall be considered part of the peer review process.

3.3.9 Evaluation.  An application shall not be acted upon until the minimum number of
references, as specified in the applicable Specialty Area Requirements, have been received and
the comment period following publication has expired.  Negative responses shall be investigated
to assure that they are related to competence and not to personality conflicts or other factors
irrelevant to competence.

3.3.10 Oral interview. If the Board or Specialty Committee desires further information,
it may request the Applicant to participate in an oral interview.

3.3.11 Review and recommendation. Within sixty-three (63) days after the date of
receipt of the minimum number of references or when the comment period following web page 
publication expires, whichever occurs later, the Specialty Committee shall review the application
and prepare and submit a written recommendation to the Board. If the review is delayed, the
Applicant shall be notified of the delay.  

3.3.12 Denial.  The Board may deny certification or recertification based on information
received through the peer review process.  General information concerning the denial shall be



provided to the Applicant subject to the confidentiality requirements of Rule 8 of these Rules. 
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Excerpt, as of January 15, 2013

RULES GOVERNING THE

STATE BAR OF MICHIGAN PROGRAM

FOR CERTIFYING LEGAL SPECIALISTS

* * * * * *

Rule  3.3 Peer Review

3.3.1 Peer review. After the Applicant has satisfied all other requirements established
for certification or recertification but prior to certification or recertification, the Board or
Specialty Committee shall conduct an independent inquiry and review of the Applicant to
determine whether the Applicant has the level of competence necessary for proficient
performance in handling the usual matters in the specialty field. The independent inquiry and
review shall consider information furnished by references and other information which the
Speciality Committee deems relevant to demonstrate whether the Applicant is proficient in the
specialty field, including, but not limited to, the Applicant=s work product, problem analysis,
statement of issues and analysis, or such other criteria which the Specialty Committee deems
appropriate to take into account prior to making its certification recommendation.

3.3.2  Number and qualification of references. An Applicant shall submit to the
Board the names and addresses of at least five lawyers who are licensed and currently in good
standing to practice law in this state and can attest to the Applicant’s competence in the specialty
field in which certification is requested.

3.3.3 References.  References must be fairly representative of various facets of the
practice in the specialty field involved. 

3.3.4 Additional References.  The Board and the Specialty Committee reserve the
right to request further references.

3.3.5  Limitations. An Applicant shall not submit as a reference the name of any
lawyer or judge who fits in the following categories:

A. a reference who is related to the Applicant, or the Applicant’s
spouse, within the third degree of relationship by blood or
marriage to the Applicant;

B. more than one reference who is or, within the year immediately
preceding the filing of the application for certification, was a
partner, associate of, or co-worker with the Applicant; or



C. a reference who is serving or has served within the three (3) years
immediately preceding the filing of the application for
certification, on the Court, the Board or the Specialty Committee
for the specialty field in which certification is sought.

3.3.6 Reference forms. The Board or Specialty Committee, or a delegate of the Board or
Specialty Committee, shall contact each reference listed by the Applicant and request the reference
to complete a statement of reference on a form provided by the Board.

3.3.7 Independent Inquiry by Board or Specialty Committee. The Board and the
Specialty Committee reserve the right to engage in an independent inquiry as to the Applicant’s
overall competence as well as competence in the specialty field in which certification is sought. If
information is received by the Board or Specialty Committee which indicates the Applicant may not
have achieved an acceptable standard of competence in the field in which certification is requested,
the Board or Specialty Committee shall undertake in an independent inquiry as to the issues
reflecting adversely on the Applicant=s competence.

3.3.8 Publication of Applications. The names of Applicants applying for certification or
recertification shall be posted or published in the Michigan Bar Association web page. Within thirty-
five (35) days after publication, any person may comment upon the Applicant’s qualifications. Such
comments shall be considered part of the independent inquiry and review process.

3.3.9 Evaluation.  An application shall not be acted upon until the minimum number of
references required by the individual standards have been received and the comment period
following publication has expired. In the event that two references indicate that the Applicant has
not demonstrated proficiency in the specialty field, or if a serious question, in the discretion of the
Board or the Specialty Committee, is raised concerning the Applicant=s demonstrated proficiency
in the specialty field, the Board or Specialty Committee shall seek further information. Negative
responses shall be investigated to assure that they are related to competence and not to personality
conflicts or other factors irrelevant to competence.

3.3.10 Oral interview. If the Board or Specialty Committee desires further information, it
may request the Applicant to participate in an oral interview.

3.3.11 Review and recommendation. Within sixty-three (63) days after the date of receipt
of the minimum number of references or when the comment period following web page  publication
expires, whichever occurs later, the Specialty Committee shall review the application and prepare
and submit a written recommendation to the Board. If the review is delayed, the Applicant shall be
notified of the delay.
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Excerpt, 

Peer Review Rule Revised 2-11-2013 

Comparison Summary to Current Version

RULES GOVERNING THE

STATE BAR OF MICHIGAN PROGRAM

FOR CERTIFYING LEGAL SPECIALISTS

* * * * * *

Rule  3.3 Peer Review

3.3.1 Peer review process. After the Applicant has satisfied all other requirements
established for certification or recertification, but prior to certification or recertificationbefore
becoming certified or recertified as a Board Certified Specialist, the Applicant must make a
satisfactory showing of qualification in the applicable specialty area through peer review as provided
in these Rules.  By filing an Application, the Applicant consents to confidential inquiry by the
Board, or appropriate Specialty Committee, of all references, disciplinary bodies and other persons
regarding the applicant’s competence and qualification to be certified as a  Board Certified
Specialist.  As part of the peer review process, the Board or Specialty Committee shall conduct an
independent inquiry and review of the Applicant to determine whether the Applicant has the level
of competence necessary for proficient performance in handling the usual matters in the specialty
field. The independent inquiry and review shall consider information furnished by references and
other information which the Speciality Committee deems relevant to demonstrate whether the
Applicant is proficient in the specialty field, including, but not limited to, the Applicant=s work
product, problem analysis, statement of issues and analysis, or such other criteria which the
Specialty Committee deems appropriate to take into account prior to making its certification
recommendation.

may, in their discretion, make such additional inquiries and review with respect to the
Applicant's professional qualifications and performance as they deem appropriate.  

3.3.2  Number and qualification of references. An Applicant shall submit to the Board
the names and addresses of at least five lawyers who are licensed and currently in good standing to
practice law in this state and can attest to the Applicant’s competence in the specialty field in which
certification is requested. 

3.3.3 References.  References must be fairly representative of various facets of the practice
in the specialty field involved. 

3.3.4 Additional References.  The Board and theor Specialty Committee reserve the right
tomay  request furtheradditional references. 



3.3.5  Limitations. An Applicant shall not submit as a reference the name of any lawyer
or judge who fits in the following categories:

A. a reference who is related to the Applicant, or the Applicant’s spouse,
within the third degree of relationship by blood or marriage to the
Applicant;

B. more than one reference who is or, within the year immediately
preceding the filing of the application for certification, was a partner,
associate of, or co-worker with the Applicant; or

C. a reference who is serving or has served within the three (3) years
immediately preceding the filing of the application for certification,
on the Court, the Board or the Specialty Committee for the specialty
field in which certification is sought.

3.3.6 Reference forms. The Board or Specialty Committee, or a delegate of (or their
delegate), shall submit a confidential statement of reference directly to each reference, on a form
approved by the Board, and such form shall be returned directly to the Board or Specialty
Committee, shall contact each reference listed by the Applicant and request the reference to
complete a statement of reference on a form provided by the Board..  The references will be
requested to provide written comments concerning the applicant not only on such specific topics as
knowledge, skill, thoroughness, preparation, effectiveness, and judgment, but also concerning the
applicant’s ethics and professionalism.  All replies shall be held strictly confidential by the Board
as provided in these Rules.

3.3.7 Independent Inquiry by Board or Specialty Committee. The Board and the
Specialty Committee reserve the right to engage in an independent inquiry as to the Applicant’s
overall competence as well as competence in the specialty field in which certification is sought. If
information is received byThe independent inquiry and review may consider information furnished
by references and other information which the Board or Specialty Committee which indicates the
Applicant may not have achieved an acceptable standard of competence in the field in which
certification is requested, the Board ordeems relevant to demonstrate whether the Applicant is
proficient in the specialty field, including, but not limited to, the Applicant=s work product, problem
analysis, statement of issues and analysis, or such other criteria which the Specialty Committee shall
undertake in an independent inquiry as to the issues reflecting adversely on the Applicant=s
competencedeems appropriate to take into account prior to making its certification recommendation.

3.3.8 Publication of Applications. The names of Applicants applying for certification or
recertification shall be posted or published in the Michigan Bar Association web page. Within thirty-
five (35) days after publication, any person may comment upon the Applicant’s qualifications. Such
comments shall be considered part of the independent inquiry andpeer review process.

3.3.9 Evaluation.  An application shall not be acted upon until the minimum number of
references required by the individual standards, as specified in the applicable Specialty Area



Requirements, have been received and the comment period following publication has expired. In the
event that two references indicate that the Applicant has not demonstrated proficiency in the
specialty field, or if a serious question, in the discretion of the Board or the Specialty Committee,
is raised concerning the Applicant=s demonstrated proficiency in the specialty field, the Board or
Specialty Committee shall seek further information. Negative responses shall be investigated to
assure that they are related to competence and not to personality conflicts or other factors irrelevant
to competence.

3.3.10 Oral interview. If the Board or Specialty Committee desires further information, it
may request the Applicant to participate in an oral interview.

3.3.11 Review and recommendation. Within sixty-three (63) days after the date of receipt
of the minimum number of references or when the comment period following web page  publication
expires, whichever occurs later, the Specialty Committee shall review the application and prepare
and submit a written recommendation to the Board. If the review is delayed, the Applicant shall be
notified of the delay.  

3.3.12 Denial.  The Board may deny certification or recertification based on information
received through the peer review process.  General information concerning the denial shall be
provided to the Applicant subject to the confidentiality requirements of Rule 8 of these Rules. 
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Peer Review Examples from Other States

Arizona Estate & Trust Law peer review requirements.  

 D. References. With each application, the applicant will submit the names of at least five Arizona
attorneys who practice in the field or judges before whom the applicant has appeared, familiar with
the applicant’s practice, and not including current partners or associates. In addition, the applicant
may submit names of other professionals familiar with the applicant’s practice such as accountants,
trust officers, life insurance agents and financial consultants. The Advisory Commission will select
at least five Arizona lawyers, judges, or qualified professionals as references from
cases/matters/projects submitted by the applicant to demonstrate substantial involvement. The
references will be requested to provide written comments concerning the applicant not only on such
specific topics as knowledge, skill, thoroughness, preparation, effectiveness, and judgment, but also
concerning the applicant’s ethics and professionalism.  

Names of applicants will be published in a State Bar of Arizona publication, providing an
opportunity for comment, at least 30 days before consideration of applications by the Advisory
Commission. Reference names supplied by the applicant shall not include members of the Board of
Legal Specialization or Estate and Trust Advisory Commission. The Estate and Trust Advisory
Commission may also consult other sources. Documentation of all matters and comments considered
by the Advisory Commission shall be contained in the applicant’s file.  

California peer review requirements.  

9.0 Independent Inquiry and Review 
The appropriate Commission shall conduct an independent inquiry and review of each applicant. 

9.1 References 
Each applicant shall be required to submit the names of three attorneys or judges to serve as
references who are familiar with the tasks upon which the applicant has relied to satisfy the task
requirement, except where the number and type of references are set forth in the individual specialty
standards. Each reference shall be asked to submit the names of two additional references familiar
with the applicant’s proficiency. The Commission may seek additional references from other persons
familiar with the tasks described in the individual standards. The references shall be sent a
questionnaire. The references shall not include any attorney who is associated with the applicant,
including clients, relatives, current partners, associates, employers or employees of the applicant.

9.2 Minimum Number of Favorable References 
An application shall not be acted upon until a minimum of five favorable references have been



received, except Criminal Law, where a minimum of eight favorable references are required for
action. To be considered, the references must also be eligible pursuant to the criteria set forth in
section 9.1 above. The Commission may, in its discretion, act upon an application that has been
pending for longer than one year even if the minimum number of favorable references has not been
received. In appropriate instances of limitations on the applicant’s practice by reason of geographical
location, limited nature of practice, or similar reasons, the Commission may, in its discretion, reduce
the number of references required to a minimum of two persons. If, within 30 days of the mailing
of the initial reference forms, five favorable responses have not been received, the applicant shall
be so notified and may be requested to provide additional references. 

Florida peer review requirements.

(c) Peer Review. Every applicant shall submit the names and addresses of 5 other attorneys
who are familiar with the applicant's practice, not including attorneys who currently practice in the
applicant's law firm, who can attest to the applicant's reputation for professional competence and
substantial involvement in the field of wills, trusts, and estates. The board of legal specialization and
education and the wills, trusts, and estates certification committee may authorize references from
persons other than attorneys in such cases as they deem appropriate. The board of legal
specialization and education and the wills, trusts, and estates certification committee may also make
such additional inquiries as they deem appropriate to complete peer review, as provided elsewhere
in these rules.  

Louisiana:  

8.2 Criteria. The independent inquiry and review shall consider information furnished by
references and other information which the Advisory Commission deems relevant to demonstrate
whether the applicant has achieved recognition as having a level of competence indicating proficient
performance and handling the usual matters of the specialty field. Such information may include the
applicant's work product, problem analysis, statement of issues and analysis or such other criteria which
the Advisory Commission deems appropriate to take into account prior to making its recommendation.

8.3  References. An applicant shall submit to the Board the names and addresses of at least
five (5) persons who are lawyers who can attest to the applicant's competence in the specialty field in
which recognition is sought. 

a. References must be fairly representative of various facets of the practice in the
specialty field involved. 

b. The Board and the Advisory Commission reserve the right to request further
references. 



Minnesota (real property certification standards).  

B. References. 

1. The applicant shall submit the names and addresses of five (5) lawyers admitted to

practice in Minnesota, who are not related to or engaged or previously engaged in legal

practice with the applicant, to attest to the applicant’s competence, involvement in the

practice of real property law and reputation for ethical conduct. Such lawyers shall be

familiar with the applicant’s practice. 

2. The Certification Board reserves the right to require the applicant to submit additional

references.

New Jersey (however, New Jersey does not have certification for Probate & Trust Law):   

REGULATION 204. Professional Reputation 

204:1 Applicant’s submission; Civil Trial Law, Criminal Trial Law, Matrimonial Law,
Workers’ Compensation Law, and Municipal Court Law.

(a) Each applicant shall submit as references the names and addresses of eight members of
the bench or bar of this State who can attest to the applicant's competence as an attorney in
the area of practice in which certification is being sought. Members of the bar whose names
are submitted for such purpose must be substantially engaged in that area of practice. Three
references shall be from judges who have observed the applicant's skills in the three years
preceding the filing of the application. Five references shall be from members of the bar who
have been an adversary or co-counsel with the applicant in trial.

(1) in the case of municipal court practice applications, “members of the bench” refer
to judges of the municipal court. 

(b) At least two references shall be from attorneys who represented opposing parties, one of
whom shall have represented an opposing party in a "contested action" or a "contested
matrimonial law trial" as defined in these Regulations, and another of whom shall have
represented an opposing party in a "litigated matter" or a "contested matrimonial law
hearing" within the three years immediately preceding the filing of the application. 
(c) An applicant may not submit as a reference the name of any member of the bench or bar
with whom the applicant has or had been formally associated in the practice of law. 

(d) Justices of the Supreme Court and members of the Board and the Certification
Committees are not eligible as references for an applicant.

204:2 Reference letters. The Secretary shall forward forms of reference letters to each member of
the bench or bar or other professional listed on the application as a reference with the request that
the reference complete and return the letter directly to the Board. All replies shall be held
confidential by the Board.

204:3 Board and Certification Committee inquiries. The Board and the appropriate Certification
Committee may, in their discretion, make any inquiry deemed advisable in respect of the applicant's



professional qualifications and reputation.

 

New Mexico  

19-203. Minimum standards for certification of specialists. 

E. Peer review. The applicant must make a satisfactory showing of qualification in the specialty
through peer review as provided in Rule 19-306 NMRA. The applicant by filing an application
consents to confidential inquiry by the board, or appropriate specialty committee, of all such
references, the appropriate disciplinary body and other persons regarding the applicant’s competence
and qualification to be certified as a specialist. 

19-306. Peer review procedures. 

A. Peer review. After the applicant has satisfied all other requirements established for certification
or renewal but prior to certification or renewal, the specialty committee shall conduct an
independent inquiry and review of the applicant to determine whether the applicant has the level of
competence necessary for proficient performance in handling the usual matters in the specialty field.
The independent inquiry and review shall consider information furnished by references and other
information which the specialty committee deems relevant to demonstrate whether the applicant is
proficient in the specialty field, including, but not limited to, the applicant’s work product, problem
analysis, statement of issues and analysis, or such other criteria which the specialty committee
deems appropriate to take into account prior to making its certification recommendation. 

B. Number and qualification of references. An applicant shall submit to the board the names and
addresses of at least five lawyers who are licensed and currently in good standing to practice law
in this state and can attest to the applicant’s competence in the specialty field in which certification
is requested. 

(1) References must be fairly representative of various facets of the practice in the specialty
field involved. In a specialty field in which court appearance or administrative proceedings
are important aspects, the specialty standards may require that at least two of the five
references be judges, administrative law judges, referees or other judicial officer before
whom the applicant has appeared within the one (1) year period immediately preceding the
filing of the application for certification. Upon a showing of hardship or special
circumstances, the board may modify this requirement to allow submission of references
from judges before whom the applicant has appeared within the last five (5) years or may
limit the judicial references to one. 

(2) The board and the specialty committee reserve the right to request further references. 

E. Independent inquiry by board or specialty committee. The board and the specialty committee
reserve the right to engage in an independent inquiry as to the applicant’s overall competence and
competence in the specialty field in which certification is sought. If information is received by the
board of specialty committee which indicates the applicant may not have achieved an acceptable



standard of competence in the field in which certification is requested, the board or specialty
committee shall engage in an independent inquiry as to the issues reflecting adversely on the
applicant’s competence. 

F. Publication of applications. The names of attorneys applying for certification or renewal of
certification shall be published in the New Mexico Bar Bulletin. Within thirty (30) days after
publication, any person may comment upon the applicant’s qualifications. Such comments shall be
considered as part of the independent inquiry and review process. 

G. Evaluation. An application shall not be acted upon until the minimum number of references
required by the individual standards have been received and the comment period following
publication has expired. In the event that two references indicate that the attorney has not
demonstrated proficiency in the specialty field, or if a serious question in the exclusive discretion
of the board or the specialty committee is raised concerning the applicant’s demonstrated proficiency
in the specialty field, the board or specialty committee shall seek further information. Negative
responses shall be investigated to assure that they are related to competence and not to personality
conflicts or other factors irrelevant to competence. 

North Carolina:  

.1720 Minimum Standards for Certification of Specialists

(4) The applicant must make a satisfactory showing, as determined by the board after advice from
the appropriate specialty committee, of qualification in the specialty through peer review. The
applicant must provide, as references, the names of at least ten lawyers, all of whom are licensed and
currently in good standing to practice law in this state, or in any state, or judges, who are familiar
with the competence and qualification of the applicant as a specialist. None of the references may
be persons related to the applicant or, at the time of application, a partner of or otherwise associated
with the applicant in the practice of law. The applicant by his or her application consents to
confidential inquiry by the board or appropriate disciplinary body and other persons regarding the
applicant’s competence and qualifications to be certified as a specialist. An applicant must receive
a minimum of five favorable peer reviews to be considered by the board for compliance with this
standard.

 
(A) Each specialty committee shall evaluate the information provided by an applicant’s references
to make a recommendation to the board as to the applicant’s qualification in the specialty through
peer review. The evaluation shall include a determination of the weight to be given to each peer
review and shall take into consideration a reference’s years of practice, primary practice areas and
experience in the specialty, and the context in which a reference knows the applicant.

 
Tennessee

Applicants for certification or re-certification must supply:   



a list of the names and addresses of five clients you have represented during the past three years in
the area in which you are seeking certification. If you were a judge or employed by a governmental
agency or corporation during the past three years, please contact the Commission.  

Texas

SECTION IV  

PEER REVIEW 

A. REFERENCE REQUIREMENTS. 

1. An applicant shall submit a minimum of 5 names and addresses of persons to be
contacted as references to attest to his or her competence in the specialty area.  For the types
of references  required for each specialty area, refer to the appropriate Specific Area
Requirements.  These persons shall be: 

a. Substantially involved in the specialty area in which the applicant is seeking
certification  or recertification. 
b. Individuals who are not partners or associates of the applicant. 
c. With respect to a certification applicant, peers with whom the applicant has
had dealings  in the 3 years immediately preceding application. 
d. With respect to a recertification applicant, peers with whom the applicant has
had dealings since certification or the most recent recertification. 

2. TBLS may, at its option, request references from other attorneys and/or judges. 
3. A Confidential Statement of Reference Form approved by TBLS will be submitted
by TBLS directly to the selected peer and shall be returned directly to TBLS. 

B. EVALUATION OF PEER REVIEW INFORMATION.  In evaluating peer review
information on an applicant, TBLS shall  consider the knowledge and experience of the references
in the applicant’s  specialty area and the nature of the dealings between the references and the
applicant. 

C. CONFIDENTIALITY. All Statements of Reference received by TBLS shall be
confidential. 

D. DENIAL.  TBLS may deny certification or recertification based on information received
through the peer review process.  General information concerning the denial shall  be provided to
the applicant subject to  the confidentiality rule. 
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EXECUTIVE SUMMARY FOR COMMITTEE ON 
SPECIALIZATION & CERTIFICATION 

 
 A few years ago, the Probate Council took the bold step of addressing the long-
standing issue of legal specialization in the areas of probate and estate planning.  I say 
“bold” because legal specialization has been and continues to be somewhat divisive 
among Michigan lawyers – even though the idea has been adopted by numerous other 
states since the early-1970s.  In fact, surveys generally reveal that lawyers are equally 
divided in their views regarding the propriety and necessity of legal specialization:  one-
third in favor; one-third against; and one-third on the fence.  Despite the lack of 
consensus among practitioners, the Probate Council determined that our obligations to 
the public and needs as a profession required a closer look at legal specialization, 
especially in light of the increasing challenges facing consumers in need of probate and 
estate planning services. 

 Simply stated, the task of the Committee on Specialization and Certification is to 
develop a pilot project for legal specialization in Michigan with the following goals: 

• Promoting excellence and professionalism among lawyers 

• Providing a benchmark for informed decisions by clients, referring lawyers, and 
hiring attorneys who are looking for lawyers with proficiency in a particular 
practice area 

• Providing the opportunity for all lawyers to develop the status of “specialist” by 
meeting clear, public, non-discriminatory standards for specialization 

• Helping lawyers compete with non-lawyer professionals who adopt the status of 
certified specialists in particular fields 

• Enhancing the image of lawyers with the public 

Fortunately, initial assistance and analysis from Lynn Chard at ICLE and the existence 
of numerous other specialization programs throughout the United States provided our 
committee with a great number of resources to begin our task of creating a workable 
pilot project that accomplishes these goals. 

 After some fits and starts, our committee identified five phases in the creation of 
the pilot project: (1) defining and delineating the probate and estate planning practice; 
(2) drafting a set of proposed enabling rules intended to govern legal specialization in 
general by the Michigan Supreme Court; (3) drafting a set of proposed rules intended to 
govern legal specialization of probate and estate planning lawyers, including 
examination and peer review requirements to ensure proficiency; (4) identifying and 
obtaining sources of funding for the pilot project and creating proposed budgets for the 
duration of the pilot project; and (5) presenting the proposed pilot project to the 
Michigan Supreme Court and the State Bar of Michigan for comment and approval.  
Obviously, each phase has several subparts that will result in our committee reaching 



out to various other organizations and entities, such as the Michigan Supreme Court, 
the State Bar of Michigan, and ICLE, for information and guidance. 

 To date, the first phase is complete and our committee is in the middle of the 
second phase – we also have a good deal of information for the fourth phase that Lynn 
Chard was kind enough to compile and provide early in the process.  As each phase is 
completed, it will be presented by the committee to the Probate Council for comment 
and approval.  For instance, our committee hopes to present the first phase to the 
Probate Council in November 2007 and the second phase beginning in December 
2007, as the time and resources of the Probate Council allow.  With any luck, we will 
have a complete pilot project for legal specialization in probate and estate planning 
ready for consideration by the Michigan Supreme Court and the State Bar of Michigan 
by late-2008 or early-2009. 
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Introduction 
 Motivated by a desire to identify the well qualified advantages and to 

protect them from merely superior marketing programs, almost half of the states have 
adopted certification programs. The Supreme Court Chief Justice Warren Burger called 
for additional certification of trial lawyers. In response, a variety of organizations formed 
the National Board of Trial Advocacy (NBTA). The Illinois ethics committee censured 
an attorney who listed the NBTA advocacy. The US Supreme Court reversed the censure 
as unconstitutional.  

Criteria similar to that used by the NBTA has been adopted into codified rules by 
the American Bar Association (ABA) for certifying programs. Some states have deferred 
to ABA certification, some have added other programs and still others independently 
certify programs.  

Following the NBTA case, the relevant areas for certification are substantial 
involvement (experience), written examinations, peer review, continuing legal education, 
good standing in the state bar and integrity. 

This article reviews the history of certified specialists as approved by the ABA 
and the state administrations. Between them, your authors have reviewed the ABA and 
all state certification programs. The authors were in contact with almost all of the state 
programs’ administrators and discussed the history of the adoption of their programs, 
costs of setting up their programs, the financing of their programs, and how the programs 
worked in practice.  

The Probate and Estate Planning Section has a committee examining certification 
in the State of Michigan. The purpose of this article is to provide background to both the 
committee and the members of the section.  
 
United States Supreme Court’s Position on Specialization and Certification 
 

Before Peel, infra, most states had in force a model rule of professional conduct 
that provided no lawyer could hold himself out as certified or as a specialist with the 
exception of patent and admiralty lawyers.1  Following then Chief Justice of the Supreme 
Court Warren Burger’s call for specialized training and certification as essential to the 
American system of justice,2 various trial groups3 formed the National Board of Trial 
Advocacy which adopted such a program. It required that the lawyer: 

 
(1) be a bar member in good standing; (2) disclose any misconduct 
including criminal convictions or professional discipline; (3) show at least 
five years of actual practice in civil trial law during the period 
immediately preceding application for certification; (4) show substantial 

                                                 
1   For example see former Michigan Code of Professional Responsibility (MRPC)  DR 2-105(A) as 
discussed in ethics opinions CI-1041 and CI-861. 
2   Burger, “The Special Skills of Advocacy: Are Specialized Training and Certification of Advocates 
Essential to Our System of Justice?,” 42 Ford.L.Rev. 227 (1973) (recording the Fourth Annual John F. 
Sonnett Memorial Lecture delivered on November 26, 1973). 
3  The groups included the National District Attorneys Association, the Association of Trial Lawyers of 
America, the International Academy of Trial Lawyers, the International Society of Barristers, the National 
Association of Criminal Defense Lawyers, the National Association of Women Lawyers, and the American 
Board of Professional Liability Attorneys. 



involvement in trial practice, including 30% of professional time in civil 
trial litigation during each of the five years preceding application; (5) 
demonstrate experience by appearing as lead counsel in at least 15 
complete trials of civil matters to verdict or judgment, including at least 45 
days of trial and 5 jury trials, and by appearing as lead counsel in 40 
additional contested matters involving the taking of testimony; (6) 
participate in 45 hours of continuing legal education in civil trial practice 
in the three years preceding application; (7) be confidentially reviewed by 
six attorneys, including two against or with whom the applicant has tried a 
civil matter, and a judge before whom the applicant has appeared within 
the preceding two years; (8) provide a substantial trial court memorandum 
or brief that was submitted to a court in the preceding three years; and (9) 
pass a day-long written examination testing both procedural and 
substantive law in various areas of civil trial practice.4 
 
Gary Peel was an Evanston, Illinois lawyer.  He now practices in  

Wood River, Illinois.5  He was and still is also admitted in Missouri and Arizona.   He 
had and still has a "Certificate in Civil Trial Advocacy" from the National Board of Trial 
Advocacy (NBTA), which offers periodic certification to applicants who meet standards 
of experience and competence in trial work. The Administrator of the Attorney 
Registration and Disciplinary Commission of Illinois filed a complaint alleging that Peel, 
by using a professional letterhead that stated his name, followed by the indented notation 
"Certified Civil Trial Specialist By the [NBTA]" and notation "Licensed: Illinois, 
Missouri, Arizona," was holding himself out as a certified legal specialist in violation of 
the Illinois Code of Professional Responsibility DR 2-105(A). The Commission 
recommended censure. The State Supreme Court adopted the Commission's 
recommendation, concluding that the First Amendment did not protect the letterhead 
because the public could confuse the State and NBTA as the sources of his license to 
practice and of his certification, and because the certification could be read as a claim of 
superior quality. In Peel v. Attorney Regulation Disciplinary Commission of Illinois, 496 
U.S. 91 (1990), the United States Supreme Court, reversed the Illinois Supreme Court, 
and held that a state may not constitutionally impose a blanket prohibition on a truthful 
communication by a lawyer that the lawyer is a certified specialist by a bona fide 
organization, but may regulate such claims.    
 
The American Bar Association and the State of Michigan on Certification 
 
 In 1993 the American Bar Association amended in its Model Rules to allow 
certification by programs which met rigorous standards of integrity and competence. The 
ABA model language has already been used by a number of states to bring their ethics 
codes into constitutional compliance, while others have followed different approaches.  
Michigan Rule of Professional Conduct 7.4 does not mention lawyer specialization or 
board certification. The rule states that a "lawyer may communicate the fact that the 

                                                 
4  The criteria are from Peel, infra, but appears to be the same according the web site of the National Board 
of Trial Advocates at  http://www.nbtanet.org/public/misc/about-nbta.shtml 
5   http://www.lakinlaw.com/Bio/GaryPeel.asp 



lawyer does or does not practice in particular fields of law" [Rule 7.4].  However, 
pending rule changes would expand Rule 7.4 to follow the changes made to the ABA 
Model rules.   
 

In Michigan, certification by outside agencies is already here.  Relying on Peel, 
supra, on August 25, 1992, which had held that the Illinois D-R 2-105 was 
unconstitutional, the Michigan Ethics Opinion, informal opinion, R1-142, reasoned that 
since the: 

 
American Bankruptcy Board of Certification requires that before a lawyer 
can be certified in this area of law, the lawyer must not only pass an 
examination but must have devoted at least 400 hours and 30 percent of 
the lawyer's practice to bankruptcy matters within the past five years. 
Applicants for the certification must also provide references from 
bankruptcy practitioners familiar with the applicants practice and meet 
continuing education requirements. Each applicant must have participated 
in at least 60 hours of continuing legal education in bankruptcy law during 
the three years immediately preceding the date of the application. 
Certification is for a period of five years.  
 
The Ethics opinion held that a lawyer who has completed the American 

Bankruptcy Board’s program may advertise that fact in a variety of ways.   
 
A cursory review of the letterhead which came across one of your author’s desk in 

the course of a week revealed the following areas of membership or expertise in areas 
related to Probate and Estate Planning: 

 
Certified as an Elder Law Attorney by the National Elder Law Foundation 
Member of the National Academy of Elder Law Attorneys 
Member National Network of Estate Planning Attorneys 
Member Wealth Counsel 
Member of the American Academy of Estate Planning Attorneys 
 
It is fair to conclude that some Michigan lawyers are holding themselves out as 

specialists or as certified.  The proposed Michigan Rule 7.46 (based on the American Bar 
Association Rule) would regulate such claims by providing 

(a) A lawyer may communicate the fact that the lawyer does or does not 
practice in particular fields of law.  

 (b) A lawyer admitted to engage in patent practice before the United 
States Patent and Trademark Office may use the designation "Patent 
Attorney" or a substantially similar designation. 

                                                 
6   See Michigan Supreme Court ADM File 2003-62, July 2, 2004 as published at 
http://www.michbar.org/generalinfo/pdfs/MRPC_Final_Redline.pdf the published version shows the 
former and suggested text and comments. 

http://www.michbar.org/generalinfo/pdfs/MRPC_Final_Redline.pdf


(c) A lawyer engaged in Admiralty practice may use the designation 
"Admiralty," "Proctor in Admiralty" or a substantially similar designation. 

 (d) A lawyer shall not state or imply that a lawyer is certified as a 
specialist in a particular field of law, unless: 

(1) the lawyer has been certified as a specialist by an organization 
that has been approved by an appropriate state authority or that has 
been accredited by the American Bar Association; and 

(2) the name of the certifying organization is clearly identified in 
the communication. 

 
Response of the American Bar Association 
 
 In addition to proposing rule changes the American Bar Association has 

recognized some certifying organizations, these are:7 

• American Board of Certification   
• American Board of Professional Liability Attorneys  
• National Association of Counsel for Children  
• National Association of Estate Planners & Councils Estate Law Specialist Board, 

Inc.   
• National Board of Trial Advocacy  
• National College for DUI Defense, Inc.  
• National Elder Law Foundation   

All of these ABA approved certifiers are approved certifiers in some of the states that 
certify their own programs.  The National Board of Trial Advocacy, the American 
Board of Certification and the National Elder Law Foundation are also approved 
certifiers in Pennsylvania, Ohio, Minnesota, Indiana, Idaho and California. 

 
The approved programs are in the following areas:8 

Accounting Professional Liability 
Business Bankruptcy 
Civil Trial Advocacy 
Consumer Bankruptcy 
Creditors’ Rights 
Criminal Law Trial Advocacy 

                                                 
7   See http://www.abanet.org/legalservices/specialization/source.html  the standards for sponsoring 
organizations are published at http://www.abanet.org/legalservices/specialization/standard.html 
8   See http://www.abanet.org/legalservices/specialization/statestatus.html the rules as they apply to 
attorneys are found at http://www.abanet.org/legalservices/specialization/downloads/governingrules.pdf 

http://www.abanet.org/legalservices/specialization/source.html#bankruptcy#bankruptcy
http://www.abanet.org/legalservices/specialization/source.html#liability#liability
http://www.abanet.org/legalservices/specialization/source.html#kids#kids
http://www.abanet.org/legalservices/specialization/source.html#estate#estate
http://www.abanet.org/legalservices/specialization/source.html#estate#estate
http://www.abanet.org/legalservices/specialization/source.html#trial#trial
http://www.abanet.org/legalservices/specialization/source.html#dui#dui
http://www.abanet.org/legalservices/specialization/source.html#elder#elder
http://www.abanet.org/legalservices/specialization/source.html
http://www.abanet.org/legalservices/specialization/statestatus.html


DUI Defense Law 
Elder Law 
Estate Planning Law 
Family Law Trial Advocacy 
Juvenile Law - Child Welfare 
Legal Professional Liability 
Medical Professional Liability 

Your authors have reviewed the rules for these programs and comply with ABA 
Standards for Specialty Certification Programs for Lawyers Rule 4.06 as they all require: 

a. Substantial involvement – at least 25% of the lawyer’s time must be spent 
in the specialized area; 

b. Peer review under the control of the certifying organization; 
c. A written examination which includes ethics; 
d. Continuing legal education; and  
e. Good standing. 

Some States Have Adopted the American Bar Association in Whole or in Part 

Alaska, Delaware, New Hampshire, South Dakota, Vermont and Wisconsin allow 
for ABA approved programs and conduct no separate review.  So does Arkansas, but it is 
studying the matter.  Nevada has a special reciprocity rule for approving programs which 
has resulted in all ABA programs being approved and no other programs. 

Alabama requires an organization to first get ABA approval and then reviews the 
program every five years.  California allows ABA programs which equal or exceed state 
standards.  Maine allows a specialization committee to approve ABA programs without 
further review as well as approve others after investigation, only ABA approved 
programs have been approved.  Mississippi allows those who have been certified by ABA 
approved programs to so state, others can claim certification as imposed by an entity, but 
must disclose that there is no procedure in Mississippi for approving or certifying such 
organizations. 

Hawaii, Montana and New York follow the proposed rule in Michigan which 
allows ABA programs and for the separate approval of others, but has approved no 
programs other than the ABA programs. 

New Jersey automatically approves ABA programs and the New Jersey Supreme 
Court Board has approved four others.  So does North Carolina, and the North Carolina 
State Bar Board has approved eleven others.  South Carolina approves ABA programs 
unless the South Carolina Supreme Court Commission has approved a similar South 
Carolina certification program and it has done so in four areas. 

Many of these programs require disclosure and in some times disclaimers about 
the limitations of certification. 



 

Some States Have Their Own Programs and Do Not Necessarily Recognize the 
American Bar Association Certification Program 
 
These states generally have a state bar run program which offers certification directly to 
lawyers in their respective states: 

• State Bar of Arizona Legal Specialization and MCLE   
• State Bar of California Office of Certification   
• Florida Board of Legal Specialization and Education Certification Program   
• Louisiana Board of Legal Specialization  
• Minnesota State Bar Association  
• New Jersey Board of Attorney Certification   
• New Mexico Board of Legal Specialization   
• North Carolina Board of Legal Specialization   
• Ohio State Bar Association   
• South Carolina Supreme Court Commission on CLE and Specialization   
• Tennessee Supreme Court Commission on CLE & Specialization    
• Texas Board of Legal Specialization   

Some States Approve Programs Which May Include Those of Groups Not Certified 
by the American Bar Association 

State Sponsored Plans to Accredit Private Certifiers (generally State Supreme Court 
Commissions) approve certification programs offered by state bar sections and other 
organizations to lawyers in their state.   

• Alabama State Board of Legal Specialization   
• Idaho State Bar   
• Indiana Commission for CLE   
• Maine Board of Overseers of the Bar   
• Minnesota State Board of Legal Certification   
• Ohio Commission on Certification of Attorneys as Specialists   
• Pennsylvania Bar Association   
• Tennessee Supreme Court Commission on CLE and Specialization  

Standards for Certifying Organizations 

In order for an organization to be approved to offer programs it must be “dedicated to the 
identification of lawyers who possess an enhanced level of skill and expertise and to the 
development and improvement of the professional competence of lawyers.9”  The 

                                                 
9   ABA Standards for Specialty Certification Programs for Lawyers, section 4.01, 
http://www.abanet.org/legalservices/specialization/standard.html; Indiana’s Commission for Continuing 
Legal Education Standards for Accreditation of Independent Certification Organizations, Rule 4.01 is 
similar, http://www.in.gov/judiciary/cle/providers/specialization/standards.html; as is the Supreme Court of 

http://www.abanet.org/legalservices/specialization/source.html#az#az
http://www.abanet.org/legalservices/specialization/source.html#ca#ca
http://www.abanet.org/legalservices/specialization/source.html#fa#fa
http://www.abanet.org/legalservices/specialization/source.html#la#la
http://www.abanet.org/legalservices/specialization/source.html#mn#mn
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organization needs to have organizational and financial resources as well as experience, 
education and background sufficient to implement and carry out the program.10  A 
majority of the decision makers must be lawyers with substantial involvement in the 
specialty area. 11  Certification must be objective, uniform, fair, non-discriminatory, and 
not based on membership in any organization (except as provided by law, court rule, 
etc.).12  An impartial review needs to be provided to those who are denied certification. 13  
Those that are certified need to be recertified, typically at five year intervals. 14  Similarly 

                                                                                                                                                 
Ohio Commission on Certification of Attorneys as Specialists, Part I, 1.01, and 4.01A, which also requires 
that the organization be a “not-for-profit organization,” 
http://www.sconet.state.oh.us/CCAS/ccas_standards.pdf;  
10  ABA Standards for Specialty Certification Programs for Lawyers, section 4.02, 
http://www.abanet.org/legalservices/specialization/standard.html;  State Of Minnesota 
Rules of the Board Of Legal Certification Rule 112.a is similar, 
http://www.blc.state.mn.us/Rules/rules.html; Indiana’s Commission for Continuing Legal Education 
Standards for Accreditation of Independent Certification Organizations, Rule 4.02 is similar, but has added 
a lot of specifics such as the number of years it has done things, manuals, specific processes, etc. 
http://www.in.gov/judiciary/cle/providers/specialization/standards.html; ; Supreme Court of Ohio 
Commission on Certification of Attorneys as Specialists, Part I, 4.01B, resembles Indiana’s rules but also 
adds a requirement for the following three year’s budget, 
http://www.sconet.state.oh.us/CCAS/ccas_standards.pdf;  
11  ABA Standards for Specialty Certification Programs for Lawyers, section 4.03, 
http://www.abanet.org/legalservices/specialization/standard.html; Indiana’s Commission for Continuing 
Legal Education Standards for Accreditation of Independent Certification Organizations, Rule 4.03 is 
similar, but it requires that the organization must be governed by lawyers who meet the standards of 
Indiana or some other state to be a specialist,; 
http://www.in.gov/judiciary/cle/providers/specialization/standards.html; State Of Minnesota 
Rules of the Board Of Legal Certification Rule 112.a is similar, except it limits the number of management 
persons from the same law firm or business, http://www.blc.state.mn.us/Rules/rules.html;  Idaho Bar 
Commission Rules Section X, Rule 1003(a) is similar to the ABA’s but only requires that it shall include 
lawyers who in the “judgment  of Commissioners have extensive practice or involvement in the specialty 
field.; Supreme Court of Ohio Commission on Certification of Attorneys as Specialists, Part I, 4.04.C, more 
closely resembles Idaho’s rules in this area, http://www.sconet.state.oh.us/CCAS/ccas_standards.pdf;  
12  ABA Standards for Specialty Certification Programs for Lawyers, section 4.04, 
http://www.abanet.org/legalservices/specialization/standard.html; Idaho Bar Commission Rules Section X, 
Rule 1003b is similar; Indiana’s Commission for Continuing Legal Education Standards for Accreditation 
of Independent Certification Organizations, Rule 4.04 
http://www.in.gov/judiciary/cle/providers/specialization/standards.html; State Of Minnesota 
Rules of the Board Of Legal Certification Rule 112.b, http://www.blc.state.mn.us/Rules/rules.html;  and 
Supreme Court of Ohio Commission on Certification of Attorneys as Specialists, Part I, 404.D, are also 
similar http://www.sconet.state.oh.us/CCAS/ccas_standards.pdf;  
13  ABA Standards for Specialty Certification Programs for Lawyers, section 4.07, 
http://www.abanet.org/legalservices/specialization/standard.html; Indiana’s Commission for Continuing 
Legal Education Standards for Accreditation of Independent Certification Organizations, Rule 4.07 is 
similar, http://www.in.gov/judiciary/cle/providers/specialization/standards.html; so is .; Supreme Court of 
Ohio Commission on Certification of Attorneys as Specialists, Part I, 4.04.K, 
http://www.sconet.state.oh.us/CCAS/ccas_standards.pdf 
14  ABA Standards for Specialty Certification Programs for Lawyers, section 4.08, 
http://www.abanet.org/legalservices/specialization/standard.html; Idaho Bar Commission Rules Section X, 
Rule 1004d is similar; Indiana’s Commission for Continuing Legal Education Standards for Accreditation 
of Independent Certification Organizations, Rule 4.08 is similar, but also requires a test if one was not 
required at the time of certification, .; Supreme Court of Ohio Commission on Certification of Attorneys as 
Specialists, Part I, 4.04.L, allows the organization to set the time period as between three and seven years, 
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there are interim provisions for revocation, typically for disbarment or suspension. 15  
Some states have added other requirements.16 

Substantial Involvement 

The American Bar Association’s rule on “Substantial Involvement” is as follows: 

Substantial Involvement -- Substantial involvement in the specialty area 
throughout the three-year period immediately preceding application to the 
certifying organization. Substantial involvement is measured by the type 
and number of cases or matters handled and the amounts of time spent 
practicing in the specialty area, and require that the time spent in 
practicing the specialty be no less than twenty-five percent (25%) of the 
total practice of a lawyer engaged in a normal full-time practice.17 

The 25% of a normal lawyer’s time is the usual requirement, although variations exist.18  
Ohio requires Estate Planning, Trust and Probate specialists to have 25% involvement in 
each of the preceding three years, a minimum of 500 hours per year in each of the 
preceding five years and a minimum of 5,000 hours during his or her lifetime.19  
Minnesota requires 25% for real estate and 50% for civil law.20  Louisiana requires 35% 

                                                                                                                                                 
http://www.sconet.state.oh.us/CCAS/ccas_standards.pdfhttp://www.in.gov/judiciary/cle/providers/specializ
ation/standards.html;  
15  ABA Standards for Specialty Certification Programs for Lawyers, section 4.09, 
http://www.abanet.org/legalservices/specialization/standard.html; Indiana’s Commission for Continuing 
Legal Education Standards for Accreditation of Independent Certification Organizations, Rule 4.09 is 
similar, http://www.in.gov/judiciary/cle/providers/specialization/standards.html; Supreme Court of Ohio 
Commission on Certification of Attorneys as Specialists, Part I, 4.04.M, is also similar, but requires 
revocation upon suspension or disbarment in any jurisdiction, 
http://www.sconet.state.oh.us/CCAS/ccas_standards.pdf 
16   A commitment to publicize the program to the public and attorneys in the State of Minnesota, 
State Of Minnesota Rules of the Board Of Legal Certification Rule 112.d, 
http://www.blc.state.mn.us/Rules/rules.html; agreement to abide by the state’s laws, ; State Of 
Minnesota 
Rules of the Board Of Legal Certification Rule 112.e, 
http://www.blc.state.mn.us/Rules/rules.html; agreement to maintain various records to submit 
annual reports of a variety of statistical compilations; State Of Minnesota Rules of the Board Of 
Legal Certification Rule 112.f, http://www.blc.state.mn.us/Rules/rules.html, Idaho Bar 
Commission Rules Section X, Rule 1003b is similar as is Indiana’s Commission for Continuing 
Legal Education Standards for Accreditation of Independent Certification Organizations, Rule 
6.01; and  provide notice to certified specialists of how they can and can not communicate their 
certification, ; State Of Minnesota Rules of the Board Of Legal Certification Rule 112.g, 
http://www.blc.state.mn.us/Rules/rules.html  
17  ABA Standards for Specialty Certification Programs for Lawyers, section 4.06(A), 
http://www.abanet.org/legalservices/specialization/standard.html; 
18  The National Board of Trial Advocacy requires 30% of the most recent three years. 
19   Estate Planning, Trust and Probate Certification Standards, 5.1 
http://www2.mnbar.org/certify/certification_intro.htm.   
20   http://www2.mnbar.org/certify/certification_intro.htm 

http://www.sconet.state.oh.us/CCAS/ccas_standards.pdf
http://www.in.gov/judiciary/cle/providers/specialization/standards.html
http://www.in.gov/judiciary/cle/providers/specialization/standards.html
http://www.abanet.org/legalservices/specialization/standard.html
http://www.in.gov/judiciary/cle/providers/specialization/standards.html
http://www.sconet.state.oh.us/CCAS/ccas_standards.pdf
http://www.blc.state.mn.us/Rules/rules.html
http://www.blc.state.mn.us/Rules/rules.html
http://www.blc.state.mn.us/Rules/rules.html
http://www.abanet.org/legalservices/specialization/standard.html
http://www2.mnbar.org/certify/certification_intro.htm


for Estate Planning and administration.21  Florida requires 40% for Wills, Trusts and 
estates lawyers.22  Arizona has the highest at 50%.23 

The ABA’s three year period is probably the minimum threshold.  Most states and 
organizations require five.24 

Peer Review 

The American Bar Association25 requires a certifying organization to require: 

(B) Peer Review -- A minimum of five references, a majority of which are 
from attorneys or judges who are knowledgeable regarding the practice 
area and are familiar with the competence of the lawyer, and none of 
which are from persons related to or engaged in legal practice with the 
lawyer.  

                                                 
21   Louisiana Board of Legal Specialization Estate Planning and Administration Standards, II.A (Rev 
3/14/03).  
22   Rules Regulating the Florida Bar.  Rules, 7-3(b) 
http://www.floridabar.org/divexe/rrtfb.nsf/FV/14773970FA894DDB85256BC20052AB40 

23   Arizona generally requires five years of practice (seven years for real estate and criminal law), being 
licensed in Arizona at least two years and 50% of a full time practice in the specialty, ) 
http://www.azbar.org/LegalResources/PubInfoBrochures/CertifiedSpecialists_text.cfm, California requires 
a minimum of 25% each year over the past five years, The Rules Governing the State Bar of California 
Program for Certifying Legal Specialists., (adopted by the Board of Governors 8/27/94; last revised 
effective 1/1/03, 
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Legal_Specialization.gif&sCategoryPath=/
Home/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Rules&sFileType
=HTML&sCatHtmlPath=html/LS_Rules.html.  Florida’s minimum standard for any certification is five 
years admission to the bar with substantial involvement in the practice of law and substantial involvement 
for three out of the previous five years in the specialized area.  Rules Regulating the Florida Bar, 6-
3.5(c)(1) and (2), 
http://www.floridabar.org/divexe/rrtfb.nsf/FV/14773970FA894DDB85256BC20052AB40 

24   For example the National Elder Law Foundation, requires five years in practice and an average of at 
least 16 hours per week in elder law over the last three years, with various hours required in various 
categories, see Rules and Regulations 5.1.2 and 5.1.4 , http://www.nelf.org/rulesreg.htm#rules and  
http://www.nelf.org/rulesreg.htm#whatare http://www.nelf.org/rulesreg.htm#whatare.  Arizona generally 
requires five years of practice (seven years for real estate and criminal law), being licensed in Arizona at 
least two years and 50% of a full time practice in the specialty, 
http://www.azbar.org/LegalResources/PubInfoBrochures/CertifiedSpecialists_text.cfm.  In the estate 
planning area in Arizona this is at least four of the preceding six years, State Bar of Arizona Standards for 
Certification of Lawyers Specializing in Estate and Trust Law, (Rev. 5/8/2002), II.B, 
http://www.azbar.org/ForLawyers/BLS/etstandardsdone.pdf.  Louisiana Board of Legal Specialization 
Estate Planning and Administration Standards, II.A requires five years immediately preceding the year of 
certification three of which were in Louisiana.   (Rev 3/14/03).  Minnesota requires three years for real 
property and five years for civil trial. 
25    ABA Standards for Specialty Certification Programs for Lawyers, section 4.06(B), 
http://www.abanet.org/legalservices/specialization/standard.html 
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(1) Type of References -- The certification requirements 
shall allow lawyers seeking certification to list persons to 
whom reference forms could be sent, but shall also provide 
that the Applicant organization send out all reference 
forms. In addition, the organization may seek and consider 
reference forms from persons of the organization's own 
choosing. 

(2) Content of Reference Forms -- The reference forms 
shall inquire into the respondent's areas of practice, the 
respondent's familiarity with both the specialty area and 
with the lawyer seeking certification, and the length of time 
that the respondent has been practicing law and has known 
the applicant. The form shall inquire about the 
qualifications of the lawyer seeking certification in various 
aspects of the practice and, as appropriate, the lawyer's 
dealings with judges and opposing counsel. 

National Board of Trial Advocates requires six references, three from attorneys and three 
from judges, both of which need to be familiar with the attorney’s courtroom abilities.26  
The National Elder Law Foundation requires five attorney references, three of which 
need to have at least 800 hours of elder law practice. 27   

Arizona requires five references, publishes the names of lawyers seeking certification and 
solicits comments about them from Judges and lawyers.28  Florida requires a peer review 
process which will involve five attorneys, although others may be added in the case of 
wills, trusts and estates attorneys.29  In California the applicant submits the names of 
three references, each reference is asked to refer two more persons familiar with the 
applicant’s proficiency, and generally five favorable references are required (some 
specialties require eight).30  Louisiana requires five attorneys or law professors one of 

                                                 
26   http://www.nbtanet.org/public/misc/about-nbta.shtml 
27   Rules and Regulations 5.1.6.1  http://www.nelf.org/rulesreg.htm#rules and  
http://www.nelf.org/rulesreg.htm#whatare 
28   Rules and Regulations of the Arizona Board of Legal Specialization, (June 13, 2000), Section VI.H, 
http://www.azbar.org/ForLawyers/BLS/RR_BLS_000609.pdf.  For estate and trust lawyers, additional 
names can be submitted and can include accountants, trust officers, life insurance agents and financial 
planners, State Bar of Arizona Standards for Certification of Lawyers Specializing in Estate and Trust Law 
(Rev. 5/08/02), II.D, http://www.azbar.org/FindingLawyer/forms/estate_list.pdf.   
29   Rules Regulating the Florida Bar.  Rules, 6-3.5(c)(6) and 7-3(c) 
http://www.floridabar.org/divexe/rrtfb.nsf/FV/14773970FA894DDB85256BC20052AB40 and  

30   California Program for Certifying Legal Specialists., (adopted by the Board of Governors 8/27/94; last 
revised effective 1/1/03), 9 
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Legal_Specialization.gif&sCategoryPath=/
Home/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Rules&sFileType
=HTML&sCatHtmlPath=html/LS_Rules.html 

http://www.nelf.org/rulesreg.htm#rules
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whom is Board Certified.31  Minnesota requires five attorneys, except for civil trial 
advocates which must provide six, two of whom are judges.32  Ohio requires five 
references from sitting judges, magistrates, administrative judges, arbitrators and 
attorneys already certified as specialists.33 

 

 

 

Written Examination 

The American Bar Association34 requires a certifying organization to require a written 
examination which it defines as: 

An evaluation of the lawyer's knowledge of the substantive and procedural law in 
the specialty area, determined by written examination of suitable length and 
complexity. The examination shall include professional responsibility and ethics 
as it relates to the particular specialty. 

National Board of Trial Advocates has a six hour all essay examination.  It includes trial 
techniques, evidence and ethics.  The exam is written and graded by trial lawyers and law 
professors. 35  The National Elder Law Foundation has a written examination, but 
although one of your authors has been told it is an “all day” examination, that information 
is not contained in its rules and regulations nor is it on its website.36 

Most states require written examinations.37  Florida does generally, but when a new area 
is introduced, for the following two years lawyers who have practiced full time for at 

                                                 
31   Louisiana Board of Legal Specialization Estate Planning and Administration Standards, II.B (Rev 
3/14/03). 
32   http://www2.mnbar.org/certify/certification_intro.htm 
33   Estate Planning, Trust and Probate Certification Standards, 5.2 
http://www2.mnbar.org/certify/certification_intro.htm.   
 
34   ABA Standards for Specialty Certification Programs for Lawyers, section 4.06(C), 
http://www.abanet.org/legalservices/specialization/standard.html 
35   http://www.nbtanet.org/public/misc/about-nbta.shtml 
36   Rules and Regulations 5.1.7.1  http://www.nelf.org/rulesreg.htm#rules and  
http://www.nelf.org/rulesreg.htm#whatare 
37    Rules and Regulations of the Arizona Board of Legal Specialization, (June 13, 2000), Section VI.I, 
http://www.azbar.org/ForLawyers/BLS/RR_BLS_000609.pdf; The Rules Governing the State Bar of 
California Program for Certifying Legal Specialists., (adopted by the Board of Governors 8/27/94; last 
revised effective 1/1/03), 4.5 
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Legal_Specialization.gif&sCategoryPath=/
Home/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Rules&sFileType
=HTML&sCatHtmlPath=html/LS_Rules.html.  Louisiana Board of Legal Specialization Estate Planning 
and Administration Standards, II.D (Rev 3/14/03).  For Minnesota see 
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least 20 years upon a satisfactory showing of competence and involvement for at least 
five of the last ten years, including the year immediately preceding the certification year, 
who meet the other tests and have at least 15 hours of continuing education in the prior 
five years in the subject area need not take the test.38 

Continuing Legal Educational Requirements 

The American Bar Association39 requires a certifying organization to require: 

A minimum of 36 hours of participation in continuing legal education in 
the specialty area in the three-year period preceding the lawyer's 
application for certification. This requirement may be met through any of 
the following means: 

(1) Attending programs of continuing legal education or courses 
offered by Association accredited law schools in the specialty area; 

(2) Teaching courses or seminars in the specialty area; 

(3) Participating as panelist, speaker or workshop leader at 
educational or professional conferences covering the 
specialty area; or 

(4) Writing published books or articles concerning the 
specialty area. 

National Board of Trial Advocates requires 45 hours of continuing education in the 
specialized area in the prior three years.40  The National Elder Law Foundation requires 
at least 45 hours in the prior three years, with various requirements for various 
subcategories of elder law. 41 

Arizona does not require continuing education for certification but requires 12 hours in 
the area of Estate and Trust law and 3 hours of ethics every year for recertification.42  

                                                                                                                                                 
http://www2.mnbar.org/certify/certification_intro.htm  For Ohio see Estate Planning, Trust and Probate 
Certification Standards, 5.3 http://www2.mnbar.org/certify/certification_intro.htm.   

38   Rules Regulating the Florida Bar.  Rules, 6-3.5(c)(4) and (d), 
http://www.floridabar.org/divexe/rrtfb.nsf/FV/14773970FA894DDB85256BC20052AB40 

 
39 ABA Standards for Specialty Certification Programs for Lawyers, section 4.06(D), 
http://www.abanet.org/legalservices/specialization/standard.html 
40   http://www.nbtanet.org/public/misc/about-nbta.shtml 
41   Rules and Regulations 5.1.4  http://www.nelf.org/rulesreg.htm#rules and  
http://www.nelf.org/rulesreg.htm#whatare 
42   State Bar of Arizona Standards for Certification of Lawyers Specializing in Estate and Trust Law (Rev. 
5/08/02), II.E, http://www.azbar.org/FindingLawyer/forms/estate_list.pdf 
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California requires 45 hours in the relevant area over three years.43  Florida requires 90 
hours over three years.44  Louisiana requires 20 hours in the year of certification and each 
year thereafter.45  Minnesota requires 45 hours over the past three years.46  So does 
Ohio.47 

 

 

 

Good Standing and Integrity 

Good standing as an attorney able to practice law in at least one state, and when it is a 
state run program, appears to be universally required.48  

Suspension or disbarment will universally result in revocation.   

Many states require the applicant to disclose past ethical complaints, malpractice claims 
and criminal convictions and nolo pleas.49 

The National Board of Trial Advocates requires a comprehensive history of professional 
conduct, past or pending, be disclosed and has a board who reviews it.50  The National 
Elder Law Foundation requires that you had to be in good standing at any time you 
surrendered a license to practice.  In addition the National Elder Law Foundation requires 
                                                 

43   The Rules Governing the State Bar of California Program for Certifying Legal Specialists., (adopted 
by the Board of Governors 8/27/94; last revised effective 1/1/03, 6.1 
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Legal_Specialization.gif&sCategoryPath=/
Home/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Rules&sFileType
=HTML&sCatHtmlPath=html/LS_Rules.html and The Standards for Certification and Recertification in 
Estate Planning, Trust And Probate Law(revised effective 1/1/03), 3.0, 
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Estate_Planning.gif&sCategoryPath=/Hom
e/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Estate%20Planning&s
FileType=HTML&sCatHtmlPath=html/LS_Rules-Estate.html 

44   Rules Regulating the Florida Bar.  Rules, 6-7.3(d), 
http://www.floridabar.org/divexe/rrtfb.nsf/FV/14773970FA894DDB85256BC20052AB40 
45   http://www.lsba.org/specialization/estate_planning_and_administra1.asp 
46   http://www2.mnbar.org/certify/certification_intro.htm 
47   Estate Planning, Trust and Probate Certification Standards, 5.1 
http://www2.mnbar.org/certify/certification_intro.htm.   
 
48   ABA Standards for Specialty Certification Programs for Lawyers, section 4.06(E), 
http://www.abanet.org/legalservices/specialization/standard.html.   
49   For example see http://www2.mnbar.org/certify/certification_intro.htm and Estate Planning, Trust and 
Probate Certification Standards, 5.6 http://www2.mnbar.org/certify/certification_intro.htm.   
 
50   http://www.nbtanet.org/public/misc/about-nbta.shtml 

http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Legal_Specialization.gif&sCategoryPath=/Home/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Rules&sFileType=HTML&sCatHtmlPath=html/LS_Rules.html
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Legal_Specialization.gif&sCategoryPath=/Home/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Rules&sFileType=HTML&sCatHtmlPath=html/LS_Rules.html
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Legal_Specialization.gif&sCategoryPath=/Home/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Rules&sFileType=HTML&sCatHtmlPath=html/LS_Rules.html
http://www2.mnbar.org/certify/certification_intro.htm
http://www.abanet.org/legalservices/specialization/standard.html
http://www2.mnbar.org/certify/certification_intro.htm
http://www2.mnbar.org/certify/certification_intro.htm


the surrender of a certificate anytime a member has been disciplined, disbarred, or 
suspended from practice by any body authorized to impose professional discipline; the 
certificate holder has been convicted of a crime; or the certificate holder has admitted 
malpractice, or a final malpractice judgment has been entered against the certificate 
holder unless the applicant or holder satisfy the Standards Committee that such matters 
are not relevant to the person’s fitness. 51 

Other Requirements 

The National Board of Trial Advocates requires a writing sample, being lead counsel in a 
number of trials to verdict or judgment, a number of jury trials, and at least 40 contested 
matters involving the taking of evidence which includes depositions, hearings and 
motions.52  Minnesota has similar requirements for civil trial advocates.53 

Some states require malpractice insurance.54 

It is not unusual to be required to be admitted to another organization, such as the 
California Workers’ Compensation Appeals Board for Immigration and Nationality Law 
Applicants to meet various Federal requirements and not be under suspension by those 
organizations for bankruptcy lawyers to be admitted to practice before an appropriate 
Federal District Court.55 

California has task requirements that vary by specialty.  For example in the Estate 
Planning, Trust and Probate area they have five categories and the lawyer must have 
completed at least two of them in the past five years, they are:56 

                                                 
51   Rules and Regulations 5.1.1, 5.1.3 and 4.3.4 http://www.nelf.org/rulesreg.htm#rules and  
http://www.nelf.org/rulesreg.htm#whatare 
52   http://www.nbtanet.org/public/misc/about-nbta.shtml 
53   http://www2.mnbar.org/certify/certification_intro.htm 
54   $1,000,000 in Louisiana.  Louisiana Board of Legal Specialization Estate Planning and Administration 
Standards, II.E (Rev 3/14/03).  $500,000 in Ohio, see Estate Planning, Trust and Probate Certification 
Standards, 5.5 http://www2.mnbar.org/certify/certification_intro.htm.   

55   The Rules Governing the State Bar of California Program for Certifying Legal 
Specialists., (adopted by the Board of Governors 8/27/94, last revised effective 1/1/03), 
4.2 through 4.4 
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Legal_Specialization.gif&sCategoryPath=/
Home/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Rules&sFileType
=HTML&sCatHtmlPath=html/LS_Rules.html 

56   The Standards for Certification and Recertification in Estate Planning, Trust And Probate Law 
(revised effective 1/1/03), 2.0, 
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Estate_Planning.gif&sCategoryPath=/Hom
e/Attorney%20Resources/Special%20Services/Legal%20Specialization&sHeading=Estate%20Planning&s
FileType=HTML&sCatHtmlPath=html/LS_Rules-Estate.html 

 

http://www.nelf.org/rulesreg.htm#rules
http://www2.mnbar.org/certify/certification_intro.htm


2.1 Thirty (30) tax planning matters, tax procedures, or tax returns, for at 
least twenty (20) separate clients. These may include, but not be limited 
to: tax opinions, memoranda, advice letters; tax-sensitive wills, trusts, or 
other dispositive instruments; audits or other administrative tax 
examinations, ruling requests; and estate, gift, fiduciary, or personal 
income tax returns; 

2.2 Fifty (50) estate and incapacity plans, at least twenty (20) of which 
must include tax issues. Portions of a plan may comprise the following: 
wills, trusts, custodianship, documents of title, beneficiary clauses, 
property agreements, powers of attorney, advanced health care directives, 
gifts, powers of appointment, disclaimers, public benefit plans. A single 
document may not be sufficient to comprise an entire plan. Multiple 
documents for a client, or for a husband and wife together, comprise a 
single plan; 

2.3 Forty (40) administration procedures, for at least twenty (20) separate 
clients, for estates, trusts (court or non-court), powers of attorney, 
advanced health care directives, custodianship, conservatorship, 
guardianships, spousal management procedures, or other procedures under 
the Probate Code or predecessor provisions; 

2.4 Completed transfers, by administration or otherwise, of a decedent's 
assets upon deaths of forty (40) persons, including tax issues, tax returns 
or tax basis problems in at least ten (10) of the completed transfers. These 
may include, but not be limited to: trust terminations, terminations of joint 
tenancy, and summary probate procedures, including spousal property 
petitions; and  

2.5 Twenty (20) litigated matters or contested hearings, relating to any of 
the above categories, for at least ten (10) separate clients. These may 
include, but not be limited to: will/trust contests, determinations of 
heirship, objections to accountings, fiduciary appointment/removal, 
creditors' claims, constructive trusts, family protection proceedings, asset 
ownership disputes, tax matters, elder abuse. 

Conclusion 

Following the United States Supreme Court opinion in Peel, supra, that states could not 
stop certification programs such as that of the National Board of Trial Advocacy, about 
half of the state jurisdictions have started certifying their own specialist programs or have 
adapted the guidelines of the ABA.  The National Board of Trial Advocacy, in particular, 
has prevailed upon ethics panels in most of the other states, including Michigan, to not 
sanction members who hold themselves out as certified specialists.  The various states 
who have decided to have guidelines and programs of their own require substantial 
experience, peer review, a written examination, continued good standing, integrity 
standards and continuing legal education. Some programs have other requirements as 



well. The Committee of the Probate and Estate Planning Counsel is presently formulating 
such a proposal for the State of Michigan.   It is your authors’ opinion that it is better for 
the Probate and Estate Planning Section to work with the Michigan Supreme Court to 
define standards in the Probate and Estate Planning Area than to have some out of state 
group step into the vacuum, and based on the past holding of the United States Supreme 
Court,  tell Michigan practitioners what a specialist is.  

 

 

 

 
 
  
 



 
 

 

 

 

 

 

ATTACHMENT  3 
 

 

 



Redline of MCL 700.5433 
 
Section 5433.   
 (1) If a conservator has not been appointed in this state and a petition in a protective 
proceeding is not pending in this state, a conservator appointed in the state in which the protected 
individual resides may file in a court of this state, in a county in which property belonging to the 
protected individual is located, an authenticated copy of letters of appointment and of any bond. 
After the filing, the domiciliary foreign conservator may exercise as to property in this state all 
the powers of a conservator appointed in this state and may maintain an action or proceeding in 
this state subject to any conditions imposed upon nonresident parties generally. 
 (2)(1)If a conservator has not been appointed in this state and a petition in a protective 
proceeding is not pending in this state, a conservator appointed, qualified, and serving in good 
standing in another state may be appointed immediately as temporary conservator in this state on 
filing with a court in this state an application for appointment, an authenticated copy of letters of 
appointment in the other state, and an acceptance of appointment. Letters of conservatorship for 
the temporary conservator expire 28 days after the date of appointment. 
 (3)(2) Within 14 days after appointment as temporary conservator under subsection (1), 
the conservator shall give notice to all interested persons of his or her appointment and the right 
to object to the appointment. On filing proof of service of the notice with the court, the 
temporary conservator shall be appointed full conservator and the court shall issue letters of 
conservatorship accordingly. 
 (4)(3) If an objection is filed to a conservatorship under this section, the conservatorship 
continues unless a court in this state enters an order removing the conservator. 
 
Note:  Subsection (1) is the former MCL 700.5433, effective 
April 1, 2000; subsections (2-4) are currently sections 1-3 in 
MCL 700.5433 as adopted by 2012 PA 0545, effective January 
2, 2013 (which inadvertently omitted subsection (1), above). 
 
The Guardianship Committee requests a CSP vote adding  
subsection (1) back into MCL 700.5433 and a recommendation 
to  Council to obtain passage of legislation amending MCL 
700.5433 as modified, above. 
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700.5433 Foreign conservator; proof of authority; bond; powers.
Sec. 5433. If a conservator has not been appointed in this state and a petition in a protective proceeding is

not pending in this state, a conservator appointed in the state in which the protected individual resides may
file in a court of this state, in a county in which property belonging to the protected individual is located, an
authenticated copy of letters of appointment and of any bond. After the filing, the domiciliary foreign
conservator may exercise as to property in this state all the powers of a conservator appointed in this state and
may maintain an action or proceeding in this state subject to any conditions imposed upon nonresident parties
generally.

History: 1998, Act 386, Eff. Apr. 1, 2000.
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STATE OF MICHIGAN
96TH LEGISLATURE

REGULAR SESSION OF 2012

Introduced by Senator Schuitmaker

ENROLLED SENATE BILL No. 539
AN ACT to amend 1998 PA 386, entitled “An act to codify, revise, consolidate, and classify aspects of the law 

relating to wills and intestacy, relating to the administration and distribution of estates of certain individuals, relating 
to trusts, and relating to the affairs of certain individuals under legal incapacity; to provide for the powers and procedures 
of the court that has jurisdiction over these matters; to provide for the validity and effect of certain transfers, contracts, 
and deposits that relate to death; to provide procedures to facilitate enforcement of certain trusts; and to repeal acts 
and parts of acts,” by amending sections 5313 and 5433 (MCL 700.5313 and 700.5433), section 5313 as amended by 2000 
PA 463, and by adding sections 5202a and 5301a.

The People of the State of Michigan enact:

Sec. 5202a. (1) If a guardian has not been appointed in this state and a petition for the appointment of a guardian is 
not pending in this state, a guardian appointed, qualified, and serving in good standing in another state may be 
appointed immediately as temporary guardian in this state on filing with a court in this state an application for 
appointment, an authenticated copy of the guardian’s appointment in the other state, and an acceptance of appointment. 
Letters of guardianship for the temporary guardian expire 28 days after the date of appointment.

(2) Within 14 days after appointment as temporary guardian under subsection (1), the guardian shall give notice to 
all interested persons of his or her appointment and the right to object to the appointment. On filing proof of service of 
the notice with the court, the temporary guardian shall be appointed full guardian and the court shall issue letters of 
guardianship accordingly.

(3) If an objection is filed to a guardianship under this section, the guardianship continues unless a court in this state 
enters an order removing the guardian.

Sec. 5301a. (1) If a guardian has not been appointed in this state and a petition for the appointment of a guardian is 
not pending in this state, a guardian appointed, qualified, and serving in good standing in another state may be 
appointed immediately as temporary guardian in this state on filing with a court in this state an application for 
appointment, an authenticated copy of the guardian’s appointment in the other state, and an acceptance of appointment. 
Letters of guardianship for the temporary guardian expire 28 days after the date of appointment.

(2) Within 14 days after appointment as temporary guardian under subsection (1), the guardian shall give notice to 
all interested persons of his or her appointment and the right to object to the appointment. On filing proof of service of 
the notice with the court, the temporary guardian shall be appointed full guardian and the court shall issue letters of 
guardianship accordingly.

(3) If an objection is filed to a guardianship under this section, the guardianship continues unless a court in this state 
enters an order removing the guardian.

Sec. 5313. (1) The court may appoint a competent person as guardian of a legally incapacitated individual. The court 
shall not appoint as a guardian an agency, public or private, that financially benefits from directly providing housing, 
medical, mental health, or social services to the legally incapacitated individual. If the court determines that the ward’s 
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property needs protection, the court shall order the guardian to furnish a bond or shall include restrictions in the letters 
of guardianship as necessary to protect the property.

(2) In appointing a guardian under this section, the court shall appoint a person, if suitable and willing to serve, in 
the following order of priority:

(a) A person previously appointed, qualified, and serving in good standing as guardian for the legally incapacitated 
individual in another state.

(b) A person the individual subject to the petition chooses to serve as guardian.
(c) A person nominated as guardian in a durable power of attorney or other writing by the individual subject to the 

petition.
(d) A person named by the individual as a patient advocate or attorney in fact in a durable power of attorney.
(3) If there is no person chosen, nominated, or named under subsection (2), or if none of the persons listed in 

subsection (2) are suitable or willing to serve, the court may appoint as a guardian an individual who is related to the 
individual who is the subject of the petition in the following order of preference:

(a) The legally incapacitated individual’s spouse. This subdivision shall be considered to include a person nominated 
by will or other writing signed by a deceased spouse.

(b) An adult child of the legally incapacitated individual.
(c) A parent of the legally incapacitated individual. This subdivision shall be considered to include a person nominated 

by will or other writing signed by a deceased parent.
(d) A relative of the legally incapacitated individual with whom the individual has resided for more than 6 months 

before the filing of the petition.
(e) A person nominated by a person who is caring for the legally incapacitated individual or paying benefits to the 

legally incapacitated individual.
(4) If none of the persons as designated or listed in subsection (2) or (3) are suitable or willing to serve, the court 

may appoint any competent person who is suitable and willing to serve, including a professional guardian as provided 
in section 5106.

Sec. 5433. (1) If a conservator has not been appointed in this state and a petition in a protective proceeding is not 
pending in this state, a conservator appointed, qualified, and serving in good standing in another state may be appointed 
immediately as temporary conservator in this state on filing with a court in this state an application for appointment, 
an authenticated copy of letters of appointment in the other state, and an acceptance of appointment. Letters of 
conservatorship for the temporary conservator expire 28 days after the date of appointment.

(2) Within 14 days after appointment as temporary conservator under subsection (1), the conservator shall give 
notice to all interested persons of his or her appointment and the right to object to the appointment. On filing proof of 
service of the notice with the court, the temporary conservator shall be appointed full conservator and the court shall 
issue letters of conservatorship accordingly.

(3) If an objection is filed to a conservatorship under this section, the conservatorship continues unless a court in 
this state enters an order removing the conservator.

This act is ordered to take immediate effect.

Secretary of the Senate

Clerk of the House of Representatives

Approved

Governor

mteah
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