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Topic Statute Lead Status Notes 

     
FADA fix 1001 et 

seq. 
Howard 
and Meg 

Closed – see notes The problem we identified: FADA currently allows the custodian to require a court order before 
giving access. Instead, give probate register the ability to add digital access powers in the Register’s 
Statement following an Application for Informal Probate 
What we decided: For the time being, the project leads believe that it would be exceedingly difficult, 
politically speaking, to relax the requirements for obtaining access. Further, we have yet to hear of 
fiduciaries experience significant trouble getting access. Therefore, Meg and Howard are going to 
help see through FADA’s implementation by working with the Litigation, Proceedings, and Forms 
Committee (Skidmore, Chair). 

FADA – duty of 
inquiry 

1001 et 
seq. 

Howard 
and Meg 

1/13/17 deadline to 
present to committee 

Clarify fiduciary’s duty of inquiry. Consider modeling on Wisconsin statute. 

Satisfaction of claims 
using non-probate 
assets 

3805 Susan 
Chalgian 
and Katie 
Lynwood 

1/20/17 deadline to 
present to committee 

• Clarify duties of fiduciaries regarding 
• Priority for use of assets to pay claims 

Apostille fix  Howard 1/27/17 deadline to 
present to committee 

• Possibly an amendment to Great Seal Act, MCL 2.41 et seq 
• Form for certification (MC 202), refers to 28 USC 1738: 

o The Acts of the legislature of any State, Territory, or Possession of the United States, or 
copies thereof, shall be authenticated by affixing the seal of such State, Territory or 
Possession thereto. 

o The records and judicial proceedings of any court of any such State, Territory or 
Possession, or copies thereof, shall be proved or admitted in other courts within the 
United States and its Territories and Possessions by the attestation of the clerk and seal 
of the court annexed, if a seal exists, together with a certificate of a judge of the court 
that the said attestation is in proper form. 

o Such Acts, records and judicial proceedings or copies thereof, so authenticated, shall 
have the same full faith and credit in every court within the United States and its 
Territories and Possessions as they have by law or usage in the courts of such State, 
Territory or Possession from which they are taken. 

Petition and order of 
assignment for “trust 
funding cleanup” 

3982 Nathan 
and 
Georgette 

12/30/16 deadline to 
present to committee 

• (Allow assignment to devisees with appropriate waiver from surviving spouse) 
• Possibly add new section instead 

Gender/same-sex 
marriage-related 
changes 

2114 
2519 
2801 
2806 

Meg Drafting Complete 
(recommended language 
submitted as part of TBE 
reform) 

Substitute gender-neutral language: 
• 2114 Parent and child relationship.  
• 2519 Statutory will.  
• 2801 Effect of divorce, annulment, decree of separation, bigamy, and absence.  
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• 2806 Definitions relating to revocation of probate and nonprobate transfers by divorce; 
revocation by other changes of circumstances.  

• Also examine MCR 5.305 and other Court Rules for related changes 
Exempt property 
allowance 

2404 Nathan Drafting Complete 
9/10/16: Council adopted 
policy position in favor of 
LDDC’s proposal 

Allow testator to override allowance for adult children 

COLA in EPIC Various Kenneth 
Konop. 
And Rick 
Mills 

1/6/16 deadline to present 
to committee 

• 1210 
• 2519 Statutory will., Additional clauses ($5,000 gift to minors provision) 
• 3605 Demand for bond by interested person ($2,500 threshold for interest in estate for 

demanding a bond) 
• 3916 Disposition of unclaimed assets. ($250 threshold for certain distributions 
• 3917 Duties of county treasurer. ($1,000 threshold for county treasurer imposing certain fees on 

unclaimed funds) 
• 3918 Distribution to person under disability. ($5,000 threshold for distributions to spouse, parent, 

or other close relative in lieu of a conservator) 
• 3981 Delivery of cash not exceeding $500 and decedent’s wearing apparel. 
• 3982 Court order assigning small estates (increase pre-COLA amount to increase COLA-

adjusted figure to perhaps $50,000) 
5102 Payment or delivery ($5,000 threshold for payments f/b/o minors without the appointment of a 
conservator) 

COLA beyond EPIC  Kenneth 
Konop. 
And Rick 
Mills 

1/6/17 deadline to present 
to committee 

• 257.236 ($60,000 for the transfer of motor vehicles through the SOS) 
• 324.80312(3) ($100,000 for transfer of watercraft through the SOS.) 

Standby guardians  Nathan 11/18/16 deadline to 
present to committee 

• Minors: Add new section to Article V, Part 2, MCL 5201, et seq. 
• Legally Incapacitated Individuals: Add new section to Article V, Part 3, MCL 5301, et seq. 

Notice; non-devisee 
spouse in accounts 

1105(c) Kathleen 
Geotsch 
and Ray 
Harris 

12/2/16 deadline to 
present to committee 

• Consider recommending change to MCR 5.125. 

Notice; family 
allowance petition 

2405 
1105(c) 

Kathleen 
Geotsch 
and Ray 
Harris 

12/2/16 deadline to 
present to committee 

• If a trust is a devisee, make trust beneficiaries as interested persons for the purposes of a petition 
to increase the family allowance under 2405(3) 

Consider recommending change to MCR 5.125. 
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MTC Notice Fix 7103(g) 
7814 
7105(2) 

Geoff 2/3/17 deadline to present 
to committee 

• 7103(g) "Qualified trust beneficiary" means a trust beneficiary to whom 1 or more of the 
following apply on the date the trust beneficiary's qualification is determined:  

o (i) The trust beneficiary is a distributee or permissible distributee of trust income or 
principal.  

o (ii) The trust beneficiary would be a distributee or permissible distributee of trust 
income or principal if the interests of the distributees under the trust described in 
subparagraph (i) terminated on that date without causing the trust to terminate.  

o (iii) The trust beneficiary would be a distributee or permissible distributee of trust 
income or principal if the trust terminated on that date.  

• Related fixes in 7814 
• Related fix to “nonwaivable duties” provision, 7105(2)(i): address the reference to 7814(2)(a) to 

(c) and fact that 7105(2)(i) does not list all the duties in 7814(2)(a) to (c). 
• Problem scenarios and questions –  

o Assume there exists a dynasty trust with all generations of the family (e.g., child, 
grandchild, and great grandchild) being permissible distributees (assuming “permissible 
distributees” are included in the term “distributees”) of trust income and principal.  
Pursuant to (g)(ii), the clean-up clause beneficiaries (commonly charities), who are 
almost certainly never going to receive trust distributions (because every family member 
of the several generations would have to die prior to trust termination), are “qualified 
trust beneficiaries”.  Inasmuch, these clean-up beneficiaries are required to receive 
notice under section 7814(2) (a) – (c) and such notice provisions cannot be modified by 
the trust instrument.  This cannot be the intent of the section.  

o With respect to (g)(iii), it matters how the trust terminates.  Do we assume the trust 
terminates per the terms of the governing instrument (meaning, in most cases, that 
everybody in the family is dead)?  Or do we assume that the trust was terminated by 
court order or as if the RAP period ended and everybody is still living?  

o Also with respect to (g)(iii), if trust terminates due to deaths and the new permissible 
distributee is another trust that hasn’t been funded and has no trustee, who gets the 
section 7814 notices?  

• Is it intentional that (g)(ii) omits “permissible distributees” in the phrase “if the interests of the 
distributees under the trust…terminated”.  Is it acceptable to read that to only consider those that 
have actually received distributions? 

MTC fixes  Jim Spica Drafting Complete 
11/5/16: Council adopted 
policy position in favor of 
LDDC’s proposal 

• The prepositional phrase with which section 7815(2) (MCL § 7815(2)) begins (viz., “Unless the 
trust instrument expressly provides otherwise”) should be deleted. The phrase is superfluous 
(and, therefore, potentially confusing) in light of section 7105(2). (The phrase’s inclusion in the 
statute is my fault: I drafted 7815(2) as part of the 2012 decanting amendments to the MTC, and 
there was evidently a moment in which I forgot that I was writing statutory language rather than 
commentary.)  
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• Section 7105(2)(a) should refer to section 7402 (MCL § 7501(2)(a)). The committee will have to 
decide whether the wanted reference to section 7402 should supplant the (existing) reference to 
section 7401, whether the amended provision should refer to both sections 7401 and 7402, or 
whether we should follow the UTC in referring simply to “the requirements for creating a trust.” 
See Unif. Trust Code § 105(b)(1) (amended 2006).  

Statutory forfeiture 
for benefiting drafter 

  Referred out to ad-hoc 
committee 

 

Secret trusts 7814 Rick Mills 12/16/16 deadline to 
present to committee 

• Perhaps model on Florida statute 

In terrorem clauses 2518 
7113 

David 
Skidmore 
and 
George 
Bearup 

Closed by LDDC • Confirm standard/procedure for establishing probable cause 
• Committee concluded that statutes, caselaw, and court rules function well now. 

Fees in trust contests New 
section 

David 
Skidmore 
and 
George 
Bearup 

12/16/16 deadline to 
present to committee 

• Model on 3720 

Knowledge of a fact New 
section 

Raj 
Malviya 

Drafting Complete 
And  
Council adopted policy 
position on  
10/10/16 

• Apply principle of 7104 to all of EPIC 
• Add to Article I, Part 2? 
• This work was completed by the ART Committee as part of Professor Waggoner’s non-ART 

UPC updates.  

UPC Updates 2805 
2806 

Professor 
Waggoner 
and ART 
Comm. 

Drafting Complete 
And  
Council adopted policy 
positions on 9/10/16 and 
10/10/16 

• 2805, Reformation to Correct Mistakes. 
• 2806, Modification to Achieve Transferor’s Tax Objectives. 

Attorney-in-fact’s 
ability to settle a trust 

7402 Kenneth 
Konop and 
Rick Mills  

2/17/17 deadline to 
present to committee 

• A settlor must have capacity to create a trust. What if agent creates trust and settlor is 
incapacitated? Because 7402 says that a trust is created only if all of the following apply and says 
settlor has to have capacity.  Mark’s Reporter’s Comment indicates that allowing agents of 
incapacitated people has long been accepted in Michigan. 

COT execution 
language 

7913, 
plus 
565.433 

George 
Bearup 

CSP provided feedback at 
11/5/16 meeting. LDDC to 
review revisions in early 
December. 

• Reconcile certificate of trust provisions of MCL 565.433 (real property recording cert) and MCL 
700.7913 (MTC cert) to have the same signature / execution language. 

• MCL 565.433 only allows the trustee to sign the cert if the trustee is also an attorney or officer of 
a banking institution.  MCL 700.7913 allows any trustee to sign the cert.   
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ART updates Various ART 
Comm. 

Recurring CSP agenda 
item 

• 1201, General Definitions. 
• 2103, Share of Heirs Other than Surviving Spouse 
• 2104., Requirement of Survival by 120 Hours; Individual in Gestation. 
• 2108. [Reserved.] 
• 2114, Parent Barred from Inheriting in Certain Circumstances. 
• 2115, Definitions. 
• 2116, Effect of Parent-Child Relationship. 
• 2117, No Distinction Based on Marital Status; Child Born or Conceived During Marriage. 
• 2118, Adoptee and Adoptee’s Adoptive Parent or Parents. 
• 2119, Adoptee and Adoptee’s Genetic Parents. 
• 2120, Child Conceived by Assisted Reproduction Other Than Child Born to Gestational Carrier. 
• 2121, Child Born to Gestational Carrier.  
• 2122, Equitable Adoption. 
• 2502, Execution; Witnessed or Notarized Wills; Holographic Wills. 
• 2504, Self-proved Will. 
• 2705, Class Gifts Construed to Accord with Intestate Succession; Exceptions. 
• 3406, Formal Testacy Proceedings; Contested Cases. 
• 3715, Regarding posthumous conception. 
• 7821, Regarding posthumous conception. 
• 8101, Time of Taking Effect; Provisions for Transition. 
 

Party-in-interest 
clarification 

7812   • Clarify that 7812 does not preclude other parties in interest from pursuing a claim. 

Attorney represents 
fiduciary not 
estate/beneficiaries/ 
ward 

 Kurt Attorney represents 
fiduciary not 
estate/beneficiaries/ward 

 


