
 
 
 
 
 

 PROBATE & ESTATE PLANNING SECTION 
 
 Agenda and Attachments for 
 

Saturday October 17, 2020 
Virtual Meetings of Committee on Special Projects (CSP) 

and 
Council of the Probate and Estate Planning Section 

 
 

PLEASE NOTE THAT ATTENDANCE AT THESE MEETINGS WILL BE STRICTLY 
"REMOTE" VIA ZOOM AND THAT PREREGISTRATION IS REQUIRED.   
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Probate & Estate Planning Section of the 
State Bar of Michigan 

 

PLEASE NOTE THAT THERE WILL BE NO IN-PERSON COMPONENT OF THE MEETING 
DESCRIBED BELOW: ATTENDANCE WILL BE STRICTLY “REMOTE” VIA ZOOM.  
PLEASE NOTE TOO THAT THE MEETING WILL BE RECORDED AND THAT YOUR 

REQUEST TO BE RECOGNIZED DURING THE MEETING SIGNIFIES CONSENT TO BE 
RECORDED WHILE ADDRESSING THE MEETING. 

 
You are invited to a Zoom meeting. 

When: Saturday October 17, 2020 at 9 AM Eastern Time (US and Canada) 
Register in advance for this meeting: 

https://us02web.zoom.us/meeting/register/tZYlc-Ctpj0uH9G8KKVDTkfR41zVpnqJk3Fr 
 After registering, you will receive a confirmation email containing information about joining the meeting. 

  

This will be a regular (albeit entirely "remote") meeting of the Council of the Probate & Estate Planning 
Section. The Council meeting will be preceded by a meeting of the Council's Committee on Special Projects 
(CSP), which will begin at 9:00 AM. The CSP meeting will end at about 10:15 AM, and the Council meeting 
will begin shortly thereafter. The agenda and meeting materials will be posted on the Probate & Estate 
Planning Section page of the SBM website. Once those things are posted, you should be able to download 
them from: http://connect.michbar.org/probate/events/schedule. 

James P. Spica 
Section Secretary 

Chalgian & Tripp Law Offices, PLLC 
26211 Central Park Boulevard 
Suite 200 
Southfield, MI 48076 
PH: 248-799-2711 
FX: 248-799-9925 
EM: spica@mielderlaw.com 
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Officers of the Council 
for 2020-2021 Term 

 Office Officer 

Chairperson David P. Lucas 

Chairperson Elect David L.J.M. Skidmore 

Vice Chairperson Mark E. Kellogg 

Secretary James P. Spica 

Treasurer Katie Lynwood 

 
Council Members 

for 2020-2021 Term 

Council Member 

Year Elected to 
Current Term (partial, first 

or second full term) 

Current Term 
Expires 

Eligible after Current 
Term? 

Caldwell, Christopher J. 2018 (2nd term) 2021 No 

Goetsch, Kathleen M. 2018 (2nd term) 2021 No 

Hentkowski, Angela M. 2018 (1st term) 2021 Yes 

Mysliwiec, Melisa M. W. 2018 (1st term) 2021 Yes 

Nusholtz, Neal 2018 (1st term) 2021 Yes 

Sprague, David 2020 (partial) 2021 Yes (2 terms) 

    

Hasan, Nazneen 2019 (2nd term) 2022 No 

Labe, Robert C. 2019 (2nd term) 2022 No 

Mayoras, Andrew W. 2019 (1st term) 2022 Yes 

Mills, Richard C. 2019 (2nd term) 2022 No 

Piwowarski, Nathan R. 2019 (2nd term) 2022 No 

Silver, Kenneth 2019 (1st term) 2022 Yes 

    

Olson, Kurt A. 2020 (2nd term) 2023 No 

Savage, Christine M. 2020 (2nd term) 2023 No 

Anderton, James F. 2020 (1st term) 2023 Yes 

David, Georgette E. 2020 (1st term) 2023 Yes 

Hilker, Daniel 2020 (1st term) 2023 Yes 

Krueger III, Warren H.  2020 (1st term) 2023 Yes 
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Ex Officio Members of the Council 
 
Christopher Ballard; John E. Bos; Robert D. Brower, Jr.; Douglas G. Chalgian; George W. Gregory; Henry M. Grix; Mark K. 
Harder; Philip E. Harter; Dirk C. Hoffius; Brian V. Howe; Shaheen I. Imami; Stephen W. Jones; Robert B. Joslyn; James A. 
Kendall; Kenneth E. Konop; Nancy L. Little; James H. LoPrete; Richard C. Lowe; John D. Mabley; John H. Martin; Michael J. 
McClory; Douglas A. Mielock; Amy N. Morrissey; Marguerite Munson Lentz; Patricia Gormely Prince; Douglas J. 
Rasmussen; Harold G. Schuitmaker; John A. Scott; James B. Steward; Thomas F. Sweeney; Fredric A. Sytsma; Marlaine C. 
Teahan; Lauren M. Underwood; W. Michael Van Haren; Susan S. Westerman; Everett R. Zack;  
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 CSP Materials 
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MEETING OF THE COMMITTEE ON SPECIAL PROJECTS OF THE 

COUNCIL OF THE PROBATE AND ESTATE PLANNING SECTION 

OF THE STATE BAR OF MICHIGAN 

 

AGENDA 

Saturday, October 17, 2020 

virtual/telephone meeting  

9:00 – 9:45 AM 

 

 

 
 

1. Nathan Piwowarski – Remote Notarization & Witnessing Workgroup – 25 
minutes 

Re: Remote Notarization and Remote Witnessing Remedial Legislation 
 
 
 

2. Kathleen Goetsch – Guardianship, Conservatorship, and End of Life 
Committee –20 minutes 

 
Re: Elder Abuse Task Force Legislation Review 
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EXHIBIT 1 
 

Remote Notarization  
and Witnessing  

 
Updated Whitepaper 
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REMOTE	WITNESSING	
AND	EXPANDED	REMOTE	NOTARIZATION	

Executive	Summary	

The Elder Law and Disability Rights Section and the Probate and Estate Planning 
Section of the State Bar of Michigan recognize the current dilemma: 

● When executing a legal document, in-person witnessing and notarization are the 
best means of confirming capacity and protecting against fraud. 

● During the pandemic, it often is unsafe—or impossible—to witness and notarize 
legal documents in person. This reality presents an ongoing challenge. 

● There is a tension between ease-of-use and protectiveness. 

Executive Orders Executive Orders 2020-41, -74, -131, -158, -173, and -187 temporarily 
empowered people to remotely execute legal documents. Even before the Michigan 
Supreme Court issued its advisory opinion,1 these executed orders offered only a 
complicated and sometimes-confusing stopgap solution. The existing notary law allows 
a five-vendor group to conduct remote notarizations; none of these vendors has been 
willing or able to serve the public’s needs outside of routine real estate transactions. 

Because of the advisory opinion, it is unclear what Executive Orders stand, and whether 
documents signed under the EOs are valid. As a result, estate planning documents, 
deeds, and business transactions are at risk of being set aside. The public needs a 
prompt legislative solution. We offer a permanent, comprehensive, well-balanced 
legislative solution to the increased need to remotely sign documents.  Our approach: 

● Protects the validity of actions taken under the Executive Orders. 
● Allows for a broader group of remote notaries—more than the handful of 

vendors acting under the current law. 
● Limits remote witnessing to a small, vetted group—lawyers—until remote 

witnessing becomes a more thoroughly-tested process. 
● Simplifies remote witnessing and remote notarization. 

The balance of this memorandum offers the details of our proposals. 

                                                 
1 In re Certified Questions from the United States District Court, Western District of Michigan, Southern Division 
(Midwest Institute of Health, PLLC v Governor), Michigan Supreme Court Docket No. 161492. 
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Background	

Estate planning documents have varying witness and notarization requirements.2 In 
normal times, these formalities enhance these documents’ trustworthiness—and 
safeguard against their abuse. In the wake of COVID-19, these formalities prevent 
Michiganders from signing urgently-needed estate planning documents. The five 
remote notary platforms approved by the Department of State focus on real estate 
transactions, and have proven unable to serve the current demand for time-sensitive 
estate planning documents. These services do not address the need for in-person 
witnessing requirements—particularly for patient advocate designations. Executive 
Orders 2020-41, 2020-74, 2020-131, 2020-158, 2020-173, and 2020-187 partially addressed 
these immediate needs, but are temporary. 

During the spring of 2020, the Elder Law and Disability Rights Section and the Probate 
and Estate Planning Section created a joint workgroup to craft a permanent legislative 
solution. This workgroup has surveyed practitioners and comprehensively researched 
existing legislation, executive orders nationwide, and the Revised Uniform Law on 
Notarial Acts. The workgroup concluded that legislation is necessary to: 

1. Protect the validity of actions taken under the Executive Orders; 
2. Permanently permit remote witnessing;  
3. Permanently expand remote notarization beyond the five remote platforms 

allowed by current statute; and 
4. Maximize the integrity of electronically-notarized and -witnessed documents. 

 	

                                                 
2 Wills (two witnesses, plus notary for self-proving will), MCL 700.2502 and .2504; durable 
powers of attorney (two witnesses or notarization [for recordable documents]);  
MCL 700.5501(2); patient advocate designations (two witnesses who are not healthcare workers, 
presumptive heirs or other certain individuals), MCL 700.5506; nominations of guardians of 
minors, MCL 700.5202; designations of funeral representatives, MCL 700.3206 (notarization); 
trust agreements MCL 700.7402 (not required to be witnessed or notarized, but customarily 
witnessed and notarized; deeds, MCL 565.8 (notarization), and a variety of filings necessary to 
the disposition of a decedent’s property, including affidavits of decedent’s successors,  
MCL 700.3983 (notarization); testimony to identify heirs, MCR 5.302(B). 
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Savings	Clauses	

Irrespective of one’s opinion of the Executive Orders’ validity, few would want to call 
into doubt the thousands of documents signed in reliance upon them. As such, we 
recommend adopting a savings clause that ratifies those actions, even if the Executive 
Orders are later invalidated. Further, given the complexities and ambiguities of those 
Orders, we recommend creating a broadly-forgiving legal recognition of those acts not 
completed in strict compliance with the executive orders: 
 

1. The Law on Notarial Acts, MCL 55.261, et seq., should be amended to add: 
 

(a) Any documents notarized in compliance with Executive Orders 2020-41, 
2020-74, 2020-131, 2020-158, 2020-173, and 2020-187 are validly notarized. A 
document notarized under any of these Executive Orders need not be re-
notarized in compliance with this Act’s other provisions. 

(b) The rights of any person or entity that relies in good faith and without 
actual notice that a document was not executed in compliance with 
Executive Orders 2020-41, 2020-74, 2020-131, 2020-158, 2020-173, and 2020-
187 shall not be impaired. 

(c) If a person’s compliance with Executive Orders 2020-41, 2020-74, 2020-131, 
2020-158, 2020-173, and 2020-187 is challenged in a judicial proceeding, the 
document is treated as if it had been notarized in compliance with any of 
those Executive Orders if the proponent of the document establishes that 
the notary and the person executing the document intended that the 
document be executed and notarized in compliance with any of those 
Executive Orders. 
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2. The Estate and Protected Individuals Code, MCL 700.1101, et seq., should be 
amended to add a savings clause that reads: 
 

(a) Any documents witnessed in compliance with Executive Orders 2020-41, 
2020-74, 2020-131, 2020-158, 2020-173, and 2020-187 are validly witnessed. 
A document witnessed under any of these Executive Orders need not be 
re-signed or re-witnessed in compliance with this Act’s other provisions. 

(b) The rights of any person or entity that relies in good faith and without 
actual notice that a document was not executed in compliance with 
Executive Orders 2020-41, 2020-74, 2020-131, 2020-158, 2020-173, and 2020-
187 shall not be impaired. 

(c) If a person’s compliance with Executive Orders 2020-41, 2020-74, 2020-131, 
2020-158, 2020-173, and 2020-187 is challenged in a judicial proceeding, the 
document is treated as if it had been witnessed in compliance with any of 
those Executive Orders if the proponent of the document establishes that 
the witnesses and the person executing the document intended that the 
document be executed and witnessed in compliance with any of those 
Executive Orders. 

Witnessing	Clause	

Even before the advisory opinion, remote witnessing under the Executive Orders was 
complicated and uncertain. The Executive Orders’ procedural requirements were 
designed to be protective, but created so many opportunities to fail that they likely call 
too many documents into question. Rather than creating an arduous process that is 
open to a broad class of witnesses (as existed under the Executive Orders), we believe 
that remote witnessing should (at least initially) be available only to a narrow, trusted 
class of persons. In turn, this allows the Legislature to relax the procedural 
requirements laid out in the Executive Orders. If remote witnessing works well with 
this narrower class of witnesses, it can be expanded and refined later. We concluded 
that one amendatory section to the Estates and Protected Individuals Code is necessary: 

 

A document under this Act may be witnessed through the use of audio and 
visual communication technology so long as at least one witness to that 
document’s signing is an attorney licensed to practice in this state. 

10-17-2020 CSP and Probate Council Meetings 
Probate and Estate Planing Section 

Page 11 of 99



5 of 10 
 

 
We also suggest that the definition of “governing instrument” should be amended to 
confirm that bills of sale and patient advocate designations are considered documents 
“under this Act:” 
 

‘Governing instrument’ means a deed; will; trust; funeral representative 
designation; insurance or annuity policy; account with POD designation; security 
registered in beneficiary form (TOD); pension, profit-sharing, retirement, or 
similar benefit plan; instrument creating or exercising a power of appointment or 
a power of attorney; bill of sale or assignment; patient advocate designation; or 
dispositive, appointive, or nominative instrument of any similar type.” MCL 
700.1104(m). 

Expanded	Remote	Notarization		

The current statute permitting a version of remote notarization is found within the 
Michigan Law on Notarial Acts, MCL 55.261 et seq. The current law has many elements 
that are found in the Revised Uniform Law on Notarial Acts (RULONA). It does not, 
however, authorize remote notarizations other than those performed through remote 
electronic notarization platforms3 approved by the Secretary of State. We recommend 
expanding remote notarization beyond these platforms by modifying our existing 
statute. The expansion of remote notarization should: 
 

1. Continue to require audio and visual presence.  
2. Ensure that remote notarization will allow services to facilitate communication 

with a remotely located individual who has a vision, hearing, or speech 
impairment. 

3. Maintain the existing remote notarization platforms approved by the Secretary of 
State while allowing for remote notarization beyond those services. 
 

Our proposal to expand remote notarization requires the following changes and 
additions to the Michigan Law on Notarial Acts: 

 

                                                 
3 Remote electronic notarization platform’ means any combination of technology that enables a notary public to 
perform a notarial act remotely; that allows the notary public to communicate by sight and sound with the individual 
for whom he or she is performing the notarial act, and witnesses, if applicable, by means of audio and visual 
communication; and that includes features to conduct credential analysis and identity proofing.” MCL 55.265(i). 
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1. Amend MCL 55.263 to address the definition of “in the presence of” to allow 
additional approaches for remote notarization beyond a remote electronic 
notarization platform. This entails two changes. First, amend (k) as follows: 

(k) “In the presence of” means either of the following: 

 (i) In the same physical location with and close enough to see, hear, 
communicate with, and exchange tangible identification credentials 
with another individual. 

 (ii) Interacting with another individual by means of audio and visual 
communication technology which can include that is part of a 
remote electronic notarization platform approved under section 
26b, or an alternate remote notarization technology.  

 

Second, add the following definition as a new paragraph in MCL 55.263: 

“Alternate remote notarization technology” means an electronic device or 
process, that: 

 (A) allows a notary public and an individual to communicate with 
each other simultaneously by sight and sound; and 

 (B) when necessary and consistent with other applicable law, 
facilitates communication with a remotely located individual 
who has a vision, hearing, or speech impairment. 

 
2. Amend MCL 55.286b to include the option for expanded remote notarizations 

so that the statute reads in full as follows: 

(1) By March 30, 2019, the secretary and the department of technology, 
management, and budget shall review and may approve remote electronic 
notarization platforms for the performance of notarial acts in this state. A 
notary public shall not use a remote electronic notarization platform that 
is not approved under this section. 

 (2) Subject to subsection (3), in developing criteria for the approval of any 
remote electronic notarization platform for use in this state, the secretary 
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of state and the department of technology, management, and budget shall 
consider, at a minimum, all of the following: 

 (a) The need to ensure that any change to or tampering with an 
electronic record containing the information required under this act 
is evident. 

 (b) The need to ensure integrity in the creation, transmittal, storage, or 
authentication of remote electronic notarizations, records, or 
signatures. 

 (c) The need to prevent fraud or mistake in the performance of remote 
electronic notarizations. 

 (d) The ability to adequately investigate and authenticate a notarial act 
performed remotely with that remote electronic notarization 
platform. 

 (e) The most recent standards regarding remote electronic notarization 
promulgated by national bodies, including, but not limited to, the 
National Association of Secretaries of State. 

 (f) The standards, practices, and customs of other jurisdictions that 
allow remote electronic notarial acts. 

(3) If a remote electronic notarization platform for the performance of remote 
electronic notarizations is approved or certified by a government-
sponsored enterprise, as that term is defined in 2 USC 622(8), the secretary 
of state and the department of technology, management, and budget shall 
approve the platform for use in this state if verifiable proof of that 
approval or certification is provided to the secretary and department, 
unless use of the remote electronic notarization platform is affirmatively 
disallowed by the secretary. 

(4) The secretary and the department of technology, management, and 
budget shall review their standards for approving remote electronic 
notarization platforms for use in this state, and whether the number of 
approved remote electronic notarization platforms are sufficient, at least 
every 4 years. 
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(5) A notary public may perform a notarial act using either a remote 
electronic notarization platform or an alternate remote notarization 
technology if either of the following is met: 

 (a) The notary public makes all applicable determinations under 
section 25 according to personal knowledge or satisfactory 
evidence, performance of the notarial act complies with section 27, 
and the notary public does not violate section 31 in the 
performance of the notarial act. 

 (b) The notary public, through use of the remote electronic notarization 
platform, alternate remote notarization technology, personal 
knowledge, or satisfactory evidence, is able to identify the record 
before the notary public as the same record presented by the 
individual for notarization. 

(6) The notary public shall not record by audio or visual means a notarial act 
performed using a remote electronic notarization platform or alternate 
remote notarization technology, unless the notary public discloses to the 
person that requested the notarial act that an audio or visual recording is 
being made and how the recording will be preserved, and the person 
consents or has previously consented to the recording. A notary public 
may refuse to conduct a notarial act using a remote electronic notarization 
platform or alternate remote notarization technology if the person that 
requested the notarial act objects to an audio or visual recording of the 
notarial act. 

(7) If a notary public performs notarial acts using a remote electronic 
notarization platform, or alternate remote notarization technology, the 
notary public shall maintain a journal that records, at a minimum, each of 
those notarial acts. A notary public shall maintain only 1 journal for the 
recording of notarial acts and must keep the journal either as a tangible, 
permanent bound register or in a tamper-evident, permanent electronic 
format. A notary public shall retain the journal for at least 10 years after 
the performance of the last notarial act recorded in it. If a notary public is 
not reappointed, or his or her commission is revoked, the former notary 
public shall inform the secretary of state where the journal is kept or, if 
directed by the secretary, shall forward the journal to the secretary or a 
repository designated by the secretary. 
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 (8) A notary public shall make an entry in a journal maintained under 
subsection (7) contemporaneously with performance of the notarial act, 
and the entry must include, at a minimum, all of the following: 

 (a) The date, time, and nature of the notarial act. 

 (b) A description of the record, if any. 

 (c) The full name and address of each individual for whom the notarial 
act is performed. 

 (d) If the identity of the individual for whom the notarial act is 
performed is based on personal knowledge, a statement to that 
effect. If the identity of the individual for whom the notarial act is 
performed is based on satisfactory evidence, a brief description of 
the method of identification and the identification credential 
presented, if any, including the date of issuance and expiration for 
the credential. 

 (e) The fee charged, if any, by the notary public. 

 (9) An entry made in a journal maintained by a notary public under 
subsection (7) must also reference, but shall not itself contain, any audio or 
visual recording of a notarial act performed using a remote electronic 
notarization platform, or alternate remote notarization technology. 
Subject to subsection (1), a notary public must retain an audio or visual 
recording of a notarial act for at least 10 years after the performance of the 
notarial act. 

(10) A notary public may designate a custodian to do any of the following: 

 (a) Maintain the journal required under subsection (7) on his or her 
behalf. 

 (b) Retain an audio or visual recording of a notarial act under 
subsection (9) on his or her behalf. If an audio or visual recording of 
a notarial act is transferred to a custodian to hold on behalf of the 
notary public, the journal entry must identify the custodian with 
sufficient information to locate and contact that custodian. 
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(11) A notarial act performed using a remote electronic notarization platform, 
or alternate remote notarization technology, under this section that 
otherwise satisfies the requirements of this act is presumed to satisfy any 
requirement under this act that a notarial act be performed in the presence 
of a notary public. 

 

Second, by adding following new subparagraph in MCL 55.286b: 

(new) The failure of a notary public to perform a duty or meet a requirement 
specified in subsections 6 through 9 of this Section does not invalidate a 
notarization performed by the notary public.   

Third, by adding the following new subparagraph in MCL 55.286b: 

(new) The official date and time of a notarization conducted by alternate 
remote notarization technology under this Section shall be the date and 
time when the notary witnesses the signature via alternate remote 
notarization technology as required under this Section.   

 
3. Amend MCL 55.287(2)(f) to read as follows: 

(f) If applicable, whether the notarial act was performed using an electronic 
notarization system under section 26a or performed using a remote 
electronic notarization platform or alternate remote notarization 
technology under section 26b. 
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EXHIBIT 2 
 

Remote Notarization  
and Witnessing  

 
HB 6294 

Shell Bill for Remote Witnessing 
Remedial Proposal 
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DAW   H07806'20 

 
 
 
 
 
 
 
 
 
 

 

HOUSE BILL NO. 6294 

 

A bill to amend 1998 PA 386, entitled 

"Estates and protected individuals code," 

by amending sections 2502, 3206, 5501, and 5506 (MCL 700.2502, 

700.3206, 700.5501, and 700.5506), section 3206 as amended by 2016 

PA 57, section 5501 as amended by 2012 PA 141, and section 5506 as 

amended by 2008 PA 41, and by adding sections 1202 and 5108a. 

THE PEOPLE OF THE STATE OF MICHIGAN ENACT: 

Sec. 1202. (1) Notwithstanding anything in this act to the 1 

contrary, the act of signing or witnessing the execution of a will 2 

October 08, 2020, Introduced by Rep. Lightner and referred to the Committee on Government 
Operations. 
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under article II, a funeral representative designation, a parental 1 

appointment of a guardian of a minor under section 5202, an 2 

appointment of a guardian of a legally incapacitated individual 3 

under section 5301, a durable power of attorney under section 5501, 4 

or a patient advocate designation is satisfied by use of a 2-way 5 

real-time audiovisual technology if all of the following 6 

requirements are met: 7 

(a) The 2-way real-time audiovisual technology must allow 8 

direct, contemporaneous interaction by sight and sound between the 9 

signatory and the witnesses. 10 

(b) The interaction between the signatory and the witnesses 11 

must be recorded and preserved by the signatory or the signatory's 12 

designee for a period of at least 3 years. 13 

(c) The signatory must affirmatively represent either that the 14 

signatory is physically situated in this state, or that the 15 

signatory is physically located outside the geographic boundaries 16 

of this state and that either of the following apply: 17 

(i) The document is intended for filing with or relates to a 18 

matter before a court, governmental entity, public official, or 19 

other entity subject to the jurisdiction of this state. 20 

(ii) The document involves property located in the territorial 21 

jurisdiction of this state or a transaction substantially connected 22 

to this state. 23 

(d) The signatory must affirmatively state during his or her 24 

interaction with the witnesses on the 2-way real-time audiovisual 25 

technology what document they are executing. 26 

(e) Each title page and signature page of the document being 27 

witnessed must be shown to the witnesses on the 2-way real-time 28 

audiovisual technology in a manner clearly legible to the 29 
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witnesses, and every page of the document must be numbered to 1 

reflect both the page number of the document and the total number 2 

of pages of the document. 3 

(f) Each act of signing the document must be captured 4 

sufficiently up close on the 2-way real-time audiovisual technology 5 

for the witnesses to observe. 6 

(g) The signatory or the signatory's designee must transmit by 7 

facsimile, mail, or electronic means a legible copy of the entire 8 

signed document directly to the witnesses within 72 hours after it 9 

is executed. 10 

(h) Within 72 hours after receipt, the witnesses must sign the 11 

transmitted copy of the document as a witness and return the signed 12 

copy of the document to the signatory or the signatory's designee 13 

by facsimile, mail, or electronic means. 14 

(2) This section applies to a document described in subsection 15 

(1) executed on or after April 30, 2020 and before January 1, 2021. 16 

Sec. 2502. (1) Except Subject to section 1202, and except as 17 

provided in subsection (2) and in sections 2503, 2506, and 2513, a 18 

will is valid only if it is all of the following: 19 

(a) In writing. 20 

(b) Signed by the testator or in the testator's name by some 21 

other individual in the testator's conscious presence and by the 22 

testator's direction. 23 

(c) Signed by at least 2 individuals, each of whom signed 24 

within a reasonable time after he or she witnessed either the 25 

signing of the will as described in subdivision (b) or the 26 

testator's acknowledgment of that signature or acknowledgment of 27 

the will. 28 

(2) A will that does not comply with subsection (1) is valid 29 
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as a holographic will, whether or not witnessed, if it is dated, 1 

and if the testator's signature and the document's material 2 

portions are in the testator's handwriting. 3 

(3) Intent that the document constitutes a testator's will can 4 

be established by extrinsic evidence, including, for a holographic 5 

will, portions of the document that are not in the testator's 6 

handwriting. 7 

Sec. 3206. (1) Subject to 1953 PA 181, MCL 52.201 to 52.216, 8 

part 28 and article 10 of the public health code, 1978 PA 368, MCL 9 

333.2801 to 333.2899 and 333.10101 to 333.11101, and subsection 10 

(12), a funeral representative designated under subsection (2), a 11 

person with priority under subsections (3) to (5) or a person 12 

acting under subsection (6), (7), (8), or (9) is presumed to have 13 

the right and power to make decisions about funeral arrangements 14 

and the handling, disposition, or disinterment of a decedent's 15 

body, including, but not limited to, decisions about cremation, and 16 

the right to retrieve from the funeral establishment and possess 17 

cremated remains of the decedent immediately after cremation. The 18 

handling, disposition, or disinterment of a body must be under the 19 

supervision of a person licensed to practice mortuary science in 20 

this state. 21 

(2) Except Subject to section 1202, and except as otherwise 22 

provided in this subsection and subject to the priority in 23 

subsection (3), an individual 18 years of age or older who is of 24 

sound mind at the time a funeral representative designation is made 25 

may designate in writing another individual who is 18 years of age 26 

or older and who is of sound mind to have the rights and powers 27 

under subsection (1). All of the following apply to a funeral 28 

representative designation under this subsection: 29 
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(a) For purposes of this section and sections 3206a and 3206b, 1 

an individual who is named in a funeral representative designation 2 

to have the rights and powers described in subsection (1) is known 3 

as a funeral representative and an individual who makes a funeral 4 

representative designation is known as a declarant.  5 

(b) A funeral representative designation under this subsection 6 

must be in writing, dated, and signed voluntarily by the declarant 7 

or signed by a notary public on the declarant's behalf under 8 

section 33 of the Michigan notary public act, law on notarial acts, 9 

2003 PA 238, MCL 55.293. A funeral representative designation may 10 

be included in the declarant's will, patient advocate designation, 11 

or other writing. If a funeral representative designation is 12 

contained in an individual's will, the will is not required to be 13 

admitted to probate for the funeral representative designation to 14 

be valid. A funeral representative designation must be 1 or both of 15 

the following:  16 

(i) Signed in the presence of and signed by 2 witnesses. A 17 

witness under this section may not be the funeral representative or 18 

an individual described in subdivision (c)(ii) to (iv). A witness 19 

shall not sign the funeral representative designation unless the 20 

declarant appears to be of sound mind and under no duress, fraud, 21 

or undue influence. 22 

(ii) Acknowledged by the declarant before a notary public, who 23 

endorses on the funeral representative designation a certificate of 24 

the acknowledgment and the true date of taking the acknowledgment. 25 

(c) The following individuals may not act as a funeral 26 

representative for the declarant unless the individual is the 27 

surviving spouse or is a relative of the declarant: 28 

(i) An officer, partner, member, shareholder, owner, 29 
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representative, or employee of a funeral establishment that will 1 

provide services to the declarant. 2 

(ii) A health professional, or an employee of or volunteer at a 3 

health facility or veterans facility, who provided medical 4 

treatment or nursing care to the declarant during the final illness 5 

or immediately before the declarant's death, or a partner, member, 6 

shareholder, owner, or representative of the health facility where 7 

medical treatment or nursing care was provided. 8 

(iii) An officer, partner, member, shareholder, owner, 9 

representative, or employee of a cemetery at which the declarant's 10 

body will be interred, entombed, or inurned. 11 

(iv) An officer, partner, member, shareholder, owner, 12 

representative, or employee of a crematory that will provide the 13 

declarant's cremation services. 14 

(3) The following have the rights and powers under subsection 15 

(1) in the following order of priority: 16 

(a) If the decedent was a service member at the time of the 17 

decedent's death, a person designated to direct the disposition of 18 

the service member's remains according to a statute of the United 19 

States or regulation, policy, directive, or instruction of the 20 

Department of Defense. 21 

(b) A funeral representative designated under subsection (2). 22 

(c) The surviving spouse.  23 

(d) Subject to subdivision (e), the individual or individuals 24 

18 years of age or older in the following order of priority: 25 

(i) The decedent's children. 26 

(ii) The decedent's grandchildren. 27 

(iii) The decedent's parents. 28 

(iv) The decedent's grandparents. 29 
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(v) The decedent's siblings. 1 

(vi) A descendant of the decedent's parents who first notifies 2 

the funeral establishment in possession of the decedent's body of 3 

the descendant's decision to exercise his or her rights under 4 

subsection (1). 5 

(vii) A descendant of the decedent's grandparents who first 6 

notifies the funeral establishment in possession of the decedent's 7 

body of the descendant's decision to exercise his or her rights 8 

under subsection (1). 9 

(e) If an individual described in subdivision (d) had the 10 

right to dispose of the decedent's body under subsection (1), but 11 

affirmatively declined to exercise his or her right or failed to 12 

exercise his or her right within 48 hours after receiving 13 

notification of the decedent's death, the individual does not have 14 

the right to make a decision about the disinterment of the 15 

decedent's body or possession of the decedent's cremated remains. 16 

(4) If the individual or individuals with the highest priority 17 

as determined under subsection (3) cannot be located after a good-18 

faith effort to contact and inform them of the decedent's death, 19 

affirmatively decline to exercise their rights or powers under 20 

subsection (1), or fail to exercise their rights or powers under 21 

subsection (1) within 48 hours after receiving notification of the 22 

decedent's death, the rights and powers under subsection (1) may be 23 

exercised by the individual or individuals in the same order of 24 

priority under subsection (3). If the individual or each of the 25 

individuals in an order of priority as determined under this 26 

subsection similarly affirmatively declines or fails to exercise 27 

his or her rights or powers within 48 hours after receiving 28 

notification that he or she may act under this subsection or cannot 29 
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be located, the rights or powers under subsection (1) pass to the 1 

next order of priority under subsection (3). For purposes of this 2 

subsection only, "exercise their rights or powers under subsection 3 

(1)" means notifying the funeral establishment in possession of the 4 

decedent's body of an individual's decision to exercise his or her 5 

rights or powers under subsection (1). 6 

(5) If 2 or more individuals share the rights and powers 7 

described in subsection (1) as determined under subsection (3) or 8 

(4), the rights and powers shall must be exercised as decided by a 9 

majority of the individuals who can be located after reasonable 10 

efforts. If a majority cannot agree, any of the individuals may 11 

file a petition under section 3207. 12 

(6) If no individual described in subsections (3) and (4) 13 

exists, exercises the rights or powers under subsection (1), or can 14 

be located after a sufficient attempt as described in subsection 15 

(10), and if subsection (7) does not apply, then the personal 16 

representative or nominated personal representative may exercise 17 

the rights and powers under subsection (1), either before or after 18 

his or her appointment. 19 

(7) If no individual described in subsections (3) and (4) 20 

exists, exercises the rights or powers under subsection (1), or can 21 

be located after a sufficient attempt as described in subsection 22 

(10), and if the decedent was under a guardianship at the time of 23 

death, the guardian may exercise the rights and powers under 24 

subsection (1) and may make a claim for the reimbursement of burial 25 

expenses as provided in section 5216 or 5315, as applicable. 26 

(8) If no individual described in subsections (3) and (4) 27 

exists, exercises the rights or powers under subsection (1), or can 28 

be located after a sufficient attempt as described in subsection 29 

10-17-2020 CSP and Probate Council Meetings 
Probate and Estate Planing Section 

Page 26 of 99



9 

   
DAW   H07806'20 

(10), if the decedent died intestate, and if subsection (7) does 1 

not apply, a special fiduciary appointed under section 1309 or a 2 

special personal representative appointed under section 3614(c) may 3 

exercise the rights and powers under subsection (1). 4 

(9) If there is no person under subsections (3) to (8) to 5 

exercise the rights and powers under subsection (1), 1 of the 6 

following, as applicable, shall exercise the rights and powers 7 

under subsection (1): 8 

(a) Unless subdivision (b) applies, the medical examiner for 9 

the county where the decedent was domiciled at the time of his or 10 

her death. 11 

(b) If the decedent was incarcerated in a state correctional 12 

facility at the time of his or her death, the director of the 13 

department of corrections or the designee of the director. 14 

(10) An attempt to locate a person described in subsection (3) 15 

or (4) is sufficient if a reasonable attempt is made in good faith 16 

by a family member, personal representative, or nominated personal 17 

representative of the decedent to contact the person at his or her 18 

last known address, telephone number, or electronic mail address. 19 

(11) This section does not void or otherwise affect an 20 

anatomical gift made under part 101 of the public health code, 1978 21 

PA 368, MCL 333.10101 to 333.10123. 22 

(12) An individual who has been criminally charged with the 23 

intentional killing of the decedent shall not exercise a right 24 

under subsection (1) while the charges are pending. 25 

(13) Except as otherwise provided in this subsection, a person 26 

who has the rights and powers under subsection (1) and who 27 

exercises the right over the disposition of the decedent's body 28 

must ensure payment for the costs of the disposition through a 29 
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trust, insurance, a commitment by another person, a prepaid 1 

contract under the prepaid funeral and cemetery sales act, 1986 PA 2 

255, MCL 328.211 to 328.235, or other effective and binding means. 3 

To the extent payment is not ensured under this subsection, the 4 

person described in this subsection is liable for the costs of the 5 

disposition. This subsection does not apply to a person who 6 

exercises the rights and powers under subsection (1) as provided in 7 

subsection (8) or (9). 8 

(14) As used in this section:  9 

(a) "Armed forces" means that term as defined in section 2 of 10 

the veteran right to employment services act, 1994 PA 39, MCL 11 

35.1092.the Army, Air Force, Navy, Marine Corps, Coast Guard, or 12 

other military force designated by Congress as part of the Armed 13 

Forces of the United States. 14 

(b) "Health facility" means that term as defined in section 15 

5653 of the public health code, 1978 PA 368, MCL 333.5653. 16 

(c) "Health professional" means that term as defined in 17 

section 5883 of the public health code, 1978 PA 368, MCL 333.5883. 18 

(d) "Medical treatment" means that term as defined in section 19 

5653 of the public health code, 1978 PA 368, MCL 333.5653. 20 

(e) "Michigan National Guard" means that term as defined in 21 

section 105 of the Michigan military act, 1967 PA 150, MCL 32.505. 22 

(f) "Nominated personal representative" means a person 23 

nominated to act as personal representative in a will that the 24 

nominated person reasonably believes to be the valid will of the 25 

decedent. 26 

(g) "Service member" means a member of the armed forces, a 27 

reserve branch of the armed forces, or the Michigan National Guard. 28 

Sec. 5108a. (1) Beginning April 30, 2020, a guardian, guardian 29 
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ad litem, or visitor may satisfy any requirement concerning a visit 1 

with an individual, including, but not limited to, a visit in the 2 

physical presence of a person under this act by instead conferring 3 

with the individual via 2-way real-time audiovisual technology that 4 

allows direct, contemporaneous interaction by sight and sound 5 

between the individual being visited and the guardian, guardian ad 6 

litem, or visitor. 7 

(2) This section does not apply after December 31, 2020. 8 

Sec. 5501. (1) A durable power of attorney is a power of 9 

attorney by which a principal designates another as the principal's 10 

attorney in fact attorney-in-fact in a writing that contains the 11 

words "This power of attorney is not affected by the principal's 12 

subsequent disability or incapacity, or by the lapse of time", or 13 

"This power of attorney is effective upon the disability or 14 

incapacity of the principal", or similar words showing the 15 

principal's intent that the authority conferred is exercisable 16 

notwithstanding the principal's subsequent disability or incapacity 17 

and, unless the power states a termination time, notwithstanding 18 

the lapse of time since the execution of the instrument. 19 

(2) A Subject to section 1202, a durable power of attorney 20 

under this section shall must be dated and signed voluntarily by 21 

the principal or signed by a notary public on the principal's 22 

behalf pursuant to under section 33 of the Michigan notary public 23 

act, law on notarial acts, 2003 PA 238, MCL 55.293. The durable 24 

power of attorney shall must be 1 or both of the following: 25 

(a) Signed in the presence of 2 witnesses, neither of whom is 26 

the attorney-in-fact, and both of whom also sign the durable power 27 

of attorney. 28 

(b) Acknowledged by the principal before a notary public, who 29 
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endorses on the durable power of attorney a certificate of that 1 

acknowledgment and the true date of taking the acknowledgment. 2 

(3) An attorney-in-fact designated and acting under a durable 3 

power of attorney has the authority, rights, responsibilities, and 4 

limitations as provided by law with respect to a durable power of 5 

attorney, including, but not limited to, all of the following: 6 

(a) Except as provided in the durable power of attorney, the 7 

attorney-in-fact shall act in accordance with the standards of care 8 

applicable to fiduciaries exercising powers under a durable power 9 

of attorney. 10 

(b) The attorney-in-fact shall take reasonable steps to follow 11 

the instructions of the principal. 12 

(c) Upon request of the principal, the attorney-in-fact shall 13 

keep the principal informed of the attorney-in-fact's actions. The 14 

attorney-in-fact shall provide an accounting to the principal upon 15 

request of the principal, to a conservator or guardian appointed on 16 

behalf of the principal upon request of the guardian or 17 

conservator, or pursuant to judicial order. 18 

(d) The attorney-in-fact shall not make a gift of all or any 19 

part of the principal's assets, unless provided for in the durable 20 

power of attorney or by judicial order. 21 

(e) Unless provided in the durable power of attorney or by 22 

judicial order, the attorney-in-fact, while acting as attorney-in-23 

fact, shall not create an account or other asset in joint tenancy 24 

between the principal and the attorney-in-fact. 25 

(f) The attorney-in-fact shall maintain records of the 26 

attorney-in-fact's actions on behalf of the principal, including 27 

transactions, receipts, disbursements, and investments. 28 

(g) The attorney-in-fact may be liable for any damage or loss 29 
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to the principal, and may be subject to any other available remedy, 1 

for breach of fiduciary duty owed to the principal. In the durable 2 

power of attorney, the principal may exonerate the attorney-in-fact 3 

of any liability to the principal for breach of fiduciary duty 4 

except for actions committed by the attorney-in-fact in bad faith 5 

or with reckless indifference. An exoneration clause is not 6 

enforceable if inserted as the result of an abuse by the attorney-7 

in-fact of a fiduciary or confidential relationship to the 8 

principal. 9 

(h) The attorney-in-fact may receive reasonable compensation 10 

for the attorney-in-fact's services if provided for in the durable 11 

power of attorney. 12 

(4) Before exercising authority under a durable power of 13 

attorney, an attorney-in-fact shall execute an acknowledgment of 14 

the attorney-in-fact's responsibilities that contains all of the 15 

substantive statements in substantially the following form: 16 

I, ____________________, have been appointed as attorney-in-17 

fact for ________________________, the principal, under a durable 18 

power of attorney dated __________. By signing this document, I 19 

acknowledge that if and when I act as attorney-in-fact, all of the 20 

following apply: 21 

(a) Except as provided in the durable power of attorney, I 22 

must act in accordance with the standards of care applicable to 23 

fiduciaries acting under durable powers of attorney. 24 

(b) I must take reasonable steps to follow the instructions of 25 

the principal. 26 

(c) Upon request of the principal, I must keep the principal 27 

informed of my actions. I must provide an accounting to the 28 

principal upon request of the principal, to a guardian or 29 
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conservator appointed on behalf of the principal upon the request 1 

of that guardian or conservator, or pursuant to judicial order. 2 

(d) I cannot make a gift from the principal's property, unless 3 

provided for in the durable power of attorney or by judicial order. 4 

(e) Unless provided in the durable power of attorney or by 5 

judicial order, I, while acting as attorney-in-fact, shall not 6 

cannot create an account or other asset in joint tenancy between 7 

the principal and me. 8 

(f) I must maintain records of my transactions as attorney-in-9 

fact, including receipts, disbursements, and investments. 10 

(g) I may be liable for any damage or loss to the principal, 11 

and may be subject to any other available remedy, for breach of 12 

fiduciary duty owed to the principal. In the durable power of 13 

attorney, the principal may exonerate me of any liability to the 14 

principal for breach of fiduciary duty except for actions committed 15 

by me in bad faith or with reckless indifference. An exoneration 16 

clause is not enforceable if inserted as the result of my abuse of 17 

a fiduciary or confidential relationship to the principal. 18 

(h) I may be subject to civil or criminal penalties if I 19 

violate my duties to the principal. 20 

Signature: _______________________ Date: 21 

______________________ 22 

(5) A third party is not liable to the principal or any other 23 

person because the third party has complied in good faith with 24 

instructions from an attorney-in-fact named in a durable power of 25 

attorney whether or not the attorney-in-fact has executed an 26 

acknowledgment that complies with subsection (4). A third party is 27 

not liable to the principal or any other person if the third party 28 

requires an attorney-in-fact named in a durable power of attorney 29 
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to execute an acknowledgment that complies with subsection (4) 1 

before recognizing the durable power of attorney. 2 

(6) An attorney-in-fact's failure to comply with subsection 3 

(4) does not affect the attorney-in-fact's authority to act for the 4 

principal as provided for in the durable power of attorney and does 5 

not affect the attorney-in-fact's responsibilities or potential 6 

liability to the principal. 7 

(7) Subsections (2) to (6) do not apply to any of the 8 

following: 9 

(a) A durable power of attorney executed before October 1, 10 

2012. 11 

(b) A delegation under section 5103 or a similar power of 12 

attorney created by a parent or guardian regarding the care, 13 

custody, or property of a minor child or ward. 14 

(c) A patient advocate designation or a similar power of 15 

attorney relating to the principal's health care. 16 

(d) A durable power of attorney that is coupled with an 17 

interest in the subject matter of the power. 18 

(e) A durable power of attorney that is contained in or is 19 

part of a loan agreement, security agreement, pledge agreement, 20 

escrow agreement, or other similar transaction. 21 

(f) A durable power of attorney in connection with a 22 

transaction with a joint venture, limited liability company, 23 

partnership, limited partnership, limited liability partnership, 24 

corporation, condominium, condominium association, condominium 25 

trust, or similar entity, including, without limitation, a voting 26 

agreement, voting trust, joint venture agreement, royalty 27 

agreement, license agreement, proxy, shareholder's agreement, 28 

operating agreement, partnership agreement, management agreement, 29 
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subscription agreement, certification of incorporation, bylaws, or 1 

other agreement that primarily relates to such an entity. 2 

(g) A power of attorney given primarily for a business or a 3 

commercial purpose. 4 

(h) A power of attorney created on a form prescribed by a 5 

government or a governmental subdivision, agency, or 6 

instrumentality for a governmental purpose. 7 

Sec. 5506. (1) An individual 18 years of age or older who is 8 

of sound mind at the time a patient advocate designation is made 9 

may designate in writing another individual who is 18 years of age 10 

or older to exercise powers concerning care, custody, and medical 11 

or mental health treatment decisions for the individual making the 12 

patient advocate designation. An individual making a patient 13 

advocate designation under this subsection may include in the 14 

patient advocate designation the authority for the designated 15 

individual to make an anatomical gift of all or part of the 16 

individual's body in accordance with this act and part 101 of the 17 

public health code, 1978 PA 368, MCL 333.10101 to 333.10123. The 18 

authority regarding an anatomical gift under this subsection may 19 

include the authority to resolve a conflict between the terms of 20 

the advance health care directive and the administration of means 21 

necessary to ensure the medical suitability of the anatomical gift. 22 

(2) For purposes of this section and sections 5507 to 5515, an 23 

individual who is named in a patient advocate designation to 24 

exercise powers concerning care, custody, and medical or mental 25 

health treatment decisions is known as a patient advocate and an 26 

individual who makes a patient advocate designation is known as a 27 

patient. 28 

(3) A Subject to section 1202, a patient advocate designation 29 
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under this section must be in writing, signed, witnessed as 1 

provided in subsection (4), dated, executed voluntarily, and, 2 

before its implementation, made part of the patient's medical 3 

record with, as applicable, the patient's attending physician, the 4 

mental health professional providing treatment to the patient, the 5 

facility where the patient is located, or the community mental 6 

health services program or hospital that is providing mental health 7 

services to the patient. The patient advocate designation must 8 

include a statement that the authority conferred under this section 9 

is exercisable only when the patient is unable to participate in 10 

medical or mental health treatment decisions, as applicable, and, 11 

in the case of the authority to make an anatomical gift as 12 

described in subsection (1), a statement that the authority remains 13 

exercisable after the patient's death. 14 

(4) A Subject to section 1202, a patient advocate designation 15 

under this section must be executed in the presence of and signed 16 

by 2 witnesses. A witness under this section shall not be the 17 

patient's spouse, parent, child, grandchild, sibling, presumptive 18 

heir, known devisee at the time of the witnessing, physician, or 19 

patient advocate or an employee of a life or health insurance 20 

provider for the patient, of a health facility that is treating the 21 

patient, or of a home for the aged as defined in section 20106 of 22 

the public health code, 1978 PA 368, MCL 333.20106, where the 23 

patient resides, or of a community mental health services program 24 

or hospital that is providing mental health services to the 25 

patient. A witness shall not sign the patient advocate designation 26 

unless the patient appears to be of sound mind and under no duress, 27 

fraud, or undue influence. 28 

(5) As used in this section, "community mental health services 29 
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program or hospital" means a community mental health services 1 

program as that term is defined in section 100a of the mental 2 

health code, 1974 PA 258, MCL 330.1100a, or a hospital as that term 3 

is defined in section 100b of the mental health code, 1974 PA 258, 4 

MCL 330.1100b. 5 
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HOUSE BILL NO. 6297

A bill to amend 2003 PA 238, entitled

"Michigan law on notarial acts,"

by amending section 26 (MCL 55.286), as added by 2018 PA 360, and

by adding section 26c.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 26. (1) A Subject to section 26c, a notary public may1

select 1 or more tamper-evident electronic notarization systems to2

perform notarial acts electronically. A person may not require a3

notary public to perform a notarial act electronically with an4

October 08, 2020, Introduced by Rep. Lightner and referred to the Committee on Government
Operations.
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electronic notarization system that the notary public has not1

selected.2

(2) Before a notary public performs the notary public's3

initial notarial act electronically, the notary public shall notify4

the secretary that the notary public will be performing notarial5

acts electronically and identify the electronic notarization system6

the notary public intends to use for electronic notarizations. If7

the secretary and the department of technology, management, and8

budget have approved the use of 1 or more electronic notarization9

systems under section 26a, the notary public must select the system10

he or she intends to use from the approved electronic notarization11

systems. The secretary may disallow the use of an electronic12

notarization system if the electronic notarization system does not13

satisfy the criteria described in section 26a.14

Sec. 26c. (1) Notwithstanding any other provision of this act,15

beginning April 30, 2020, a notary public may utilize a 2-way real-16

time audiovisual technology to perform notarial acts electronically17

if all of the following requirements are met:18

(a) The 2-way real-time audiovisual technology allows direct19

interaction between the individual seeking the notary's services,20

any witnesses, and the notary, so that each can communicate21

simultaneously by sight and sound through an electronic device or22

process at the time of the notarization.23

(b) The 2-way real-time audiovisual technology is capable of24

creating an audio and visual recording of the complete notarial act25

and the recording must be made and retained as a notarial record in26

accordance with section 26b(7) to (9).27

(c) The individual seeking the notary's services and any28

required witnesses, if not personally known to the notary, presents29
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satisfactory evidence of identity to the notary during the video1

conference, and does not merely transmit it before or after the2

transaction, to satisfy the requirements of this act and any other3

applicable law.4

(d) Subject to subdivision (e), the individual seeking the5

notary's services affirmatively represents either that the6

individual is physically situated in this state, or that the7

individual is physically located outside the geographic boundaries8

of this state and that either 1 of the following applies:9

(i) The document is intended for filing with or relates to a10

matter before a court, governmental entity, public official, or11

other entity subject to the jurisdiction of this state.12

(ii) The document involves property located in the territorial13

jurisdiction of this state or a transaction substantially connected14

to this state.15

(e) If an individual is physically located outside of the16

geographic boundaries of this state, the notary has no actual17

knowledge that the individual's act of making the statement or18

signing the document is prohibited by the laws of the jurisdiction19

in which the individual is physically located.20

(f) The individual seeking the notary's services, any required21

witnesses, and the notary are able to affix their signatures to the22

document in a manner that renders any subsequent change or23

modification of the remote online notarial act to be tamper24

evident.25

(g) The individual seeking the notary's services or the26

individual's designee transmits by facsimile, mail, or electronic27

means a legible copy of the entire signed document directly to the28

notary on the same date it was signed. This requirement applies29
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regardless of the manner in which the document is signed.1

(h) Once the notary has received a legible copy of the2

document with all necessary signatures, the notary notarizes the3

document and transmits the notarized document back to the4

individual seeking the notary's services.5

(i) The official date and time of the notarization is the date6

and time when the notary witnesses the signature via 2-way real-7

time audiovisual technology as required under this section.8

(2) This section does not apply after December 31, 2020.9
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MEMORANDUM 
 
 

To:  Committee on Special Projects 

From:  Kathleen Goetsch  

Date: 10/9/2019 

Re:  EPIC modifications proposed by  
   Elder Abuse Task Force  
 
 

I have reviewed the proposals of the Elder Abuse Task Force to revise parts of 
EPIC, in particular, the Guardian and Conservator sections. I offer this report as my 
analysis and summary of the recommendations. This summary addresses only proposed 
modifications to EPIC, it does not address any proposed modifications to criminal 
statutes or the court rules.  

 

This report is strictly my own work. It is being shared with the guardianship 
committee at the same time as it is being forwarded to Council Officers for preparation 
of the October meeting materials. Obviously as of this writing the committee has not 
weighed in on any of my comments. We will be considering these proposals over the 
next several weeks.  

 

These proposals are far reaching and substantially modify elements of EPIC. If 
these proposals are seriously considered by the legislature now or in the future, I think 
it is important for the guardianship committee and counsel have as much information 
and analysis as possible before deciding whether or not to take a public policy position.  

 

One of the key factors through-out these proposals is the fact that 
conservatorships and guardianship in particular, involves important due process rights. 
The individual subject to the petition, and if appointed a guardian, faces restrictions on 
their basic human rights because a 3rd party is now making decisions for that person. 
Due care to protect due process must be exercised when these petitions are considered 
and ruled upon.  
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A copy of the Elder Abuse Task Force recommendations has been included with 
the meeting packet. I invite comments, questions or concerns from Council Members 
and anyone else reading these materials. Your comments, questions concerns will be 
shared with the committee.  

 

1. Family Rights Act Subcommittee Report: 

 
The Subcommittee concludes that “there appears to be as many counties as ways that a 

probate court can determine whether a family member (or anyone with statutory priority) is 
suitable.” I don’t know that this is a bad thing. I realize that as an attorney we do like to be able 
to give our client some idea about the likelihood of success of an argument advanced. However, 
limiting a court’s application of discretion is not the wisest way to legislate similar outcomes 
based on similar facts.  

 
There is a current inconsistency between .5313 and .5409 in that .5409 (appointment of 

conservator), in subsection 2 uses the phrase “the protected person’s best interests”. But the 
“best interests” criteria is only applicable if there are 2 or more suitable people who have equal 
priority. There is no similar “best interests” in the current version of .5313 – appointment of a 
guardian.  

 
The proposed modifications completely drop or ignore the concept of “best interests”. 

The proposed modifications attempt to define the term “suitability” and require the court to 
make specific findings about suitability. Suitability is defined in new subsections 5 – 8 in .5313 
and new subsections 3 – 8 in .5409. A new term is introduced “interpersonal disputes” and 
cannot be used as the sole reason for failure of a court to follow the statutory priorities. The 
proposed modifications to .5313 & .5409 appear to me to be more concerned about strictly 
adhering to the statutory priorities, while statutorily ignoring the “best interests” of the 
individual who is the subject of the petition. I believe there is more emphasis placed on “family 
rights” than the rights of the subject of the petition.  

 
A new subsection 2 is added to .5414, which would allow a court to act on an “informal 

letter” to the court concerning a conservatorship. Currently “informal letters” are statutorily 
recognized only in guardianships.  

 
Most troubling to me is the proposed amendment to .5314 – proposed new subsection 

k, which limits the ability of the guardian and/or court to restrict the ability to “communicate, 
visit or interact with a person” . . . Subsection 4 of new section k does allow a guardian to 
provide written notice to an individual why their “interaction” is being restricted, so long as, the 
guardian gives the notice on a SCAO approved form within 7 days of the restriction. Subsection 
5 states that failure to give the notice may be cause for the guardian’s removal. I firmly believe 
that under the current law, a court may remove a guardian for unreasonably restricting contact 
with their ward. My concern is that this requirement goes beyond notice to interested persons 

10-17-2020 CSP and Probate Council Meetings 
Probate and Estate Planing Section 

Page 44 of 99



3 | P a g e  
 

– and expands it to a much larger class of “persons”, which could include a more remote 
relative or a neighbor or “friend” that has taken undue advantage of the adult. The proposal 
also does not define the terms “interaction” or “restrict”.  

 
Also very troubling is the inclusion of subsection 1. Section k: (1) the Adult expressed in 

a valid Power of Attorney, Patient Advocate Designation, or any other writing or 
communication that the adult does not wish to communicate, visit or interact with the 
individual. This potentially complicates drafting a POA and/or PAD beyond belief. This may 
create an affirmative duty on attorneys to engage in discussions with their clients about their 
“preferences for interaction with others”. I think subsection (1) should be totally struck.  

 
Other proposed modifications to the “Family Rights Act” include  
 
>requiring a judge to make specific findings on the record why a person is restricted to 

filing a request for modification no sooner than 182 days pursuant to .5310(3).  
>requiring an annual review of a guardianship rather than every 3 years as is the current 

law pursuant to .5309. Interestingly, there is no similar proposal to requiring an “annual” 
allowance of an account of a conservator. Under current law a conservator’s account must be 
heard after the 1st account is filed and thereafter, hearings are only required every 3 years.  

>require the guardian to notify interested persons of a change in the ward’s address 
within 14 days of the change (currently, the guardian is required only to notify the court of the 
change.). 

>add a new SCAO Form “Notice of Rights to Family Members” 
> add subsection k to .5314 -Powers and Duties of Guardian.  
> add a mediation option to .5303 & .5408. Mediation would require the consent of the 

subject of the petition and the GAL. I think the court already has the power to authorize/order 
mediation, and likely is not used enough. I find very troubling the language requiring the 
presence of the individual subject to the petition at mediation unless “the court shows by clear 
and convincing evidence that being present at the mediation poses a significant risk of physical 
or psychological harm to the adult.” This appears to attempt to place the burden of proof on 
the court, rather than on the parties.  
 
 

2. Accounting Form Statute, Court Rule and SCAO Forms.  
 
The proposed changes would require a guardian overseeing property to file an inventory and 
annual accounting just as a conservator does.  
 
The proposed changes would also require “robust” documentation of expenditures in excess of 
$1000.00 reported in the accounting. This requirement will likely take some tweaking, such as, 
if you group together such things as “utilities” “medical” “house maintenance” you very likely 
will exceed $1000.00 so it will be necessary to make sure there is proper documentation. Also, 
if you give the protected individual regular spending money – is a check to the protected person 
sufficient documentation?  
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A potentially challenging item is identifying on the inventory items of “special or sentimental 
value”. By whose definition is the item “special or sentimental”? And what if it is an item that 
has significant monetary value, and may need to be liquidated to generate money for care? Will 
this likely increase litigation about the sale of particular items? Will a child claim “momma 
always promised me the Chippendale dining room set” or the “gold coin collection”. Will this 
serve as an opportunity to object to an accounting that reveals an item of special or 
sentimental value was sold for purposes of paying expenses of care of the protected person? 
Will this proposal create a duty on a conservator to do Medicaid planning? How else will you 
protect the $75,000.00 Chippendale Dinning Room suite? Or the painting that is now worth 
$80,000.00 that was given to the protected person by a “starving” artist, as “rent” for staying in 
the spare bedroom for a year?  
 
These issues may be ultimately defined by published case law. But is that what these proposed 
reforms are meant to do – create appellate issues? 
 

3. Emergency Guardianship/Removal from the Home 
 
It appears that this sub-committee may have been divided either into 2 distinct sub-committees 
- one addressing the Emergency/Temporary Guardian statutes and a separate sub-committee 
addressing permanent removal from the home.  
 
EPIC currently recognizes appointment of an emergency and/or temporary guardian in .5312. 
The current statute does not specify any standard of proof necessary for the appointment of a 
temporary guardian pursuant to an emergency. An emergency must be alleged or plead and if 
the court finds there is an emergency, then upon a “showing” that the person is an 
incapacitated person the court may appoint a temporary guardian. The proposed modifications 
are:  
 

 Require that the court must first find by a preponderance of evidence that an 
emergency exists and that notice was given to the individual.  

 Creates an entirely new subsection 2, allowing a court to appoint an emergency 
guardian without notice to the individual. Appointment without notice to the 
individual requires either an affidavit or ex-parte testimony showing by clear and 
convincing evidence that an emergency exists.  

 Restricts the emergency guardians appointment to no longer than 28 days and can 
be extended only 1 time for an additional 28 days. A court must hold a hearing with 
proper notice within 28 days after acting “under this section”. A court could allow an 
emergency guardian to act for up to 56 days without a “full” hearing pursuant to 
.5311.  

 Adds a final subsection 5 stating the appointment of an emergency guardian is not a 
determination that a basis exists for the appointment of a guardian pursuant to 
.5303 
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This proposal would re-write the current .5312 and address only true emergency situations. It 
establishes standards for determining an emergency and a higher standard to appoint an 
emergency guardian without notice to the individual. It retains the restriction that a temporary 
appointment is good for no longer than 28 days and must be limited in scope to those matters 
affected by the emergency.  
 
The proposal carves out a separate .5312a – which separately address the concept of a 
“temporary” guardian. It provides: 
 

  Appointment of a temporary guardian pursuant to .5201a & this section  
 I do not find a .5201a section (.5201 deals with minor guardianships & 5202a deals 
with minor guardianships originating in another state). There is a 5301a – which 
addresses adult guardianships originating in another state.  

 Subsections 2 & 3 of the new .5312a are the same as subsections 2 & 3 of the 
current .5312 and addresses the appointment of a temporary guardian if an 
appointed guardian is not effectively performing their duties.  

 
Section .5304 Evaluation and Report is substantially re-drafted requiring more detailed 
reporting, and adds sections (f – h) requiring a visitor to report on the individuals “ability to 
delegate responsibilities, affirmatively report the existence of POA’s, PAD’s DNR or other 
relevant documents and what if any supports and services are available to meet unmet needs 
of the individual. These latter reporting requirements may help the court assess whether the 
individual is truly in need of a guardian, or are they simply lacking available supportive services. 
 
Subsection .5306 remains substantially the same as the current .5306 with 2 notable changes:  
 

 Carved our from subsection (1) which currently ends with “Alternately the court may 
dismiss the proceedings or enter another appropriate order” and adds a completely 
new subsection (2), clearly stating that a court shall dismiss the proceeding if there is 
not clear and convincing evidence presented that the person is incapacitated and 
the appointment is necessary as a means of providing continuing care and 
supervision.  

 A totally new concept appears in new subsection (3) – authorizing a court to grant a 
stay of proceedings to allow the individual an opportunity to explore and acquire 
alternatives to the appointment of a guardian. Upon the individual showing to the 
court that they have properly appointed a legal agent, the court may dismiss the 
petition without further hearing. The court retains the authority under this section 
to appoint a temporary guardian, limited in scope, with the explicit finding that the 
individual has the capacity to execute a DPOA, PAD or otherwise name a legal agent.  

 
Subsection .5306a is modified to reflect each of the modifications recommended by the 
subcommittee. It should be noted that more than one subcommittee has tinkered with .5306a 
to include their various recommendations. Someone is going to have to meticulously review the 
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final drafts to assure that .5306a incorporates all the modifications to the individual’s notice of 
rights.  
 
 
 
 
 

4. Ward Placement Subcommittee: 
 
The changes proposed by this sub-committee are substantial. The committee recommends and 
entirely new section .5314a which would limit the guardian’s ability to “permanently” remove 
an individual subject to a guardianship without first consulting with the individual. It would 
require a petition to the court for the removal, documenting that the individual is either in 
favor of the move or objects to it. If the individual does not object to the removal, the court 
must appoint a GAL to investigate & report back to the court. If the GAL reports that the 
individual does not object to the removal, the court may sign the order for removal without 
hearing – or the court may elect to set the matter for hearing. If the individual objects then the 
court must appoint an attorney for the individual and proceed with a hearing.  
 
The proposal provides for an ex-parte procedure, requiring affidavits and/or ex-parte 
testimony, if failure to move the individual promptly would pose a threat to the safety or 
security of the person. If the court finds by clear and convincing evidence that delaying the 
change is likely to result in substantial harm, then the court shall grant the ex-pare request and 
hold a hearing within 7 days of the order to determine if the order shall be made permanent. A 
proposed guardian may request the authority to remove the individual at an initial hearing on 
the petition for guardianship.  
 
The proposal codifies the criteria to be used by the guardian in deciding about a move. The 
guardian is prohibited from considering their own convenience as a primary reason for the 
change.  
 
The proposal also requires a guardian to consult with the ward about the proposed move.  
 
Of concern to me - is that it appears that notice of an intended permanent move is required to 
be given only to the individual subject to the guardianship. This of course can be addressed in 
the court rules – but the statute seems to address only notice to the individual.  
 
 I am also concerned that the statute mandates granting an ex-parte request. I’m not 
comfortable with a statute that mandates a judicial finding based on affidavits and ex-parte 
testimony. I suspect most judges will not find the clear and convincing standard has been met 
thus requiring a hearing. And assuming that all interested parties are notified of the hearing, 
you may not have consensus among the interested parties, and essentially you put the judge in 
the position of being the guardian and making the decision regarding a permanent move.  
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5. Guardianship Certification Subcommittee 

 
This proposal makes significant changes to .5106 – the statute dealing with appointment of a 
professional guardian. It requires that “professional guardians & conservators” must be 
certified. The certification process will be set forth by the Administrative Order of the Michigan 
Supreme Court. Attorneys who are serving for no more than 3 individuals as guardian and/or 
conservator are exempt from certification. Also exempt is someone (non-attorney) who serves 
for no more than 2 individuals and receives no compensation for their services. Another 
category of people exempt from certification is an individual related by blood, adoption, 
marriage including step and half relations. I do not believe the latter 2 categories of individuals 
qualify to be considered “professional” guardian or conservator.  
 
 It will also require professional guardians to visit each ward monthly. While apparently 
requiring non-professionals to visit only every 3 months. A certified guardian is prohibited from 
delegating their visiting duties to an individual who is not certified. However pursuant to 
subsection (8) of the proposal, “if due to extenuating circumstances a non-agency guardian is 
unable to complete a monthly required visit the non-certified guardian may delegate that 
responsibility to an appropriate and trustworthy individual.  
 
The proposal refers to “agency” guardians and “non-agency” guardian and attempts to restrict 
delegation of certain decision-making authority to support staff of both types of guardians. The 
proposal however requires both agency and non-agency guardians to be certified, unless they 
fall within one of the exemptions, so I do not see the need to distinguish between agency and 
non-agency guardians. I believe that in an effort to emphasize the need to have the “certified 
guardian” accountable and responsible to their wards, these modifications are too restrictive 
and get bogged down in minutia that is not necessary.  
 
My greater concern about this provision is that rather than encouraging a strong group of 
competent professional guardians, it will instead create a “cottage-industry”. I fear we will see 
more agency type professional guardians and fewer individual professional guardians. 
Certification and continuing education can be expensive and time consuming. It may create a 
situation where it is cost prohibitive for an individual to become certified. Many of the cases 
that professional guardians are appointed are the high conflict, volatile, time intensive cases– 
individuals are not going to “volunteer” to take on these volatile cases.  
 

6. GAL SCAO/Courts Subcommittee: 
 
This subcommittee made recommendations for modifications to the statutes governing GAL 
appointment and duties. Specifically, the duties and obligations of the GAL are expanded 
greatly to include a number of things not currently required, such as, impediments to the 
individual subject to the petition to be able to attend the court hearing, if the individual does 
not want a particular person[s] appointed, if there is any special or sentimental property that 
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the individual identifies, how long the GAL spent speaking with the individual, as well as, a host 
of other requirements.  
 
The proposed modifications also make it clear that a GAL may be appointed in subsequent 
proceedings affecting the guardianship or conservatorship. The court may appoint a “Special 
GAL” whose duties are defined by the appointing order.  
 
Significant changes are the requirement that the written report and testimony of the GAL are 
admissible only to the extent of the Michigan Rules of Evidence. A report that relies on hearsay 
will not be admissible. A GAL’s oral report will not be “admitted” to the extent that it relies on 
or reports hearsay evidence. The proposed changes also mandate that the report be in writing, 
submitted 7 days prior to the hearing (which may cause issues especially if the GAL is appointed 
only 14 – 18 days prior to the hearing), and that the GAL must attend the hearing.  
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Procedural Rights of the Petitioned Individual & Interested Parties 
(700.5104, 700.5303, 700.5304, 700.5306, 700.5306a, 700.5312, 

700.5312a,700.5406) 
House Bill ___ | Senate Bill ___ 

 
.5104 – Request for Notice; interested person. 
.5303 – Court appointment of guardian of an incapacitated individual; procedure 
.5304 – Evaluation and Report 
.5306 – Court appointment of guardian of incapacitated person; findings; 
appointment of limited guardian; effect of patient advocate designation 
.5306a – Rights of individual for whom guardian is sought or appointed; form  
.5312 – Court exercise of guardian; temporary guardian 
.5406 – Procedure concerning hearing and order on original petition [Conservator] 
 
Background 
In 1998, the Michigan Legislature adopted Public Act 386, the Estate and Protected 
Individuals Code.  The act provides for appointment of guardians for incapacitated 
adults and for appointment of conservators if an individual is unable to manage 
property and business effectively due to illness or other limitation.    
 
The Problem 
Allegedly incapacitated individuals who are the subject of a 
guardianship/conservatorship petition often find that proceedings take place with 
little notice, providing few opportunities to consider or pursue alternative, and that 
the whole proceeding takes only a few minutes.  In some instances, entire cases may 
be decided without the presence of participating of the allegedly incapacitated 
individual despite the significant impact the outcome will have on their civil 
liberties.  Because of the rapid nature of these cases and insufficient statutory 
protections, medical evidence is often underdeveloped or insufficient to provide the 
court with meaningful guidance to determine the capabilities and limitations of the 
subject of the petition.  Additionally, the statute provides very little guidance to 
Courts regarding when it is appropriate to appoint a temporary guardian making 
the standard highly discretionary.  
 
The Solution 
Individuals subject to guardianship/conservatorship petitions should be afforded the 
time and ability to prepare a response to the petition and, if they wish, to be present 
at hearings.  To ensure these rights are afforded, there should be a specific and 
limited standard of proof required for emergency guardianship petitions, allowance 
for the development of evidence, including a requirement that medical evidence be 
holistic and legible, and provisions ensuring that the subject of a petition has the 
opportunity to be present at trial.  
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House Bill ___ and Senate Bill ___ requires the Court to set an “initial” hearing 
after a petition is newly filed so that a scheduling order can be entered, allowing 
meaningful preparation for trial.  It allows the Court to stay proceedings so 
alternatives to guardianship can be explored.  It requires medical evidence to 
adhere to certain minimal standards and allows a Court to require interested 
persons to facilitate attendance of an allegedly incapacitated person who wishes to 
attend. Finally, the bill gives a specific and limited standard of proof for courts to 
apply when considering an emergency petition for guardianship with a process for 
court review following any initial appointment.  
 
The subject of the petition always has the right to be present – even in emergency 
circumstances.    
 
The statutes do not specifically define when an “emergency” exists.   So it is a 
subjective standard.    Different judges may determine “emergency” differently.   
The real problem here is the subjectivity exercised by different people.   Frankly I 
think subjectivity is a good thing.   Maybe the solution is better education of 
Probate Judges with an emphasis on the fact that a guardianship, and possibly a 
conservatorship  can serve as a restraint on an individuals rights.   Therefore 
utmost care must be exercised when making a ruling on a petition.     
 
�
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EXHIBIT 6 
Elder Abuse Task Force 

Legislation Review 
 

Guardian or Conservator 
Qualifications & Priority of 

Appointment 
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Guardian or Conservator Qualifications & Priority of Appointment 
(700.5106, 700.5106a, 700.5313, 700.5409) 

House Bill ___ | Senate Bill ___ 
 
 

.5106 – Appointment or Approval of Professional Guardian or Professional 
Conservator  
.5313 – Who may be appointed Guardian  
.5409 – Who may be appointed Conservator – priorities  
 
There is presently no .5106a  It is unclear from this presentation what would be 
covered in .5106a. 
 
Background 
In 1998, the Michigan Legislature adopted Public Act 386, the Estate and Protected 
Individuals Code (EPIC).  The act provides for appointment of guardians for 
incapacitated adults and for appointment of conservators if an individual is unable 
to manage property and business effectively due to illness or other limitation.   
 
The Problem 
Some individuals and organizations, as their primary source of income, serve as a 
guardian or conservator for hundreds of protected individuals.  Yet, there is 
currently no requirement that a guardian or conservator have any training or 
education.  Further, EPIC does not specifically allow an organization, rather than 
an individual, to serve as a professional guardian or conservator.  Most likely this 
statement is true – professional conservator and professional guardian are defined 
by 700.1106(t) & (u) --  ‘ . . . means a person that provides 
[conservator/guardianship] services for a fee.   This section impliedly state that 
anyone who serves as conservator/guardian for 3 or more individuals is classified as 
“professional”.   Note the statues authorize ANYONE  to charge for their services, 
even if not a professional.                                     
 
EPIC currently outlines an order of priority in which a guardian or conservator 
should be selected, which favors appointing family and someone the protected 
person chooses.  However, EPIC’s priority order is frequently ignored, particularly if 
there are disputes within the ward’s family, in favor of appointing a professional 
guardian or conservator.   
 
 
The Solution 
Professional guardians and conservators should be required to have a minimum 
level of training.  The court should also be explicitly permitted to appoint an 
organization as guardian or conservator.  Finally, the court should be required to 
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appoint a guardian or conservator for a protected person using EPIC’s priority 
order.   
 
House Bill ___ and Senate Bill ___ requires professional guardians or conservators 
to be certified as meeting the requirements articulated by Michigan Supreme Court 
administrative order.  The bill additionally provides that a professional guardian or 
conservator may be an individual or an organization.  It also requires that if a court 
does not appoint a guardian or conservator with priority, it must make specific 
findings on the record why a person with priority is not suitable to serve.  The bill 
further states that the court must not decline to appoint a person with priority 
because of interpersonal disputes alone.   
 
�
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EXHIBIT 7 
Elder Abuse Task Force 

Legislation Review 
 

Duties of Guardians, 
Conservators, and  

Guardians Ad Litem 
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Duties of Guardians, Conservators, and Guardian Ad Litems 
(700.5305, 700.5314, 700.5314a-c, 700.5416, 700.5417, 700.5418) 

House Bill ___ | Senate Bill ___ 
 
 

.5305 – Guardian ad litem; duties; compensation; legal counsel  

.5314 – Powers and duties of guardian 

.5416 – General duty of conservator 

.5417 – Inventory and records 

.5418 – Accounts.   
 
Background 
In 1998, the Michigan Legislature adopted Public Act 386, the Estate and Protected 
Individuals Code (EPIC).  The act provides for appointment of guardians for 
incapacitated adults and for appointment of conservators if an individual is unable 
to manage property and business effectively due to illness or other limitation.  The 
act also enumerates duties of guardians, conservators, and guardian ad litems.  
 
The Problem 
The role of a guardian ad litem is not clearly distinguished in EPIC from that of an 
attorney appointed to represent a petitioned person.  A guardian ad litem should be 
a neutral intermediary, but currently a guardian ad litem is permitted to act as an 
advocate on the subject of whether a guardian or conservator should be appointed, 
and on the subject of the designated appointee.  
 
I disagree – I think the duties of a GAL are clearly laid out in EPIC.   I know many 
courts will appoint the GAL as the Attorney – advocate of the individual subject to 
the petition, if the court determines no conflict exists.    This procedure does present 
a potential problem, in that attorney/client confidentiality  does not attach to the 
GAL role/ duties and therefore a GAL turned Attorney could be called to testify at a 
contested hearing.    
 
EPIC currently does not require guardians and conservators with authority over a 
ward’s property to treat items of sentimental value with elevated care, which 
results in important items being destroyed or lost when they have no monetary 
value.   
 
Well sort of true.    Guardians and conservators are not required to itemize or 
otherwise treat items of sentimental value any differently than other property of 
the individual.    The Problem – define items of sentimental value – and how to 
justify how they are disposed of  -- for example  -- a monetarily valuable “artifact” – 
should it be sold and used for the individual’s care at home – or should it be kept 
and maybe depriving the person of the benefit of its value.    Items without much 
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value other than sentimental  -- well if the individual is downsizing – how much 
“sentiment” do you hang onto.    
 
 
Guardians and conservators are also not required to file statements from financial 
institutions along with required annual accountings,  
 
 
This statement is just plain false – see MCR 5.409(c)  Conservators are required to 
attach statements from the financial institution confirming the balance as stated in 
the account.   The statement must be dated within 30 days of the account period.   
 
and are not generally required to submit receipts, even for large expenditures.   
 
This is true under EPIC – however, a court can require a conservator to produce 
proof.   And the conservator is tasked with maintaining appropriate supporting 
records to document their accounts. 
 
Professional guardians are also only required to visit wards every three months. 
 
True.   
 
 
The Solution 
The role of a guardian ad litem must be clearly delineated in statute as that of a 
neutral party. Conservators and guardians with authority over a ward’s property 
must take special precautions to safeguard items of sentimental value belonging to 
a ward. Conservators and guardians with authority over a ward’s property must 
also be required to submit documentation along with the annual accounting of the 
ward’s property.  Professional guardians must visit wards more frequently. 
 
House Bill ___ and Senate Bill ___ clarifies that a guardian ad litem does not 
represent a petitioned individual and may not advocate in opposition to a petitioned 
individual’s wishes. 
 
This may be slightly different than the original proposal  -- but essentially what it 
proposes is a codification that a GAL may not  serve as Attorney for the individual 
subject to the petition if the individual challenges the petition.   Based on the 
suggested language it would be up to the GAL to determine if they could represent 
the individual.    
 
See my comments in my original report.   
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  This bill also requires conservators and guardians with authority over a ward’s 
property to list items of sentimental value on the initial inventory.  It also requires 
conservators and guardians with authority over a ward’s property to submit 
receipts for expenditures over $1,000 with the annual accounting, and to include 
statements from financial institutions with the annual accounting.  The bill 
requires professional guardians to visit wards on a monthly basis.  
 
See my comments in my original report.    I believe there is too much emphasis on 
“sentimental” value.   And it is very subjective. 
 
The proposed bill treats professional fiduciaries very differently than “non-
professional”  in that professionals must visit monthly.    I think it has the impact of 
codifying a “mistrust” of the professional fiduciary.  Additionally, it may have the 
unintended consequence of adding cost to the guardianship by requiring a greater 
amount of time spent by the professional.   
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EXHIBIT 8 
Elder Abuse Task Force 

Legislation Review 
 

Rights of Ward and  
Interested Parties  
After Appointment 
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Rights of Ward and Interested Parties After Appointment 
(700.5310, 700.5414, 700.5415) 
House Bill ___ | Senate Bill ___ 

 
.5310 – Removal or resignation of guardian 
.5414 – Death, resignation, or removal of conservator 
.5415 – Petitions for orders subsequent to appointment  
 
Background 
In 1998, the Michigan Legislature adopted Public Act 386, the Estate and Protected 
Individuals Code (EPIC).  The act provides for appointment of guardians for 
incapacitated adults and for appointment of conservators if an individual is unable 
to manage property and business effectively due to illness or other limitation.  The 
act also provides methods by which changes in the guardianship and 
conservatorship can be requested.  
 
The Problem 
Once a guardian or conservator is appointed, it is difficult for a ward and their 
family members to have the conditions of protection modified, even though EPIC 
currently allows for modifications.  In some cases, an individual may only need the 
protection of a guardian or conservator for a short time due to temporary illness or 
injury.  In other circumstances, a ward may continue to need protection, but may 
wish to have the entity named as guardian or conservator changed because of an 
alteration of circumstances.  For example, a ward’s family member may be 
inappropriate for initial appointment because they live far away, but if the family 
members relocates, then the family member may be appropriate for appointment.  
Yet courts are reluctant to make changes to guardianship and conservatorship 
appointments. 
 
It is also difficult for wards or their family members to object to conditions of 
guardianship or conservatorship, or to question the how a ward’s property is used.  
Further, there is no clear procedure for appointing an interim guardian when an 
appointed guardian is not performing their duties appropriately. 
 
The Solution 
Wards or those who are interested in the ward’s welfare must be able to easily 
request changes in guardianships and conservatorships, and to request an 
explanation of how a ward’s property has been used.  The court must be able to 
appoint an interim guardian to protect a ward’s interests. 
 
House Bill ___ and Senate Bill ___ allows wards or interested parties to send 
informal letters to the court requesting changes in guardianships and 
conservatorships, and asking for an accounting of the ward’s property.  It also 
requires appointment of a neutral guardian ad litem when an accounting is 
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requested.  Finally, it provides a mechanism for appointment of an interim 
guardian when an appointed guardian is not performing their duties effectively.  
 
Basically all these rights are currently in the statues.    Specifically, persons 
interested in the incapacitated individuals welfare can simply write a letter to the 
court about their concerns.    The same provision is not specifically included in the 
statutes related to conservatorships – but I think most courts will not ignore such a 
concern given the appropriate circumstances.    Keep in mind that some of these 
cases are motivated by control over money – or more importantly – the inheritance.   
The statues do require conservators to keep accurate records of their financial 
activity and conservators are required to make it reasonable available to interested 
parties.     
�
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 Council Materials 
 

 
 
 
 
 
 
 
 
 
 
 
 

 

10-17-2020 CSP and Probate Council Meetings 
Probate and Estate Planing Section 

Page 64 of 99



MEETING OF THE COUNCIL OF THE 
PROBATE & ESTATE PLANNING SECTION OF THE 

STATE BAR OF MICHIGAN 
October 17, 2020 

Agenda 
 

I. Call to Order and Welcome (David P. Lucas) 

II. Zoom Roll Call Confirmation of Attendees from Listing (David P. Lucas) 

III. Excused Absences (David P. Lucas) 

IV. Lobbyist’s Report (Public Affairs Associates) 

V. Monthly Reports: 

A. Minutes of Prior Council Meeting (James P. Spica)—Attachment 1 

B. Chair's Report (David P. Lucas)—Attachments 2–3  

C. Committee on Special Projects (Nathan Piwowarski) 

VI. Others Presenting Oral Reports 

Tax Committee (J.V. Anderton)—Attachment 4 

VII. Written Reports Only 

A. Treasurer's Report (Katie Lynwood)—Attachment 5 

B. Report on the Probate Journal (Nancy L. Little)—Attachment 6 

VIII. Supplemental Written Report 

Public Affairs Associates COVID-19 Update—Attachment 7 

IX. Other Business 

X. Adjournment 

 
The next Probate & Estate Planning Council meeting will be Friday, November 13, 
2020 at 9 AM. ATTENDANCE WILL BE STRICTLY "REMOTE" VIA ZOOM, and 
preregistration will be required. 
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ATTACHMENT 1 
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ATTACHMENT 2 
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State Bar of Michigan
Probate and Estate Planning Section

2020 - 2021 Standing Committees

Standing
Committee mission Chairperson Members

Amicus Curiae review litigants’ applications and Courts’
requests for the Section to sponsor amicus
curiae briefs in pending appeals cases
relating to probate, and estate and trust
planning, and oversee the work of legal
counsel retained to prepare and file amicus
briefs

Andrew B.
Mayoras

Annual meeting plan the Section’s Annual Meeting David P. Lucas
[as Section
Chairperson]

[Section Chairperson
only]

Awards periodically make recommendations
regarding recipients of the Michael Irish
Award, and consult with ICLE regarding
periodic induction of members in the George
A. Cooney Society

Christopher A.
Ballard
[as immediately
previous
Section
Chairperson]

Marlaine Teahan
Marguerite Munson
Lentz
[as previous Section
Chairpersons]

Budget develop the Section’s annual budget James P. Spica
[as immediately
previous
Section
Treasurer]

Mark E. Kellogg
Katie Lynwood
[as incoming Treasurer
and immediately previous
Section Secretary]

Bylaws review the Section’s Bylaws, to ensure
compliance with State Bar requirements, to
include best practices for State Bar Sections,
and to assure conformity to current practices
and procedures of the Section and the
Council, and make recommendations to the
Council regarding such matters

Nazneen Hasan

Charitable and
Exempt
Organizations

consider federal and State legislative
developments and initiatives in the fields of
charitable giving and exempt organizations,
and make recommendations to the Council
regarding such matters

Christopher J.
Caldwell

Citizens
Outreach

provide opportunities for education of the
public on matters relating to probate, and
estate and trust planning

Kathleen M.
Goetsch

(2020 - 10 - b)
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Committee on
Special Projects

consider matters relating to probate, and
estate and trust planning, and make
recommendations to the Council regarding
such matters

Nathan
Piwowarski

meeting attendees

Court Rules,
Forms, &
Proceedings

consider matters relating to probate, and
estate and trust planning, and make
recommendations to the Council regarding
such matters

Melisa M.W.
Mysliwiec

Electronic
Communications

oversee all matters relating to electronic and
virtual communication matters, and make
recommendations to the Council regarding
such matters

Neal Nusholtz

Ethics &
Unauthorized
Practice of Law

consider matters relating to ethics and the
unauthorized practice of law with respect to
probate, and estate and trust planning, and
make recommendations to the Council
regarding such matters

Kurt A. Olson

Guardianship,
Conservatorship,
& End of Life
Committee

consider matters relating to Guardianships
and Conservatorships, and make
recommendations to the Council regarding
such matters

Kathleen M.
Goetsch

Legislation
Development
and Drafting

consider matters with respect to statutes
relating to probate, and estate and trust
legislation, consider the provisions of
introduced legislation and legislation
anticipated to be introduced with respect to
probate, and estate and trust planning, draft
proposals for legislation relating to probate,
and estate and trust planning, and make
recommendations to the Council regarding
such matters

Robert P. 
Tiplady

Legislation
Monitoring &
Analysis

monitor the status of introduced legislation,
and legislation anticipated to be introduced,
regarding probate, and estate and trust
planning, and communicate with the Council
and the Legislation Development and
Drafting Committee regarding such matters

Daniel S.
Hilker

Legislative
Testimony

as requested and as available, the Members
of this Committee will give testimony to the
Legislature regarding legislation relating to
probate, and estate and trust planning

Marguerite
Munson Lentz

Membership strengthen relations with Section members,
encourage new membership, and promote
awareness of, and participation in, Section
activities

Nicholas A.
Reister

(2020 - 10 - b)
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Nominating nominate candidates to stand for election as
the officers of the Section and the members
of the Council

Marlaine
Teahan
[as previous
Section
Chairperson]

Marguerite Munson
Lentz
Christopher A. Ballard
[as previous Section
Chairpersons]

Planning periodically review and update the Section’s
Plan of Work

David P. Lucas
[as Section
Chairperson]

David L.J.M. Skidmore
Mark E. Kellogg
James P. Spica
Katie Lynwood
[as Section Officers]

Probate Institute work with ICLE to plan the ICLE Probate
and Estate Planning Institute

Mark E.
Kellogg
[as Section
Vice
Chairperson]

[Chairperson only]

Real Estate consider real estate matters relating to
probate, and estates and trusts, and make
recommendations to the Council regarding
such matters

Mark E.
Kellogg

State Bar &
Section Journals

oversee the publication of the Section’s
Journal, and assist in the preparation of
periodic theme issues of the State Bar
Journal that are dedicated to probate, and
estates and trusts

Richard C.
Mills

Nancy W. Little,
Managing Editor
Melisa M.W. Mysliwiec,
Associate Editor

Tax consider matters relating to taxation as
taxation relates to probate, and estates and
trusts, and make recommendations to the
Council regarding such matters

JV Anderton

2020 - 2021 Ad Hoc Committees

Ad Hoc
Committee

mission Chairperson Members

Assisted
Reproductive
Technology

review the 2008 Uniform Probate Code
Amendment for possible incorporation into
EPIC with emphasis on protecting the rights of
children conceived through assisted
reproduction, and make recommendations to
the Council regarding such matters

Nancy H.
Welber

(2020 - 10 - b)
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Community
Property
Trusts

review the statutes, case law, and legislative
analysis of Michigan and other jurisdictions
concerning community property trusts, and
make recommendations to the Council
regarding such matters

Neal Nusholtz

Electronic
Wills

review proposals for electronic wills, including
the Uniform Law Commission’s draft of a
Uniform Law, and make recommendations to
the Council regarding such matters

Kurt A. Olson

Fiduciary
Exception to
the Attorney-
Client
Privilege

consider whether there should be some
exception to the rule that beneficiaries of an
estate or trust are entitled to production of
documents regarding the advice given by an
attorney to the fiduciary, and make
recommendations to the Council regarding
such matters

Warren H.
Krueger, III

Lawyer
Drafter/Benefi
ciary

consider whether there should be some
constraints on a lawyer as beneficiary under
documents drafted by such lawyer, and make
recommendations to the Council regarding
such matters

Andrew B.
Mayoras

Nonbanking
Entity Trust
Powers

consider whether there should be legislation
granting trust powers to nonbanking entities,
and make recommendations to the Council
regarding such matters

James P. Spica
and Robert P.
Tiplady (co-
Chairpersons)

Premarital
Agreements
Legislation

consider whether there should be legislation
regarding marital property agreements, and
make recommendations to the Council
regarding such matters

Christine M.
Savage

Uniform
Fiduciary
Income &
Principal Act

consider the Uniform Fiduciary Income and
Principal Act promulgated by the Uniform
Law Commission, and make recommendations
to the Council regarding such matters

James P. Spica

(2020 - 10 - b)
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State Bar of Michigan
Probate and Estate Planning Section

2020 - 2021 Plan of Work

Section Initiatives
Respond to
Others’ Initiatives

Outreach to Section or
Community

Fall 2020 --Omnibus EPIC legislation
--ART legislation
--PPTPA Delaware-Tax-Trap Planning
Enhancement
--Remote notarization and witnessing
--Qualified Dispositions Amendment to
Voidable Transactions Act
--Lawyer drafter/beneficiary legislation
--Premarital Agreements legislation
--lawyer representation of fiduciaries

--electronic wills --Section webinars
--outreach to increase
diversity (Diversity
Pledge)
--outreach to new lawyers
--outreach to lawyers not
already Section members
--encourage remote/video
attendance at Annual
Meeting and Council
meetings

Spring 2021 --fiduciary exception to attorney-client
privilege
--private trust company legislation
--tenants by the entireties trusts legislation
--community property trusts legislation

--annual ICLE Probate
Institute

Ongoing --Amicus matters
--SCAO meetings
--Forms and Court Rules

Secondary
priority

--Uniform Fiduciary Income and Principal
Act review

Future projects --review (and update, if necessary)
supervision of charitable trusts by
Michigan Attorney General
--permit charity organizations to serve as
trustees of charitable trusts

(2020 - 10 - c)
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Tax Nugget 

To: Probate and Estate Planning Council 

From: J.V. Anderton on behalf of the Tax Committee 

RE: October 2020 Tax Nugget 

 

 This month’s tax nugget is a brief recap on the tax court’s opinion in Nelson v Commissioner, T.C. 
Memo 2020-81.  The opinion, issued in June 2020, makes for excellent reading for those practitioners who 
may be discussing both gifting and valuing closely-held business interests with their clients as the election 
draws near. 

 The facts, boiled down to their essence, are: the Nelsons made transfers of limited partner 
interests (one transfer via gift, the other by sale) to an irrevocable trust.  Crucially, according to the 
opinion, the language of the memorandum of gift and the memorandum of sale contained language that 
the amount of limited partner interest transferred had a fair market value of $X (depending on which 
transfer) “as determined by a qualified appraiser within ninety (90) days of the effective date of th[e] 
Assignment.” (Id., pg 11) Neither memorandum contained Wandry-type clauses which would subject the 
interests to reallocation after the valuation date.  The value was to be determined by an appraiser within 
a certain time period, and that value was not able to be changed for final determination for Federal 
estate/gift tax purposes.   The appraiser determined that the value of the amount gifted was a 6.14% 
limited partner interest, and the value of the amount sold was 58.35% limited partner interest, the Court 
then concluded that its task was to determine if those percentages were worth more than the value 
reported on the Form 709. 

 The determination of the Court as to value became a battle of the experts, but also provides the 
interested practitioner an in-depth analysis of what constitute successful discount valuation arguments 
regarding lack of control. The Court also explains why some of the appraiser’s analysis inappropriately 
exaggerated the value of such discount.  While there are numerous possible lessons which could be 
learned from the lengthy discussion, perhaps the most interesting is the concept that minority shares may 
have some elements of control, which causes the discount applicable to lack of control to be reduced, but 
not eliminated. (Id., pg 35)  Unfortunately, the opinion does not explain which rights the limited partners 
had that constituted elements of control, but the opinion makes clear that minority interests which have 
the power to block action, constitute a “swing vote,” or have takeover protection will not be eligible for 
discounts for lack of control. 

 For those interested in the raw numbers, the final discount for lack of control was 15% (down 
from the 20% the petitioner’s expert was using), as well as a 30% discount for lack of marketability which 
was not at issue between the experts.   
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Memorandum 
To:  Probate & Estate Planning Section Council 
From:  Katie Lynwood, Treasurer 
Date:  Saturday, October 17, 2020 
Re:  October 2020 Treasurer’s report 
             
Expense Reimbursements: 

- You must use the SBM reimbursement form 
- Form located at https://www.michbar.org/file/generalinfo/pdfs/sectexp.pdf 
- Reimbursement form and instructions are attached 
- Complete the form and email to me: klynwood@bllhlaw.com. If it is correct, I will forward it to 

the SBM for reimbursement.  
Financials:  

- SBM closes all Section’s books on September 30th and completes their annual internal 
audit. Once the audit is completed, they will resume their monthly financial reports. I do not 
have a current monthly report from them. 

Hearts and Flowers Fund:  
- These funds are used to pay for flowers and other gifts for council.  
- Please contribute to the fund annually. It is not required but is much appreciated. 
- Write your check payable to: Buhl, Little, Lynwood & Harris, PLC. The funds will be held in 

my firm’s trust account. In the memo line write “Hearts and Flowers Fund” 
- Mail the check to: Katie Lynwood, Buhl, Little, Lynwood & Harris, PLC, 271 Woodland Pass, 

Suite 115, East Lansing, MI  48823 
 

Buhl, Little, Lynwood & Harris, PLC 
271 Woodland Pass, Suite 115 
East Lansing, MI 48823 
(517) 853-6900 
(517) 853-6902 - facsimile 
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Staple receipts to back of form as required. For electronic transmittal, 
scan and PDF receipts and send with form by e-mail. Policies and 
procedures on reverse side.

306 Townsend St., Lansing MI 48933-2012, (800) 968-1442  

Date

Payee Name
Please provide account no.

Street

City

State 

E-Mail

Phone

Section

Zip Code

Date Title Signature

Date Title Approved by (Signature)

Lodging/Other Travel Meals  
(Self + attach 
list of guests)

Mileage

Rate | Mileage | Reimbursement

Description & Purpose  
(Note start and end point for mileage)

Miscellaneous  
(i.e. copying, 
phone, etc.)

Total

Amount Total

Amount

GrandTotalI certify that the reported expense was actually incurred 
while performing my duties for the State Bar of Michigan as

Section Expense Reimbursement Form

Select your section

$ 0.00

.575 0 $ 0.00

.575 0 $ 0.00

.575 0 $ 0.00

.575 0 $ 0.00

.575 0 $ 0.00

.575 0 $ 0.00

.575 0 $ 0.00

$ 0.00

Reset Form
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State Bar of Michigan
Section Expense Reimbursement Policies and Procedures

General Policies 
1. Requests for reimbursement of individual expenses should be

submitted as soon as practical after being incurred, but not
to exceed 45 days. However, at the end of the fiscal year, any
remaining expense reimbursement requests for the fiscal year
just ended must be submitted by the 3rd workday in October.
The State Bar reserves the right to deny a reimbursement
request that is untimely or where the State Bar’s ability to
verify an expense has been compromised due to any delay.
Expense reimbursement forms, along with instructions for
completing and transmitting expense reimbursement forms,
are found on the State Bar of Michigan website at: http://
michbar.org/programs/forms

2. All out of pocket expenses must be itemized. Each reimbursed
expense must be clearly described and the business purpose
indicated.

3. Reimbursement in all instances is limited to reasonable and
necessary expenses.

4. Detailed receipts are recommended for all expenses but
required for expenses over $25.

5. An itemized receipt is required before reimbursement will
be made for any meal. The reimbursement request must
identify whether the meal is a breakfast, lunch or dinner. If
the receipt covers more than one person, the reimbursement
request must identify the names of all those in attendance for
whom reimbursement is claimed, and the business purpose
of the meal. If the receipt includes charges for guests for
whom reimbursement is not claimed, the guests need not be
identified by name, but their presence and number should be
noted. Reimbursed meals while traveling (except group meals)
are taxable if no overnight stay is required.

For subsidized sections (Young Lawyers Section, Master 
Lawyers Section, and Judicial Section) the presumptive limits 
on meal reimbursement are the per diem amounts published 
on the State of Michigan Department of Technology, 
Management and Budget’s website at http://www.michigan.
gov/dtmb/0,5552,7-150-9141_13132---,00.html  referencing 
Travel Rates and Select Cities for the current fiscal year. This 
policy applies to each individual meal - breakfast, lunch and/or 
dinner. Meal reimbursements exceeding the per diem amounts 
due to special circumstances must be approved by the section 
treasurer or section chair, whenever possible in advance of the 
expenditure. Reimbursement for meals exceeding the 
presumptive limits without an acceptable explanation of special 
circumstances will be limited to the published per diem 
amount. The presumptive limit on meal reimbursement 

applies to any meal expense (individual or group) reimbursed 
under this policy, but does not apply to meals for group 
meetings and seminars invoiced directly to the SBM. For all 
other sections, the amount of the meal reimbursement shall be 
deemed what is reasonable and necessary.

6. Spouse expenses are not reimbursable.

7. Mileage is reimbursed at the current IRS approved rate for
business mileage. Reimbursed mileage for traveling on State
Bar business is limited to actual distance traveled for business
purposes.

8. Receipts for lodging expenses must be supported by a copy
of the itemized bill showing per night charge, meal expenses
and all other charges, not simply a credit card receipt, for
the total paid. Barring special circumstances such as the need
for handicap accessibility accommodations, for conference
attendance, the reimbursement will be limited to the least
expensive available standard room conference hotel rate.

9. Airline tickets should be purchased as far in advance as
possible to take advantage of any cost saving plans available.

A. Tickets should be at the best rate available for as direct 
a path as possible. The use of travel websites such as 
Travelocity, Priceline and Hotwire are recommended to 
identify the most economical airfare alternatives.

B. Reimbursement of airfare will be limited to the cost of 
coach class tickets available for the trip at the time the 
tickets are purchased. The additional cost of business class or 
first class airfare will not be reimbursed. 

C. Increased costs incurred due to side trips for the private 
benefit of the individual will be deducted.

D. A copy of the ticket receipt showing the itinerary must be 
attached to the reimbursement request.

10. Reimbursement for car, bus, or train will be limited to the
maximum reimbursable air fare if airline service to the location
is available.

11. Outside speakers must be advised in advance of the need for
receipts and the above requirements.

12. Bills for copying done by a firm should be approved in
advance and include the numbers of copies made, the cost
per page and general purpose (committee or section meeting
notice, seminar materials, etc.).

13. Bills for reimbursement of phone expenses should be
supported by copies of the actual phone bills. If that is not

possible, the party called and the purpose of the call should be 
provided.

14. The State Bar of Michigan is exempt from sales tax. Suppliers
of goods and services should be advised that the State Bar of
Michigan is the purchaser and that tax should not be charged.

15. Refunds from professional organizations (Example: ABA/
NABE) for registration fees and travel must be made payable
to the State Bar of Michigan and sent to the attention of the
Finance Department. The State Bar of Michigan is paying
your expenses or reimbursing you for a conference and you
are aware you will receive a refund, please notify the finance
department staff at the time you submit your request for
payment.

16. Gift cards (Visa, AMEX) that are reimbursed are taxable
for any amount, and tangible gifts (other than recognition
items such as plaques, gavels, etc.) and gift certificates (for
restaurants, department stores, etc.) purchased and reimbursed
are considered taxable if greater than $100.

Specific Policies
1. Sections may not exceed their fund balance in any year

without express authorization of the Board of Commissioners.

2. Individuals seeking reimbursement for expenditures of funds
must have their request approved by the chairperson or
treasurer. Chairpersons must have their expenses approved by
the treasurer and vice versa.

3. Requests for reimbursement of expenses which require council
approval must be accompanied by a copy of the minutes of the
meeting showing approval granted.

4. Payments to vendors for $5,000 or greater are not 
reimbursable. Payments to vendors for $5,000 or greater 
should be paid directly by the State Bar.
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10/12/2020 Fwd: Report for Council meeting - Probate & Estate Planning Journal - neighborsandrea@gmail.com

https://mail.google.com/mail/u/1/?ui=2&view=btop&ver=1poggt2y43xpm&msg=%23msg-f%3A1680101667477216985&attid=0.7 1/1

Subject: Fwd: Report for Council meeting - Probate & Estate
Planning Journal

Andrea Neighbors <neighborsandrea@gmail.com> Thu, Oct 1, 11:44 AM (11 days ago)
to James Spica

You are viewing an attached message. Gmail can't
verify the authenticity of attached messages.

External Email.
This came from Nancy Little, I do not see where/if you were copied on this email. 

---------- Forwarded message --------- 
From: Nancy Little <nlittle@bllhlaw.com> 
Date: Thu, Oct 1, 2020 at 10:28 AM 
Subject: Report for Council meeting - Probate & Estate Planning Journal 
To: neighborsandrea@gmail.com <neighborsandrea@gmail.com> 

The next issue of the Journal, to be published at the end of the year, is on
schedule.
 
Nancy L. Little
Buhl, Little, Lynwood & Harris, PLC
271 Woodland Pass, Suite 115
East Lansing, MI 48823
(517) 853-6900
(517) 853-6910 – direct dial
(517) 853-6902 – facsimile
nlittle@BLLHlaw.com
www.BLLHlaw.com
 

 

 

 
Due to the current spread of COVID-19, I will be working remotely from home on some days.
Please feel free to email me because I will be linked in to our system at work even if I am
working remotely. If you need to reach me by phone, please call our receptionist at (517) 853-
6900 or my legal assistant, Darlinda, at (517) 853-6912. When I return your call, it may
appear on your phone screen as “caller unknown”. Take care and stay safe.
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ATTACHMENT 7 
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Due to the rapidly evolving nature of the State of Michigan’s response to the COVID-19 pandemic, PAA has decided to disseminate a regular  
communication to keep its clients fully informed. This summary will include Executive and Legislative action at the federal and state levels, as well 
as, other public health alerts. During this time of uncertainty, do not hesitate to contact someone on the PAA team to help clarify or address 
questions about any of the items included herein.   
 

IN THIS ISSUE 
• Whitmer Returns Upper Peninsula to Phase 4 
• President Trump, Prominent Senator Both Test Positive for COVID-19 
• Biden Dominating in Recent Oakland County Polling  
• Whitmer Announces $500 Million MI Clean Water Program  
• Whitmer Extends State of Emergency 
• PAA Issue Brief 
• State of Michigan Resources 

 
 

ARTICLE 1 
WHITMER RETURNS UPPER PENINSULA TO PHASE 4 

 
Following a recent uptick in COVID-19 cases, Governor Whitmer announced today that she will 
return region 8, comprised of the entire Upper Peninsula, to phase 4 of the MI Safe Start Plan. 
Executive Order 2020-192 will go into effect at 12:01am on Friday, October 9th.  as swiftly 
as possible. The return to Phase 4 now requires people who can perform work remotely to do 
so, requires schools to enforce mask requirements, and brings limits on social gatherings and 
stores in place with most around the state, among other provisions. To read Governor 
Whitmer’s press release announcing the Executive Order, click here. 
 
 
 
 
  
 
 

MICHIGAN COVID-19 UPDATE 
O C T O B E R  2 ,  2 0 2 0  

 4 8 T H  E D I T I O N  
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ARTICLE 2 
PRESIDENT TRUMP, PROMINENT SENATOR BOTH TEST POSITIVE FOR COVID-19 

  
After a tumultuous Tuesday debate, the 2020 election cycle provided yet another shocking 
headline, with President Trump announcing late last night that both he and First Lady Melania 
Trump will enter self-quarantine after testing positive for COVID-19. The news sent shockwaves 
across the country, with the impending election and Supreme Court battle already looming 
large over an intensely divided electorate. President Trump, 74, is said to be experiencing 
“mild” symptoms to this point. Additionally, Senator Mike Lee, a member of the Senate 
Judiciary Committee, which is scheduled to hold its first confirmation hearing for Supreme 
Court nominee Amy Coney Barrett on October 12th, has also tested positive for the virus. Sen. 
Lee met with the nominee on Tuesday and also took part in a Wednesday Senate Judiciary 
hearing and Republican luncheon. To read more on the news surrounding President Trump’s 
positive test, click here. 
 

ARTICLE 3 
BIDEN DOMINATING IN RECENT OAKLAND COUNTY POLLING  

 
Recent polling numbers out of Oakland County are likely to be a source of anxiety for down 
ballot Republicans, with Democratic Oakland County Executive Dave Coulter’s internal polling 
showing Joe Biden with a 27% advantage over President Donald Trump. Additionally, internal 
GOP polling is said to show Biden with an 18% advantage over the incumbent. While Oakland 
has trended towards Democrats in recent years, including impressive upset victories in the 
2018 cycle, Hillary Clinton and Barack Obama both won the county by margins of only 8% in the 
previous two presidential elections. With the Michigan House of Representatives expected to 
be decided by a razor thin margin, these numbers are likely concerning for Republican 
nominees in the 38th, 39th, and 45th districts, with all districts high on each parties’ wish list. 
The real question is if the numbers represent a repudiation of the GOP as a whole, or simply 
President Donald Trump. To read Gongwer’s article highlighting the recent polling numbers, 
click here. 
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ARTICLE 4 
WHITMER ANNOUNCES $500 MILLION MI CLEAN WATER PROGRAM 

 
Yesterday, Governor Gretchen Whitmer and a bipartisan group of legislators 
announced MI Clean Water, a $500 million water infrastructure investment. The 
MI Clean Water investment represents a unified approach aimed at providing clean and 
affordable water and will support more than 7,500 jobs. The program will help address issues 
like lead-laden water service lines, toxic contaminants like Per- and Polyfluoroalkyl Substances 
(PFAS), undersized sewers, failing septic systems, unaffordable water rates, and constrained 
local budgets. The funds will be divided into two categories, with $207.1 invested in 
improvements to drinking water quality, and the remaining $293 million going towards 
wastewater protection. To read Governor Whitmer’s press release announcing the program, 
click here. 
 

ARTICLE 5 
WHITMER EXTENDS STATE OF EMERGENCY 

 
To help assist in the battle against the COVID-19 pandemic, Governor Gretchen Whitmer on 
Tuesday issued Executive Order 2020-186 to extend the State of Emergency through October 
27th. The emergency extension helps the state continue to mobilize the necessary resources to 
fight the virus. Michigan’s test positivity rate has remained between 3.0-3.7% since late July. To 
read Governor Whitmer’s press release announcing the order, click here. 
 
 

PAA UPDATE BRIEFS 

 
1. Michigan Sees Uptick in COVID-19 Cases   

As of 3:00 pm on October 2nd, the combined number of confirmed and probable 
COVID-19 cases in Michigan has risen to 139,996 with 7,110 deaths. According to the 
Department of Health and Human Services, 51% of the state’s confirmed cases are 
concentrated within Macomb, Oakland, and Wayne Counties, with about 11% in the City 
of Detroit. For more information, click here. 
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STATE OF MICHIGAN RESOURCES 
Click on below links to access important information 

 
 
 

 
 
 
 
 
Mental Health Resources 
If you're feeling emotional distress caused by COVID-19, this page offers many ways you can 
connect to emotional-support services without leaving home. 
 
COVID-19 Test Finder 
Get information on Coronavirus testing near you. 
 
Frequently Asked Questions (FAQs)  
MDHHS has put together frequently asked questions about the coronavirus disease that will 
continue to be updated as more information becomes available.  

Guidance for Business  
Additional information about if workers can leave home for work. 

Video Updates  
View any video updates about the coronavirus outbreak. 

Executive Orders & Directives  
An updated list of the COVID-19 Executive Orders and Directives. 
 
Support for First Responders 
Many first responders are experiencing increased levels of depression, anxiety, insomnia, and 
stress. This kit provides resources to help first responders preserve their resilience and mental 
health, as well as that of their families. 
 
Donations 
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The State of Michigan is collecting and managing financial, material and in-kind donations to be 
used to meet the most pressing needs of Michigan residents during the COVID-19 pandemic. 
Donations can be directed to the Michigan Community Service Commission at 
COVID19Donations@michigan.gov or 517-335-4295. 
 

Stay Careful, Michigan. 
General: 

• All of us know the importance of continuing to get people back to work and keep the 
economy moving.  

• The worst thing we can do is open in a way that causes a second wave of infections and 
death, puts health care workers at further risk and wipes out all the progress we made 
to reopen. 

• That is why Michigan is opening slowly, deliberately and following medical science.  

• It is important that we listen to public health experts and look at data to reduce the 
chance of infections and deaths, keep our health care system from collapsing and 
protect frontline health care workers.  

o The heroes of this crisis are the medical workers, first responders, and other 
essential workers who are putting their lives on the line for us every day. We 
owe it to them to do what we can to contain COVID-19. 

• Testing is also critical to continuing to reopen safely and contain the virus. That is why 
COVID-19 testing was expanded across Michigan. 

• If we open too fast, we will have to go through this pain all over again and put our 
economy, health and medical system at risk.  

o In places outside of Michigan, we are already seeing a second wave.  

• We cannot afford to go backward.  

• There are simple things each of us can do, and encourage others to do, to make sure we 
stay careful, avoid bringing the virus home and keep our state open.  

Testing: 
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• Moving too fast without the tests we need could put Michigan at risk of a second wave 
of infections. 

• At one time, testing was limited.  

• Now, expanded testing is available across the state as we continue to reopen.  

• The State of Michigan will keep working to expand testing even further and require 
people who test positive to self-isolate.  

o The most important thing right now is to listen to the experts and follow medical 
science. 

• To avoid bringing COVID-19 home, it is especially important you get tested if:  

o You feel sick; 

o You have been in close contact with someone who is sick or has symptoms; or, 

o If you work outside the home. 

• To get tested:  

o Call the COVID Hotline at 888-535-6136 from 8 a.m. to 5 p.m., Monday through 
Friday, and press 1 to be connected to an operator who can help you find a 
nearby location and schedule an appointment; or,  

o Visit Michigan.gov/CoronavirusTest to find testing locations near you and 
schedule an appointment. 

• There are many locations where you can get tested at no cost to you.  

Masks: 
• Nobody is immune to COVID-19, and we cannot afford to go backward.  
• For now, masking up and continuing to stay 6 feet from others are our best chances to 

avoid bringing the virus home, keep your schools and workplaces open, and contain 
COVID-19.  

o Masks and face coverings have been a helpful way to slow the spread of many 
diseases for hundreds of years. 

• It’s one easy action we can take, but we have to be in this together.  
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• That is why Michiganders are required to wear a face covering whenever we are in 
indoor public spaces and crowded outdoor spaces.  

o Businesses open to the public will refuse entry or service to those who decline to 
wear a face covering.  

• COVID-19 spreads mainly among people who are in close contact. 

• What is a mild illness for one person, could be life-threatening for someone else.  
• You might feel healthy, but the reality is this: about 40% of people who have COVID-19 

may be asymptomatic. 
o That means almost one out of every two people could be infected.  
o They might not know it until it is too late for you. 

 
• Everyone has droplets in their coughs and sneezes. Droplets also may spread when we 

talk or raise our voice. These droplets can carry COVID-19 to other people.  
 

• Now, think about this: those coughs spray droplets at least 6 feet. Sneezes travel as far 
as 27 feet.   

• These droplets can land on your face or in your mouth, eyes and nose.  
• Masks and cloth face coverings can greatly reduce the chance of spreading COVID-19. 
• When you wear a mask, it keeps more of your droplets with you. When I wear a mask, I 

protect you. When you wear a mask, you protect me. 
• A mask adds a layer of protection between you and other people’s droplets.  
• That’s why it is important that you wear a mask when you leave home, whether you feel 

sick or not.  
o Different masks are used for different reasons.  
o Cloth face coverings give all of us a chance to protect the people around us, even 

when we don’t feel sick.  
 Lowest risk: If everyone wears a cloth face covering when they leave 

home and stays 6 feet from others, it reduces the chance of spreading 
COVID-19 to everyone including you. 

 Highest risk: If nobody wears a mask, the risk of spreading COVID-19 is 
greater. 

o Cloth face coverings should not be placed on young children under age 2, anyone 
who has trouble breathing, or is unconscious, incapacitated, or otherwise unable 
to remove the mask without assistance. 
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o If you visit your favorite restaurant, meet friends at a bar, shop for groceries or 
leave home to go to work, mask up. 

Video File 
 

 
 

 
Physical Distancing: 

• Physical distancing is a proven way to slow the spread of illnesses.  

• It is an action that has been used throughout history when treatments and vaccines 
were not available. 

• It’s simple. Whether you are at the beach, a neighborhood park, in a meeting or at a 
store, stay at least six feet away from one another. 

• Avoid contact with people who are sick.  
o That also means stay home if you are sick and get tested. 

 
Hygiene: 

• The practices that protect you from other illnesses also help protect you from COVID-
19.   

• Keep washing your hands with soap and water. Use hand sanitizer if soap and water are 
not available. 

• Continue to avoid touching your eyes, nose or mouth with unwashed hands.  
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• Remember to cover your mouth and nose with a tissue or upper sleeve when coughing 
or sneezing. 

 
 
 

YOUR PAA TEAM 
 

 

 
(l-r seated Tyrone D. Sanders Jr., Esq., William B. Wortz, Rebecca L. Bechler, James R. Ryan; l-r standing Frank D. Foster, B. 

Scott Breslin, Bruce B. Ashley, John D. Lindley, Jeff Brownlee) 
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