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MEETING OF THE COUNCIL OF THE 
PROBATE & ESTATE PLANNING SECTION OF THE 

STATE BAR OF MICHIGAN 
Friday January 15, 2021 

Agenda 
 

I. Call to Order and Welcome (David Lucas) 

II. Zoom Roll Call Confirmation of Attendees (David Lucas/Neal Nusholtz) 

III. Excused Absences (David Lucas) 

IV. Lobbyist’s Report (Public Affairs Associates) 

V. Monthly Reports: 

A. Minutes of Prior Council Meeting (Jim Spica)—Attachment 1 

B. Chair's Report (David Lucas)  

C. Treasurer’s Report (Katie Lynwood)—Attachment 2 

D. Budget Committee (Jim Spica/Katie Lynwood)—Attachment 3  

E. Committee on Special Projects (Nathan Piwowarski) 

F. Guardianship, Conservatorship, & End of Life Committee (Kathy Goetsch)—

Attachment 4 

VI. Written Report Only:  

A. Secretary (Jim Spica): Documents Received—Attachment 5 

A. Tax Liaison (Neal Nusholtz)—Attachment 6 

B. State Bar & Section Journals (Rick Mills/Nancy Little)—Attachment 7 

VII. Other Business  

VIII. Adjournment 

 
The next Probate & Estate Planning Council meeting will be Saturday February 20, 2021 at 9 
AM. ATTENDANCE WILL BE STRICTLY "REMOTE" VIA ZOOM, and preregistration 
will be required. 
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ATTACHMENT 1 
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MEETING OF THE COUNCIL OF THE 
OF THE PROBATE AND ESTATE PLANNING SECTION 

OF THE STATE BAR OF MICHIGAN 
Saturday, December 5, 2020 @ 10:16 AM  

REMOTE MEETING ONLY 
 

Minutes 
I. Call to order and Welcome: Chairperson David Lucas called the meeting to order at 
10:10 AM noting that the meeting was being recorded and that the resulting recording will be 
deleted once the minutes of the meeting have been submitted by the Secretary and accepted by 
the Council. 

II. Zoom Roll Call Confirmation of Attendees 

A. The following officers and members of the Council were “present” (by remote): 

1. David P. Lucas, Chairperson  
2. David L.J.M. Skidmore, Chairperson Elect 
3. James P. Spica, Secretary 
4. Katie Lynwood, Treasurer 
5. Kurt A. Olson 
6. Neal Nusholtz 
7. Nathan R. Piwowarski 
8. Christopher J. Caldwell 
9. Kenneth F. Silver 
10. Nazneen S. Hasan 
11. James F. Anderton 
12. Melisa M.W. Mysliwiec 
13. Kathleen M. Goetsch 
14. Daniel S. Hilker 
15. Georgette E. David 
16. Warren H. Krueger, III 
17. Robert B. Labe 
18. Richard C. Mills 
19. Andrew W. Mayoras 
20. Christine Savage 
21. David D. Sprauge 

B. It was noted that a quorum was “present.”  
C. Others “present”: 

Stephen J. Dunn 
Rebecca Beckler (Public Affairs Associates) 
Jeanne E. Murphy (Institute of Continuing Legal Education (ICLE)) 
Michael D. Shelton 
Rebecca Gorbutt 
Hon. Michael L. Jaconette 
Robert P. Tiplady 
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Rebecca Wrock 
Andrea Neighbors (Administrative Assistant) 
 

III.  Excused Absences:  Mark E. Kellogg, Angela M. Hentkowski 

IV.  Lobbyist Report (Public Affairs Associates (PAA)): Becky Beckler reported that: 

A. The Omnibus package will be introduced in the House by Rep. Filler. 

B. The PPTPA-Delaware-tax-trap-facility legislation is out of committee and on the 

Senate floor. 

C. Senate Bills 1188 and 1189 extend remote witnessing and remote notarization 

authorization to June 30, 2021. 

D. The Governor’s office has put out a list of current openings on State-government 

boards and commissions. (Those interested in seeing that list should contact Secretary 

Spica, to whom Becky will forward the list after the meeting.) 

V.  Monthly Reports 
 

A. Minutes of Prior Council Meeting: The Secretary reported having received notice of 

a typographical error and a transposition of officer titles in the draft minutes of the 

November 13, 2020 meeting (Attachment 1 to the 12/5/2020 Council agenda) and 

asked for a motion to accept the minutes with those corrections. It was so moved by 

David Sprauge, and seconded Rick Mills, whereupon the corrected minutes were 

accepted without objection. 

B. Chair’s Report: David Lucas reported:   

1. That Nathan Piwowarski has agreed to Chair the Legislative Testimony Committee 

and to provide those working on legislation for the Council who have not previously 

testified before a legislative committee a primer on how to proceed.    

2. That Jim Spica, Dan Hilker, Nathan Piwowarski, Rob Tiplady and he participate in 

a bi-weekly legislation call with Becky Beckler and Jim Ryan of PAA to strategize 

about the Council’s legislative agenda as described in the Plan of Work. 

3. That he is eager to update the Council committees list, apropos of which he urges 

committee chairs to certify their committee rosters as soon as possible. 

4. That an updated Liaisons list will be circulated with the materials for next month’s 

Council meeting.  
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C. Budget Committee: Committee Chair Jim Spica and Treasurer Katie Lynwood 

reported the following, informally proposed changes to the budget (formal proposals 

to await the completion of SBM’s annual audit). 

1. The annual lobbying expense to be increased (at the Council’s instance, in 

recognition of a newly intensified working relationship with PAA) from $30,000 

to $36,000. 

2. An increase from ICLE for the MPEP Journal from $12,300 to $13,200. 

3. An increase in the Amicus Committee budget from $20,000 to $25,000 based on 

an unweighted five-year average of past spending. 

4. The Amicus reserve to be moved to the general fund. 

D. Committee on Special Projects: Nathan Piwowarski reported that CSP: 

1. Encourages the Court Rules & Forms Committee to submit comments to the State 

Bar to generally support the proposed ADM's protection of protected personal 

information in court filings, but also cautioning the Supreme Court to consider the 

workload and timing impacts of the requirements on trial courts. 

2. Recommends the adoption of a public policy position opposing SB 0798 S-1. 

Nathan made a motion to oppose SB 798 S-1 as drafted, for the reasons that the 

Estates and Protected Individuals Code currently allows an individual whose access 

to a ward is restricted by the ward’s guardian to bring the issue before the court; if 

the ward has capacity to decide visitation questions for himself or herself, he or she 

can seek a modification of the guardianship to effect his or her decision; if the ward 

lacks that capacity, the individual being denied access can seek the relevant 

modification; furthermore, the bill makes no distinction of standing between, for 

example, a member of the ward’s family, on the one hand, and someone with whom 

the ward has had no prior contact, on the other. The motion was seconded by Dan 

Hilker. The Secretary recorded a vote of 20 in favor of the motion, 1 opposed, none 

abstaining, and 2 not voting. Chair Lucas declared the motion carried and the 

resolution approved. 

VI.  Others Presenting Oral Reports 

A. Tax Committee: Committee Chair J.V. Anderton summarized his written report 

(Attachment 3 to the 12/5/20 Council agenda).  
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B. Legislative Testimony Committee Report: Committee Chair Nathan Piwowarski 

reported that he had lately testified on behalf of the Section in opposition HB 5795 at 

the Senate Judiciary and Public Safety Committee meeting. 

VII. Other Business: 

A. Legislation Monitoring & Analysis Committee: Committee Chair Dan Hilker 

reported that:  

1. The Committee had formed an ad hoc subcommittee to review SBs 0464, 0465, 

and 0862. The subcommittee members are David Sprague, Nazneen Hasan, 

Stephen Dunn and Dan Hilker. The subcommittee having reported, the Committee 

recommends that the Council take a public policy position supporting the bill 

package. On behalf of the Committee, Dan moved a public policy position in 

support the three bills (with no further language). The Secretary recorded a vote of 

21 in favor of the motion, 0 opposed, none abstaining, and 2 not voting. Chair Lucas 

declared the motion carried and the resolution approved. 

2. Dan moved to oppose HB 5795 H-1 for the same reason provided in the Council’s 

public policy position on HB 5795 taken 6/11/2019. Nathan Piwowarski supported 

the motion. The Secretary recorded a vote of 21 in favor of the motion, 0 opposed, 

none abstaining, and 2 not voting. Chair Lucas declared the motion carried and the 

resolution approved. 

B. Secretary Spica introduced a proposal that had been made by Neal Nusholtz to move 

the date for the submission of meeting materials to SBM from the Monday of the week 

of the meeting to the preceding Friday week. The Secretary indicated that he opposed 

the change on the ground that it would make the jobs of the chairs of the most active 

Council committees more onerous; Nathan Piwowarski, Katie Lynwood, and Stephen 

Dunn spoke against the proposed change. No motion was made. 

C. ICLE Liaison Jeanne Murphy reported that the Annual Probate and Estate Planning 

Institute will be virtual on May 20th and 21st. There will be “live streaming,” but 

enrollees will also have access to the recording. 

VIII.  Adjournment: There being no other business before the Council, the Chair declared the 

meeting adjourned at 11:38 AM. 
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Respectfully Submitted, 

 

James P. Spica, Secretary 

The next Council meeting will be held on Friday, January 15, 2021. Attendance will be by 
remote only (via Zoom), pre-registration required. 
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ATTACHMENT 2 
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Probate and Estate Planning Section: 2019-2020 
Treasurer's Year End Activity Report

1-5-00-775-0001 Fund Bal-Probate/Estate Plan 184,870.31$   

Revenue October 2019 November 2019 December 2019 January 2020 February 2020 March 2020 April 2020 May 2020 June 2020 July 2020 August 2020 September 2020
YTD Revenue
(2019-2020)

Budget
(2019-2020)

1-7-99-775-1050 Probate/Estate Planning Dues 56,980.00$     43,085.00$         6,615.00$       3,745.00$       770.00$       175.00$      105.00$      140.00$      70.00$      175.00$      70.00$      -$       111,930.00$       110,000.00$     
1-7-99-775-1055 Probate/Estate Stud/Affil Dues 315.00$      175.00$      70.00$     70.00$      -$     35.00$      35.00$      -$      -$      -$      -$      -$       700.00$      800.00$     
1-7-99-775-1330 Subscription to Newsletter -$      -$      -$      -$      . . . . -$      -$      -$      -$       -$      -$     
1-7-99-775-1470 Publishing Agreement Account -$      -$      -$      -$      -$      -$      346.17$     346.17$      200.00$     
1-7-99-775-1755 Pamphlet Sales Revenue -$      -$      -$      -$      -$      -$      -$       -$      -$     
1-7-99-775-1935 Miscellaneous Revenue -$      -$      -$      325.00$      -$      -$      -$      -$       325.00$      -$     

57,295.00$     43,260.00$     6,685.00$       3,815.00$       770.00$       210.00$      140.00$      465.00$      70.00$      175.00$      70.00$      346.17$     113,301.17$       111,000.00$     

Expenses October 2019 November 2019 December 2019 January 2020 February 2020 March 2020 April 2020 May 2020 June 2020 July 2020 August 2020 September 2020
Cumulative

Expenses
Budget 

(2019- 2020)
1-9-99-775-1111 Administrative Expenses -$      -$      -$      -$      -$     -$      -$      -$      57.00$      -$      -$      846.00$     903.00$      10,000.00$     
1-9-99-775-1127 Multi-Section Lobbying Group 2,500.00$       2,500.00$     2,500.00$       2,500.00$     2,500.00$      2,500.00$     2,500.00$     2,500.00$     2,500.00$     -$      -$      7,500.00$      30,000.00$     30,000.00$     
1-9-99-775-1145 ListServ -$      -$      -$      -$      -$     -$      -$      -$      -$      -$      -$      -$       -$      -$     
1-9-99-775-1276 Meetings 5,445.20$       1,166.00$     1,006.00$       2,166.00$     1,166.00$      -$      -$      -$      1,166.00$     -$      47.67$      12,162.87$     18,000.00$     
1-9-99-775-1283 Seminars 3,000.00$       -$     (3,000.00)$      -$      -$     -$      -$      -$      -$      6,000.00$     -$      -$       6,000.00$     20,000.00$     
1-9-99-775-1297 Annual Meeting Expenses 1,000.00$       -$     (1,000.00)$      -$     -$      -$      -$      -$      -$      -$      368.61$     368.61$      1,000.00$     
1-9-99-775-1493 Travel 535.78$      1,651.79$     393.77$     948.04$      928.87$       269.80$      -$      -$      -$      -$      -$      -$       4,728.05$     12,000.00$     
1-9-99-775-1528 Telephone -$      -$     -$      -$      -$     -$      -$      -$      -$      -$      -$      -$       -$      100.00$     
1-9-99-775-1549 Books & Subscriptions -$      -$     -$      -$      -$     -$      -$      -$      -$      -$      -$      -$       -$      750.00$     
1-9-99-775-1822 Litigation-Amicus Curiae Brief -$      -$     8,502.00$       -$      20,103.25$      163.35$      -$      -$      -$      -$      -$      -$       28,768.60$     20,000.00$     
1-9-99-775-1833 Newsletter 100.00$      -$     -$      100.00$      -$     4,000.00$     100.00$      4,000.00$     -$      -$      -$      4,000.00$      12,300.00$     12,300.00$     
1-9-99-775-1861 Printing -$      -$     -$      -$      -$     -$      -$      -$      -$      -$      -$      -$       -$      -$     
1-9-99-775-1868 Postage -$      -$     -$      -$      1.00$     -$      -$      -$      -$      -$      -$      -$       1.00$      -$     
1-9-99-775-1987 Miscellaneous -$      -$     -$      -$      -$     1,350.30$       -$      -$      -$      -$      -$      357.00$     1,707.30$     2,500.00$     

Total Expenses 12,580.98$     5,317.79$     9,401.77$       4,714.04$       24,699.12$      8,283.45$       2,600.00$       6,500.00$       3,723.00$       6,000.00$       47.67$      13,071.61$      96,939.43$     116,650.00$     

Net Income 44,714.02$     37,942.21$         (2,716.77)$      (899.04)$         (23,929.12)$     (8,073.45)$      (2,460.00)$      (6,035.00)$      (3,653.00)$      (5,825.00)$      22.33$      (12,725.44)$         16,361.74$     (5,650.00)$      
General Fund plus Net Income (Running Total) 229,584.33$   267,526.54$       264,809.77$      263,910.73$   239,981.61$    231,908.16$   229,448.16$   223,413.16$   219,760.16$   217,588.16$   219,782.49$   204,862.72$        201,232.05$       179,220.31$     

Carry Over Balance October 2019 November 2019 December 2019 January 2020 February 2020 March 2020 April 2020 May 2020 June 2020 July 2020 August 2020 September 2020
772.81$     772.81$      772.81$      772.81$     772.81$      772.81$       772.81$      772.81$      772.81$      772.81$      772.81$      772.81$      772.81$     

-$      -$     -$     
-$      -$     -$     

772.81$      772.81$      772.81$     772.81$      772.81$       772.81$      772.81$      772.81$      772.81$      772.81$      772.81$      772.81$     

Carry Over Balance October 2019 November 2019 December 2019 January 2020 February 2020 March 2020 April 2020 May 2020 June 2020 July 2020 August 2020 September 2020
Beginning Fund Balance 19,167.25$     19,167.25$     19,167.25$     19,167.25$     19,167.25$     19,167.25$      19,167.25$     19,167.25$     19,167.25$     19,167.25$     19,167.25$     19,167.25$     19,167.25$      

-$      -$     -$     -$      -$     -$      -$      -$      -$      -$      -$      -$       
-$      -$      -$      -$      -$      -$     -$      -$      -$      -$      -$      -$      -$       

Ending Fund Balance 19,167.25$     19,167.25$     19,167.25$         19,167.25$         19,167.25$     19,167.25$      19,167.25$     19,167.25$     19,167.25$     19,167.25$     19,167.25$     19,167.25$     19,167.25$      

Revenue
Withdrawls 

Amicus Reserve

Beginning Deposit Fund Balance 
Revenue

Hearts and Flowers Fund 

Withdrawls 
Total Fund

Total Revenue

Carry-Over Fund Balance from 2018-2019

1 of 1 12/17/2020
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Probate and Estate Planning Section: 2020-2021
Treasurer's Monthly Activity Report

Carry Over Balance
1-5-00-775-0001 Fund Bal-Probate/Estate Plan 201,232.05$            

Revenue October 2020
YTD Revenue
(2020-2021)

Proposed Budget 
(2020-2021)

1-7-99-775-1050 Probate/Estate Planning Dues 46,935.00$     46,935.00$          110,000.00$                
1-7-99-775-1055 Probate/Estate Stud/Affil Dues 280.00$           280.00$               800.00$                        
1-7-99-775-1330 Subscription to Newsletter -$                 -$                      -$                               
1-7-99-775-1470 Publishing Agreement Account -$                 -$                      200.00$                        
1-7-99-775-1755 Pamphlet Sales Revenue -$                 -$                      -$                               
1-7-99-775-1935 Miscellaneous Revenue -$                 -$                      -$                               

47,215.00$     47,215.00$          111,000.00$                

Expenses October 2020
Cumulative
Expenses

Proposed Budget 
(2020- 2021)

1-9-99-775-1111 Administrative Expenses 321.00$           321.00$               10,000.00$                  
1-9-99-775-1127 Multi-Section Lobbying Group 2,500.00$       2,500.00$            36,000.00$                  
1-9-99-775-1145 ListServ -$                 -$                      -$                               
1-9-99-775-1276 Meetings -$                 -$                      18,000.00$                  
1-9-99-775-1283 Seminars -$                 -$                      20,000.00$                  
1-9-99-775-1297 Annual Meeting Expenses -$                 -$                      1,000.00$                     
1-9-99-775-1493 Travel -$                 -$                      12,000.00$                  
1-9-99-775-1528 Telephone -$                 -$                      100.00$                        
1-9-99-775-1549 Books & Subscriptions -$                 -$                      750.00$                        
1-9-99-775-1822 Litigation-Amicus Curiae Brief -$                 -$                      25,000.00$                  
1-9-99-775-1833 Newsletter 100.00$           100.00$               13,200.00$                  
1-9-99-775-1861 Printing -$                 -$                      -$                               
1-9-99-775-1868 Postage -$                 -$                      -$                               
1-9-99-775-1987 Miscellaneous -$                 -$                      2,500.00$                     

Total Expenses 2,921.00$       2,921.00$            138,550.00$                

Net Income 44,294.00$     44,294.00$          (27,550.00)$                 
General Fund plus Net Income (Running Total) 245,526.05$   245,526.05$       173,682.05$                

Carry Over Balance October 2020
772.81$                    772.81$           

-$                 
-$                 

772.81$           

Carry Over Balance October 2020
Beginning Fund Balance 19,167.25$              19,167.25$     

-$                           
Ending Fund Balance 19,167.25$              19,167.25$     

Revenue
Withdrawls 

Amicus Reserve

Beginning Deposit Fund Balance 
Revenue

Hearts and Flowers Fund 

Withdrawls 
Total Fund

Total Revenue

Carry-Over Fund Balance from 2019-2020
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Probate and Estate Planning Section: 2020-2021
Treasurer's Monthly Activity Report

Carry Over Balance
1-5-00-775-0001 Fund Bal-Probate/Estate Plan 201,232.05$            

Revenue November 2020
YTD Revenue
(2020-2021)

Proposed Budget 
(2020-2021)

1-7-99-775-1050 Probate/Estate Planning Dues 52,500.00$          99,435.00$          110,000.00$                
1-7-99-775-1055 Probate/Estate Stud/Affil Dues 175.00$               455.00$               800.00$                        
1-7-99-775-1330 Subscription to Newsletter -$                      -$                      -$                               
1-7-99-775-1470 Publishing Agreement Account -$                      -$                      200.00$                        
1-7-99-775-1755 Pamphlet Sales Revenue -$                      -$                      -$                               
1-7-99-775-1935 Miscellaneous Revenue -$                      -$                      -$                               

52,675.00$          99,890.00$          111,000.00$                

Expenses November 2020
Cumulative
Expenses

Proposed Budget 
(2020- 2021)

1-9-99-775-1111 Administrative Expenses -$                      321.00$               10,000.00$                  
1-9-99-775-1127 Multi-Section Lobbying Group 2,500.00$            5,000.00$            36,000.00$                  
1-9-99-775-1145 ListServ -$                      -$                      -$                               
1-9-99-775-1276 Meetings -$                      -$                      18,000.00$                  
1-9-99-775-1283 Seminars -$                      -$                      20,000.00$                  
1-9-99-775-1297 Annual Meeting Expenses -$                      -$                      1,000.00$                     
1-9-99-775-1493 Travel -$                      -$                      12,000.00$                  
1-9-99-775-1528 Telephone -$                      -$                      100.00$                        
1-9-99-775-1549 Books & Subscriptions -$                      -$                      750.00$                        
1-9-99-775-1822 Litigation-Amicus Curiae Brief -$                      -$                      25,000.00$                  
1-9-99-775-1833 Newsletter -$                      100.00$               13,200.00$                  
1-9-99-775-1861 Printing -$                      -$                      -$                               
1-9-99-775-1868 Postage -$                      -$                      -$                               
1-9-99-775-1987 Miscellaneous -$                      -$                      2,500.00$                     

Total Expenses 2,500.00$            5,421.00$            138,550.00$                

Net Income 50,175.00$          94,469.00$          (27,550.00)$                 
General Fund plus Net Income (Running Total) 295,701.05$       295,701.05$       173,682.05$                

Carry Over Balance November 2020
772.81$                    772.81$               

-$                      
-$                      
-$                      

Carry Over Balance November 2020
Beginning Fund Balance 19,167.25$              19,167.25$          

-$                           
Ending Fund Balance 19,167.25$              19,167.25$          

Revenue
Withdrawls 

Amicus Reserve

Beginning Deposit Fund Balance 
Revenue

Hearts and Flowers Fund 

Withdrawls 
Total Fund

Total Revenue

Carry-Over Fund Balance from 2019-2020

1 of 1 12/17/2020
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Memorandum 
To:  Probate & Estate Planning Section Council 
From:  Katie Lynwood, Treasurer 
Date:  Friday, January 15, 2021 
Re:  2021 reimbursement form  
             
 

Expense Reimbursements: 
- Effective January 1, 2021, the IRS business mileage reimbursement rate is 56 cents per 

mile.  
- SBM updated their form to reflect the change. You must use the SBM reimbursement form.  
- The form is located at https://www.michbar.org/file/generalinfo/pdfs/sectexp.pdf and is also 

attached. 

Buhl, Little, Lynwood & Harris, PLC 
271 Woodland Pass, Suite 115 
East Lansing, MI 48823 
(517) 853-6900 
(517) 853-6902 - facsimile 
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Staple receipts to back of form as required. For electronic transmittal, 
scan and PDF receipts and send with form by e-mail. Policies and 
procedures on reverse side.

306 Townsend St., Lansing MI 48933-2012, (800) 968-1442  

Date

Payee Name
Please provide account no.

Street

City

State 

E-Mail

Phone

Section

Zip Code

Date Title Signature

Date Title Approved by (Signature)

Lodging/Other Travel Meals  
(Self + attach 
list of guests)

Mileage

Rate | Mileage | Reimbursement

Description & Purpose  
(Note start and end point for mileage)

Miscellaneous  
(i.e. copying, 
phone, etc.)

Total

Amount Total

Amount

GrandTotalI certify that the reported expense was actually incurred 
while performing my duties for the State Bar of Michigan as

Section Expense Reimbursement Form

Select your section

$ 0.00

.56 0 $ 0.00

.56 0 $ 0.00

.56 0 $ 0.00

.56 0 $ 0.00

.56 0 $ 0.00

.56 0 $ 0.00

.56 0 $ 0.00

$ 0.00

Reset Form
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State Bar of Michigan
Section Expense Reimbursement Policies and Procedures

General Policies 
1. Requests for reimbursement of individual expenses should be

submitted as soon as practical after being incurred, but not
to exceed 45 days. However, at the end of the fiscal year, any
remaining expense reimbursement requests for the fiscal year
just ended must be submitted by the 3rd workday in October.
The State Bar reserves the right to deny a reimbursement
request that is untimely or where the State Bar’s ability to
verify an expense has been compromised due to any delay.
Expense reimbursement forms, along with instructions for
completing and transmitting expense reimbursement forms,
are found on the State Bar of Michigan website at: http://
michbar.org/programs/forms

2. All out of pocket expenses must be itemized. Each reimbursed
expense must be clearly described and the business purpose
indicated.

3. Reimbursement in all instances is limited to reasonable and
necessary expenses.

4. Detailed receipts are recommended for all expenses but
required for expenses over $25.

5. An itemized receipt is required before reimbursement will
be made for any meal. The reimbursement request must
identify whether the meal is a breakfast, lunch or dinner. If
the receipt covers more than one person, the reimbursement
request must identify the names of all those in attendance for
whom reimbursement is claimed, and the business purpose
of the meal. If the receipt includes charges for guests for
whom reimbursement is not claimed, the guests need not be
identified by name, but their presence and number should be
noted. Reimbursed meals while traveling (except group meals)
are taxable if no overnight stay is required.

For subsidized sections (Young Lawyers Section, Master 
Lawyers Section, and Judicial Section) the presumptive limits 
on meal reimbursement are the per diem amounts published 
on the State of Michigan Department of Technology, 
Management and Budget’s website at http://www.michigan.
gov/dtmb/0,5552,7-150-9141_13132---,00.html  referencing 
Travel Rates and Select Cities for the current fiscal year. This 
policy applies to each individual meal - breakfast, lunch and/or 
dinner. Meal reimbursements exceeding the per diem amounts 
due to special circumstances must be approved by the section 
treasurer or section chair, whenever possible in advance of the 
expenditure. Reimbursement for meals exceeding the 
presumptive limits without an acceptable explanation of special 
circumstances will be limited to the published per diem 
amount. The presumptive limit on meal reimbursement 

applies to any meal expense (individual or group) reimbursed 
under this policy, but does not apply to meals for group 
meetings and seminars invoiced directly to the SBM. For all 
other sections, the amount of the meal reimbursement shall be 
deemed what is reasonable and necessary.

6. Spouse expenses are not reimbursable.

7. Mileage is reimbursed at the current IRS approved rate for
business mileage. Reimbursed mileage for traveling on State
Bar business is limited to actual distance traveled for business
purposes.

8. Receipts for lodging expenses must be supported by a copy
of the itemized bill showing per night charge, meal expenses
and all other charges, not simply a credit card receipt, for
the total paid. Barring special circumstances such as the need
for handicap accessibility accommodations, for conference
attendance, the reimbursement will be limited to the least
expensive available standard room conference hotel rate.

9. Airline tickets should be purchased as far in advance as
possible to take advantage of any cost saving plans available.

A. Tickets should be at the best rate available for as direct 
a path as possible. The use of travel websites such as 
Travelocity, Priceline and Hotwire are recommended to 
identify the most economical airfare alternatives.

B. Reimbursement of airfare will be limited to the cost of 
coach class tickets available for the trip at the time the 
tickets are purchased. The additional cost of business class or 
first class airfare will not be reimbursed. 

C. Increased costs incurred due to side trips for the private 
benefit of the individual will be deducted.

D. A copy of the ticket receipt showing the itinerary must be 
attached to the reimbursement request.

10. Reimbursement for car, bus, or train will be limited to the
maximum reimbursable air fare if airline service to the location
is available.

11. Outside speakers must be advised in advance of the need for
receipts and the above requirements.

12. Bills for copying done by a firm should be approved in
advance and include the numbers of copies made, the cost
per page and general purpose (committee or section meeting
notice, seminar materials, etc.).

13. Bills for reimbursement of phone expenses should be
supported by copies of the actual phone bills. If that is not

possible, the party called and the purpose of the call should be 
provided.

14. The State Bar of Michigan is exempt from sales tax. Suppliers
of goods and services should be advised that the State Bar of
Michigan is the purchaser and that tax should not be charged.

15. Refunds from professional organizations (Example: ABA/
NABE) for registration fees and travel must be made payable
to the State Bar of Michigan and sent to the attention of the
Finance Department. The State Bar of Michigan is paying
your expenses or reimbursing you for a conference and you
are aware you will receive a refund, please notify the finance
department staff at the time you submit your request for
payment.

16. Gift cards (Visa, AMEX) that are reimbursed are taxable
for any amount, and tangible gifts (other than recognition
items such as plaques, gavels, etc.) and gift certificates (for
restaurants, department stores, etc.) purchased and reimbursed
are considered taxable if greater than $100.

Specific Policies
1. Sections may not exceed their fund balance in any year

without express authorization of the Board of Commissioners.

2. Individuals seeking reimbursement for expenditures of funds
must have their request approved by the chairperson or
treasurer. Chairpersons must have their expenses approved by
the treasurer and vice versa.

3. Requests for reimbursement of expenses which require council
approval must be accompanied by a copy of the minutes of the
meeting showing approval granted.

4. Payments to vendors for $5,000 or greater are not 
reimbursable. Payments to vendors for $5,000 or greater 
should be paid directly by the State Bar.
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Probate and Estate Planning Section 2020-2021
Proposed Budget

1-5-00-775-0001 Fund Bal-Probate/Estate Plan 201,232.05$                  

Revenue
YTD Revenue
(2020-2021)

Prior Budget 
(2019-2020)

Actual
(2019-2020)

Proposed Budget 
(2020-2021)

1-7-99-775-1050 Probate/Estate Planning Dues 99,435.00$                    110,000.00$                   108,450.00$                   110,000.00$                   

1-7-99-775-1055 Probate/Estate Stud/Affil Dues 455.00$                         800.00$                           875.00$                           800.00$                           

1-7-99-775-1330 Subscription to Newsletter -$                                -$                                 -$                                 

1-7-99-775-1470 Publishing Agreement Account -$                                200.00$                           171.23$                           200.00$                           

1-7-99-775-1755 Pamphlet Sales Revenue -$                                -$                                 -$                                 

1-7-99-775-1935 Miscellaneous Revenue -$                                -$                                 325.00$                           -$                                 

99,890.00$                    111,000.00$                   109,821.23$                   111,000.00$                   

Expenses
Cumulative
Expenses

Prior Budget 
(2019-2020)

Actual
(2019-2020)

Proposed Budget 
(2020-2021)

1-9-99-775-1111 Administrative Expenses 321.00$                         10,000.00$                     903.00$                           10,000.00$                     

1-9-99-775-1127 Multi-Section Lobbying Group 5,000.00$                      30,000.00$                     30,000.00$                     36,000.00$                     

1-9-99-775-1145 ListServ -$                                -$                                 -$                                 -$                                 

1-9-99-775-1276 Meetings -$                                18,000.00$                     12,162.87$                     18,000.00$                     

1-9-99-775-1283 Seminars -$                                20,000.00$                     6,000.00$                       20,000.00$                     

1-9-99-775-1297 Annual Meeting Expenses -$                                1,000.00$                       368.61$                           1,000.00$                       

1-9-99-775-1493 Travel -$                                12,000.00$                     4,728.05$                       12,000.00$                     

1-9-99-775-1528 Telephone -$                                100.00$                           -$                                 100.00$                           

1-9-99-775-1549 Books & Subscriptions -$                                750.00$                           -$                                 750.00$                           

1-9-99-775-1822 Litigation-Amicus Curiae Brief -$                                20,000.00$                     28,768.60$                     25,000.00$                     

1-9-99-775-1833 Newsletter 100.00$                         12,300.00$                     12,300.00$                     13,200.00$                     

1-9-99-775-1861 Printing -$                                -$                                 -$                                 -$                                 

1-9-99-775-1868 Postage -$                                -$                                 1.00$                               -$                                 

1-9-99-775-1987 Miscellaneous -$                                2,500.00$                       1,707.30$                       2,500.00$                       

Total Expenses 5,421.00$                      126,650.00$                   $96,939.43 138,550.00$                   

Net Income 94,469.00$                    (15,650.00)$                    12,881.80$                     (27,550.00)$                    

General Fund plus Net Income (Running Total) 295,701.05$                  173,682.05$                   

772.81$                         

-$                                

-$                                

772.81$                         Total Fund

Carry-Over Fund Balance from 2019-2020

Total Revenue

Beginning Deposit Fund Balance 

Revenue

Withdrawls 

Carry-Over Hearts and Flowers Fund Balance from 2018-2019 
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Draft Order

(New) Rule 5.410  Appeal Rights of Individual Subject to Guardianship, 
Conservatorship, or Protective Order

 (1) Advice. Immediately after entry of a final order affecting the rights and interests of a 
legally incapacitated individual who is for reason other than minority subject to 
guardianship, conservatorship, or protective order, the court shall advise the respondent 
orally, in writing in a form approved by the State Court Administrator’s Office, and if 
necessary and practicable, through other means most readily understandable by the 
individual:

(a) The individual is entitled to appellate review of the order.

(b) If the individual is financially unable to provide an attorney to perfect an 
appeal, the court will appoint an attorney and furnish the attorney with the portions of the 
transcript and record the attorney requires to pursue an appeal. 

(2) Immediately after the entry of the final order in (1), the court shall provide a 
form to the individual subject to the guardianship or conservatorship with the instructions 
(to be repeated on the form) that if the individual subject to the guardianship or 
conservatorship desires the appointment of an attorney, the form must be returned to the 
court within the required period (to be stated on the form).

(3) Within 7 days after the final order is issued, trial counsel for the individual subject 
to guardianship or conservatorship must contact the individual to determine if the 
individual desires assistance in appealing and/or requesting the assistance of appellate 
counsel. Trial counsel must communicate in a manner understandable by the individual 
as required under MRPC 1.14. If the individual desires appellate assistance, and the 
individual is indigent, trial counsel must assist the individual in completing and filing the 
form requesting appointment of counsel, including any applicable financial schedule. 
This assistance is purely ministerial and does not constitute a representation to the court 
that there is a meritorious appeal. If there is no trial counsel, the guardian ad litem must 
fulfil this duty. 

(4) Request and Appointment of Appellate Counsel.

(a) A request for appointment of appellate counsel must be made within 21 
days after notice of the order is given or an order is entered denying a timely filed 
postjudgment motion. 
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(b) If a request is timely filed and the court finds that the individual subject to the 
guardianship or conservatorship is financially unable to provide an attorney, the court 
must enter an order appointing an attorney within 14 days after the individual subject to 
the guardianship or conservatorship's request is filed. The chief judge of the court must 
bear primary responsibility for ensuring that the appointment is made within the deadline 
stated in this rule. An individual is financially unable to provide an attorney if they meet 
the standard of MCR 2.002.

(c) In a case involving the guardianship for a legally incapacitated individual or 
conservatorship for reason other than minority, the order described in (3)(c) must be 
entered on a form approved by the State Court Administrator's Office, entitled “Claim of 
Appeal and Order Appointing Counsel,” and the court must immediately send to the 
Court of Appeals a copy of the Claim of Appeal and Order Appointing Counsel, a copy 
of the judgment or order being appealed, and a copy of the complete register of actions in 
the case. The court must also file in the Court of Appeals proof of having made service of 
the Claim of Appeal and Order Appointing Counsel on the respondent(s), appointed 
counsel for the respondent(s), the court reporter(s)/recorder(s), petitioner, and all other 
interested parties. Entry of the order by the trial court pursuant to this subrule constitutes 
a timely filed claim of appeal for the purposes of MCR 7.204.

(3) Transcripts. If the court finds that the individual subject to guardianship or 
conservatorship is financially unable to pay for the preparation of transcripts for appeal, 
even if they do not meet the standard of MCR 2.002, the court must order transcripts 
prepared at public expense.
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M E M O R A N D U M  

To: Council of the Probate and Estate Planning Section of the State Bar of Michigan  

From: James P. Spica 

Re: Secretary’s Report on Documents Received 

Date: January 9, 2021 

 
 
The Council has received the attached documents pertaining to (1) its public policy position on 
ADM File No. 2020-26 and (2) the November 13, 2020 report of the Ad Hoc Committee on 
Undue Influence. 
 
 
JPS 
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January 9, 2021 Secretary’s Report on Documents Received 

 
Attachment 1 
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1

James Spica

From: Carrie Sharlow <CSHARLOW@michbar.org>
Sent: Wednesday, January 6, 2021 1:56 PM
To: James Spica
Subject: Probate & Estate Planning Section Position 

External Email.  
Thank you for your public policy position report on ADM File No. 2020-26. 
 
This will be discussed by the Board of Commissioners in January and the Section’s recommendation will be reviewed at 
that time.  
 
After the Board of Commissioners has taken action on the proposed rule amendment, we will provide you with the 
necessary cover letter for submission to the Court as long if the section position is either not in conflict with the official 
State Bar position or if the Board authorizes the section to submit a conflicting position in accordance with Article VIII, 
Section 7(2) of the State Bar Bylaws. 
 
Thank you. 
 
 
 
Carrie A. Sharlow 
Administrative Assistant, Governmental Relations 
____________________________ 
STATE BAR OF MICHIGAN 
Michael Franck Building 
306 Townsend Street 
Lansing, MI  48933-2012 
P: (517) 346-6317    
csharlow@michbar.org 
www.michbar.org 
 
+-----------------------------------------------+ E-mail Notice: If you think you received this e-mail by mistake, please do not use it 
in any way. It may contain confidential or legally protected information. Please delete the e-mail, destroy any copies, 
and immediately notify us by reply e-mail or by phone (800-968-1442). E-mail Warning : This e-mail was swept for 
computer viruses, but we cannot guarantee that it is virus-free or accept responsibility if it is contaminated. +---------------
---michbar.org------------------+  
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January 9, 2021 Secretary’s Report on Documents Received 

 
Attachment 2 
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M E M O R A N D U M  

To: Council of the Probate and Estate Planning Section of the State Bar of Michigan 
Ad Hoc Committee on Undue Influence 

From: James P. Spica 

Re: Draft Proposed MCL §§ 700.2724, 700.2725 

Date: January 4, 2021 

 
 

I. Vagueness and Extravagance 

Let me grant (1) that a nonnegligible number of judges and other lawyers mistake a particular 
string of words in the official report of the decision in Kar v. Hogan1 for a legal “definition” of 
the concept of undue influence2 and (2) that as such a “definition,” that particular string of words 
is too confining. I, for my part, would not deduce from the conjunction of these premises that 
(3) we should therefore prompt the legislature to enact a less confining definition of the concept; 
for I believe (4) that the concept of undue influence (like much of the common law) is 
ineliminably vague and, therefore, unsuited to codification. 
 
I do not propose to argue here for proposition (4).3 Those who see or at least suspect the truth of 
proposition (4) will see or suspect that proposition (3) is likely to involve us in a mistake of our 
own. But even someone who thinks that proposition (4) is nonsense will recognize that 
proposition (3) is a jurisprudentially extravagant response to the conjunction of premises (1) and 
(2); for to the extent the conjunction of premises (1) and (2) describes the problem to be solved, 
we may look for a solution that does not occlude common law development by changing the 
mode of elaboration from analogy and distinction (the method of common law argument and 
justification)4 to that of interpretation (the method of statutory construction): 
 

 
1 Kar v. Hogan, 399 Mich. 529, 251 N.W.2d 77 (1976). 
2 I.e., not as a “general theoretical proposition[] of the common law” that “explains and justifies” past judicial 

decisions (A.W.B. Simpson, The Common Law and Legal Theory, in Oxford Essays in Jurisprudence 77, 92, 94 
(A.W.B. Simpson ed., 2d series 1973)), but as a description, in an “authentic form of words” (id. at 88 (quoting F. 
Pollock, A First Book of Jurisprudence 249 (3d ed. 1911)), the failure to come within which means, as a matter of 
law, that a given case does not involve undue influence. 

3 As a hint to those who do not suspect the truth of proposition (4), I will point out that not one of the eight 
individuated “factors” that “may be considered” “[i]n determining whether a [given dispositive] result was produced 
by undue influence” according to the Committee’s proposed section 2524 [2724] is supposed by the proposal to be 
either necessary or sufficient for a finding of undue influence. See Committee’s proposed (Comm. Prop.) 
§ 700.2524(A) [700.2724(A)] (copy attached). 

4 See, e.g., Carleton Kemp Allen, Law in the Making 298–300 (4th ed. 1946); Rupert Cross, Precedent in 
English Law 24–26, 182–88 (3d ed. 1977); A.G. Guest, Logic in the Law, in Oxford Essays in Jurisprudence 176, 
190–91 (A.G. Guest ed., 1st series 1968). As to the antiquity of this characteristic of common law reasoning and its 
independence of the relatively recent doctrine of precedent, see, e.g., H.F. Jolowicz, Lectures on Jurisprudence 226–
30 (J.A. Jolowicz ed., 1963). 
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Now with statute any difficulties about the use of a rule are treated 
as problems of interpretation . . . [whereas] problems of 
applicability which arise in the courts about Common Law rules 
cannot be solved by interpretation—that is by a process of 
reasoning which attaches particular importance to linguistic 
considerations—for there is no text to interpret.5 

 
To the extent the conjunction of premises (1) and (2) describes a problem in search of a 
legislative solution, the legislature need only remind the bench and bar that “the prerogative of 
judges is not to confer binding force upon a rule by formulating it and submitting the formulated 
rule to some procedure, but rather to decide cases by acting upon rules, without settling for the 
future the verbal form of the rule.”6 
 
Thus, expressed as a formula, the least obtrusive legislative response to the conjunction of 
premises (1) and (2) is a statute that contradicts the proposition tagged by the string of words 
referred to in premise (1) (Relevant String of Words), or displaces whatever it is about their 
implication that is too confining, without overruling Kar v. Hogan. I cannot illustrate this 
approach without first attempting to identify, if only for purposes of illustration, the Relevant 
String of Words. I shall assume, therefore, for example, that the Relevant String of Words is, “To 
establish undue influence, it must be shown that the grantor was subject to threats, 
misrepresentation, undue flattery, fraud, or physical or moral coercion sufficient to overpower 
volition, destroy free agency and impel the grantor to act against his inclination and free will.”7 
 
In that case, the formula might yield:   
 

To the extent supported by analogies to, and distinctions from 
cases constituting binding or persuasive precedent decided before 
or after the date of [this enactment], undue influence may be 
established on the facts of a given case even if it is not shown that 
the testator, grantor, settlor, or transferor was subject to threats, 
misrepresentation, undue flattery, fraud, or physical or moral 
coercion sufficient to overpower volition, destroy free agency and 
impel the testator, grantor, settlor, or transferor to act against his or 
her inclination and free will. 

 

 
5 A.W.B. Simpson, The Ratio Decidendi of a Case and the Doctrine of Binding Precedent, in Oxford Essays 

in Jurisprudence 148, 157–58 (A.G. Guest ed., 1st series 1968). 
6 Id. at 162. 

Remembering, as we always must, that the authority of a decided case lies not in the 
mere words and phrases which compose it, but in the principle which is to be 
extracted from it, every precedent is, in a sense, only “evidence” of the law, and not 
(like a statute) “the law itself.” 

Allen, supra note 4, at 251. 
7 Kar v. Hogan, 399 Mich. at 537. 
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If we assume that while we have correctly identified the Relevant String of Words, those who 
hold premise (2) to be true do not object to the particular means of persuasion (“threats, 
misrepresentation, undue flattery” and so on) listed in that String,8 then we might simplify:  
 

To the extent supported by analogies to, and distinctions from 
cases constituting binding or persuasive precedent decided before 
or after the date of [this enactment], undue influence may be 
established on the facts of a given case even if it is not shown that 
the testator, grantor, settlor, or transferor was subject to persuasion 
sufficient to overpower volition, destroy free agency and impel the 
testator, grantor, settlor, or transferor to act against his or her 
inclination and free will. 

  
Such a statute could even include a positive description of undue influence, provided the 
description is so weak as to be uncontroversial: 
 

To the extent supported by analogies to, and distinctions from 
cases constituting binding or persuasive precedent decided before 
or after the date of [this enactment], undue influence may be 
established on the facts of a given case in which the free will of the 
testator, grantor, settlor, or transferor is overcome by persuasion 
even if it is not shown that the persuasion used was sufficient to 
overpower volition, destroy free agency and impel the testator, 
grantor, settlor, or transferor to act against his or her inclination. 

 
A statute in any of these forms would address the mistake described in premise (1)— assuming 
we have correctly identified the Relevant String of Words—without limiting judicial 
development of the concept of undue influence to interpretations of a supplanting string of 
words. And the modesty of such a statute would be supported by the canon of statutory 
construction according to which “[t]he presumption is for a minimum change to be effected by 
legislation in a common law area.”9 
 

II. Cheating by Definition 

Because I hold proposition (4) to be true, I am altogether opposed to the Committee’s proposed 
“definition.” But I regard most of proposed section 2524’s [2724’s] provisions as merely 

 
8 See Comm. Prop. § 700.2524(A)(3)(b) [700.2724(A)(3)(b)]. 
9 Rupert Cross, Statutory Interpretation 44 (John Bell & George Engle eds., 3d ed. 2005); see also Kent 

Greenawalt, Statutory and Common Law Interpretation 119 (2013) (“statutes that alter the common law should be 
strictly construed”). This is a canon which the Michigan Supreme Court has articulated instructively:   

[T]he legislature is deemed to act with an understanding of common law in existence 
before the legislation was enacted. Moreover, statutes in derogation of the common 
law must be strictly construed, and will not be extended by implication to abrogate 
established rules of common law. In other words, where there is doubt regarding the 
meaning of such a statute, it is to be given the effect which makes the least rather 
than the most change in the common law. 

Nation v. W.D.E. Elec. Co., 454 Mich. 489, 494–95 (1997) (emphasis added) (citations omitted); accord Robert C. 
Herd & Co. v. Krawill Machinery Corp., 359 U.S. 297, 304–05 (1959). 
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unhelpful.10 Subsection (A)(4) of that section, however, is worse than unhelpful. The invitation 
to the trier of fact to consider “[t]he equity of the result” “[i]n determining whether a [given 
dispositive] result was produced by undue influence” is contrary to analogy; for within broad 
limits set by “public policy” for structured gifts,11 the equity of a given testamentary or other 
donative intention has nothing whatever to do with the legal validity of an associated donative 
act: 
  

No man is bound to make a will in such a manner as to deserve 
approbation from the prudent, the wise, or the good. A testator is 
permitted to be capricious and improvident, and moreover is at 
liberty to conceal the circumstances and the motives by which he 
has been actuated in this dispositions.12 

 
On the other hand, there are many legally irrelevant aspects of actual cases that we may suppose 
do, in fact, regularly feature (consciously or unconsciously) in the decisions of triers of fact. Why 
should we not mention more of them by way of invitations for judges and jurors “to do justice”? 
Why should we stop with the proposal’s (none too timid) beginning in this line? Why should we 
not consider the following continuation of the Committee’s proposed section 2524(A) 
[2724(A)]? 
 

(4) The equity of the result. Evidence of the equity of the result 
may include, but is not limited to . . . . However, evidence of an 
inequitable result, without more, is not sufficient to prove undue 
influence. 
 
(5) The relative attractiveness of one of the parties. Evidence of the 
relative attractiveness of one of the parties may include, but is not 
limited to, a relative advantage of height or slenderness, 
extraordinary comeliness, grace of movement, elegance of 
dress . . . . However, evidence of the relative attractiveness of one 
of the parties, without more, is not sufficient to prove or disprove 
undue influence. 

 
I trust that no one would find that continuation of the proposal acceptable. I suggest that the 
equity of a given dispositive arrangement should have as little to do with the arrangement’s legal 
validity as does the relative attractiveness of anyone affected by it. 
 

 
10 Which is not to say that I see no problem with section 2524 [2724] as legislative drafting. I do not 

understand, for example, how the question of “whether the alleged influencer knew or should have known of the 
donor’s vulnerability” can constitute “[e]vidence of vulnerability” within the meaning of subsection (A)(1). And 
there is a split infinitive in subsection (A)(2)! See Comm. Prop. § 700.2524(A) [700.2724(A)]. 

11 See, e.g., Unif. Tr. Code §§ 105(b)(3), 404 (Unif. Law Comm’n amended 2018) (requiring terms of trust to 
be, among other things, congenial to public policy); Restatement (Third) of Trusts § 29 (Am. L. Inst. 2003) (same). 

12 Harold Greville Hanbury & Ronald Harling Maudsley, Modern Equity 105 (Jill E. Martin ed., 13th ed. 
1989) (quoting Wigram, V.C., Bird v. Luckie, [1850] 8 Hare 301 (Eng.)). 
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III. Capitulation to Confusion 

The Michigan Court of Appeals’ decision in In re Mortimore13 could not be binding—let alone 
persuasive—as precedent even if the Court’s opinion in that case were published;14 for the 
decision is logically inconsistent with a duly enacted statute of the State of Michigan15: that a 
preponderance of evidence should be required to rebut the presumption of undue influence on the 
facts of Mortimore is patently inconsistent with section 3407 of the Estates and Protected 
Individuals Code (EPIC), according to which “[a] contestant of a will [who alleges undue 
influence] has the burden of establishing . . . undue influence . . . [and] [a] party has the ultimate 
burden of persuasion as to a matter with respect to which the party has the initial burden of 
proof.”16 The Court of Appeals has no authority to countermand a duly enacted statute.17 
 
What is more important for the Committee to notice, however, is that the principle of EPIC 
section 3407 is the palladium of the estate planning profession! Estate planning attorneys have a 
professional responsibility to uphold the principle that when a competently drawn estate planning 
instrument is challenged, the risk of nonpersuasion is cast upon, and remains with the contestant; 
for the estate planning attorney’s adherence to professional ethics entails (1) that the estate 
planning instruments she prepares for clients are competently drawn and (2) that she prepares 
such instruments only for clients she reasonably believes (a) have the requisite capacity and 
intent and (b) are not laboring under undue influence, fraud, duress, or mistake.18 To the extent 
an estate planning attorney involves herself in the promotion of legislation, she therefore has an 
ethico-philosophical disposition to protect the proponent’s advantage under section 3407—not 
merely because it is an advantage to her clients, but because her own professionalism entails that 
her clients are entitled to that advantage. 
 

 
13 In re Mortimore, No. 297280 (Mich. Ct. App. May 17, 2011), appeal denied, 491 Mich. 925, 813 N.W.2d 

288 (2012). 
14 “An unpublished opinion is not precedentially binding under the rule of stare decisis.” Mich. Ct. 

R. 7.215(C)(1) (1985). 
15 “For all practical purposes, a precedent which ignores or misconceives a clear and positive rule of law is 

not precedent.” Allen, supra note 4, at 251. “Precedent is discarded either because it is not applicable to the case in 
hand, or because it proceeds on a misunderstanding of the law: because it is not law, never was the law, and 
therefore never was a precedent properly so called.” Id. at 350. 

16 Mich. Comp. Laws § 700.3407(1)(c)–(d) (2000). The same principle contributed to the ratio decidendi of 
Kar v. Hogan, apropos of which, the Michigan Supreme Court said: 

The ultimate burden of proof in undue influence cases does not shift; it remains with 
the plaintiff throughout the entire trial. . . . A plaintiff has the burden of proof (risk of 
nonpersuasion) for all elements necessary to establish the case. This burden never 
shifts during trial. Therefore, plaintiffs, who alleged the existence of undue 
influence, bore the ultimate burden of persuading the trier of fact that undue 
influence was used to procure the deed. 

Kar v. Hogan, 399 Mich. at 538–39. 
17 See, e.g., Cross, supra note 4, at 1, 5, 165; J.W. Harris, Law and Legal Science: An Inquiry into the 

Concepts of Legal Rule and Legal System 72 (1979). 
18 See e.g., In re Hughes Revocable Trust, No. 255928 (Mich. Ct. App. Sept. 22, 2005), appeal denied, 474 

Mich. 1092, 711 N.W.2d 56 (2006) (attorney required to make reasonable inquiry into client's ability to understand 
nature and effect of document she was signing). See generally Am. College of Tr. & Est. Counsel, Comm. on Model 
Rules of Pro. Conduct r. 1.14 at 161 (5th ed. 2016). 
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The Committee’s proposed section 2521 [2725] exchanges the proponent’s advantage under 
section 3407 for “the advantage of clarity”19—for the hope that by making the Michigan Court of 
Appeals’ confusion in Mortimore into law, we can avoid confusion. (What a hope!) Clarity and 
the avoidance of confusion are, of course, worthy aims, but from the point of view of estate 
planning attorneys, the price the Committee would have us pay in pursuit of those aims is too 
high: under the Committee’s proposed section 2521 [2725], the devoted wife, W, of a lately 
deceased, uxorious husband, H, may be invited, thanks to the disappointment of a friend, F, who 
had hoped for a legacy, to prove by a preponderance of evidence, that she (W) did not unduly 
influence H in making his will because in addition to being married to W, H “relie[d] on [W] to 
conduct banking or other financial transactions”20 or was, in his last illness, “reliant upon [W] for 
care.”21 
 
F, anticipating the trier of fact’s hostility to her claim on these facts, may forbear to bring suit, 
but if so, that will be a credit to F’s common sense, not to the Committee’s drafting! No estate 
planning attorney whose clients are capable of forming normal human relations can accept the 
results yielded by the Committee’s proposed section 2521 [2725] on facts like those 
hypothesized above. Part of the problem is that the Committee has failed to heed the Restatement 
(Third) of Trust’s insistence on the importance of (what the Restatement terms) “suspicious 
circumstances” in assaying the presumption.22 But refinements on the conditions for raising the 
presumption would have to go very far before estate planning attorneys could cheerfully 
countenance a shifting of the burden of nonpersuasion to the proponent of a competently drawn 
instrument. 
 
I am inclined to think that it would be both easier and more beneficial to leave the principle of 
EPIC section 3407 intact, codify the Restatement (Third)’s analysis of the facts that give rise to 
the presumption (Operative Facts),23 and, in the statute that does that, declare (1) that there is no 
presumption of undue influence in the sense of a mandatory inference under any circumstances 
and (2) that if the trier of fact determines that Operative Facts (that would give rise to the 
presumption under the Restatement’s analysis) have been proved (by the contestant, by a 
preponderance of evidence), the trier of fact must be allowed to determine the ultimate question 
of whether undue influence has been proved (by the contestant, by a preponderance of evidence). 
That would serve the presumption’s protective purpose24 without making the contestant equity’s 
“darling.”25 

 
19 Memorandum from Ad Hoc Comm. on Undue Influence to Comm. on Special Projects 4 (Nov. 13, 2020).  
20 Comm. Prop. § 700.2521(d)(2)(A) [700.2725(d)(2)(A)] (copy attached). 
21 Id. § 700.2521(d)(2)(D) [700.2725(d)(2)(D)]. 
22 See Restatement (Third) of Trusts § 8.3 cmt. f at 146, h (Am. L. Inst. 2003). 
23 See id. § 8.3 cmt.’s f–h. 
24 “In the case of a contested will, the presumption establishes a prima facie challenge to the will—thereby 

protecting the challenge from dismissal.” In re Mortimore, 491 Mich. 925, 927–28, 813 N.W.2d 288, 290–91 (2012) 
(Young, C.J., dissenting). 

25 To borrow Maitland’s characterization of the cestui que trust. See Frederic William Maitland, Trust and 
Corporation, in Selected Essays 141, 173 (H.D. Hazeltine et al. eds., 1936). 
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Spica Memorandum re Ad Hoc Committee on Undue Influence’s 
Draft Proposed MCL §§ 700.2724, 700.2725 

 
Exhibit 

Draft Proposed Sections 
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Re:    Tax Liaison Report from Tax Council  to Probate Council 

Date:  December  9, 2020 Zoom Tax Council Meeting  

Time:  3:00 p.m.  –  4:15 p.m.  

From:  Neal Nusholtz, Probate Council Tax Council Liaison     

The pricing for webinars was discussed, particularly in relationship to prior prices 
for in person seminars.  The idea of early discounts was mentioned.  A concern 
was expressed that low prices can sometimes result in people deciding, at the last 
minute, not to attend.  In lieu of a meal, one seminar offered had included a 
grubhub card.   
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1

James Spica

From: Nancy Little <nlittle@bllhlaw.com>
Sent: Monday, January 4, 2021 11:31 AM
To: James Spica
Subject: RE: Probate & Estate Planning Council / CSP / Friday January 15, 2012 Meeting

Categories: Council Secretary

External Email.  

Hi, Jim:  we had the Journal ready to eblast in late December but it contains an article about remote 
notarization, so we are in the process of updating that to reflect the recent legislative changes. We 
aim to have it out in the next week.  
 
Nancy L. Little  
Buhl, Little, Lynwood & Harris, PLC  
271 Woodland Pass, Suite 115  
East Lansing, MI 48823  
(517) 853-6900  
(517) 853-6910 – direct dial  
(517) 853-6902 – facsimile  
nlittle@BLLHlaw.com  
www.BLLHlaw.com  
 

 
 

 
 

 
 
Due to the current spread of COVID-19, I will be working remotely from home on some days. Please feel free to email 
me because I will be linked in to our system at work even if I am working remotely. If you need to reach me by phone, 
please call our receptionist at (517) 853-6900 or my legal assistant, Darlinda, at (517) 853-6912. When I return your call, 
it may appear on your phone screen as “caller unknown”. Take care and stay safe.  
 

From: James Spica <spica@mielderlaw.com>  
Sent: Friday, January 1, 2021 12:05 PM 
To: ahentkowski@stewardsheridan.com; attorneygoetsch@gmail.com; awmayoras@brmmlaw.com; 
csavage@lowelaw.net; cjcaldwell@varnumlaw.com; dborst@wnj.com; david.murkowski@kentcountymi.gov; 
david.sprague@oldnational.com; David Lucas <dlucas@vcflaw.com>; Skidmore, David <dskidmore@wnj.com>; 
gdavid.law@gmail.com; Dan Hilker <hilker@mielderlaw.com>; jaconette@calhouncountymi.gov; 
jahohman88@gmail.com; john.dresser57@gmail.com; josh@ardlaw.com; jfanderton@loomislaw.com; 
jmcgill@fbmjlaw.com; jmurphy@icle.org; ksilver@hertzschram.com; kaolson@tds.net; Katie Lynwood 
<klynwood@bllhlaw.com>; Mark Kellogg <mkellogg@fraserlawfirm.com>; mmysliwiec@fraserlawfirm.com; Nathan 
Piwowarski <nathan@mwplegal.com>; nhasan@dykema.com; nhwelberpc@gmail.com; nreister@shrr.com; Neal 
Nusholtz <nusholtz@nnlaw.net>; pouellette@lowelaw.net; rbl@wwrplaw.com; rmills@marcouxallen.com; Susie 
Chalgian <schalgian@mielderlaw.com>; schnelzr@courts.mi.gov; wkrueger@fosterswift.com; 
amorrissey@westermanpc.com; bkrozek@loplyn.com; John Bos <bos@mielderlaw.com>; browerr@millerjohnson.com; 
bvhowe@att.net; Ballard, Christopher A. <caballard@varnumlaw.com>; Doug Chalgian <chalgian@mielderlaw.com>; 
dchoffius@varnumlaw.com; dlowe@lowelaw.net; dmielock@fosterswift.com; drasmussen@clarkhill.com; 
fasytsma@varnumlaw.com; george.gregory@kkue.com; mharder@wnj.com; Phillip Harter <harter@mielderlaw.com>; 
hgrix@dickinsonwright.com; jamessteward@stewardsheridan.com; John Mabley <jmabley@mielderlaw.com>; j-
martin.8@onu.edu; konop@millercanfield.com; lunderwood@binghamlegalgroup.com; meglentz@gmail.com; MIchael 
Lichterman <mike@baarlegal.com>; mlentz@bodmanlaw.com; mmcclory@wcpc.us; mteahan@fraserlawfirm.com; 
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