
10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 113 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 114 of 227



ATTACHMENT 2 
 
 
 
 
 
 
 
 
 
 
 
 
 

10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 115 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 116 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 117 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 118 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 119 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 120 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 121 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 122 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 123 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 124 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 125 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 126 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 127 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 128 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 129 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 130 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 131 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 132 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 133 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 134 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 135 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 136 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 137 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 138 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 139 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 140 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 141 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 142 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 143 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 144 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 145 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 146 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 147 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 148 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 149 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 150 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 151 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 152 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 153 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 154 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 155 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 156 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 157 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 158 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 159 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 160 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 161 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 162 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 163 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 164 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 165 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 166 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 167 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 168 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 169 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 170 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 171 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 172 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 173 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 174 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 175 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 176 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 177 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 178 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 179 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 180 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 181 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 182 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 183 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 184 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 185 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 186 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 187 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 188 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 189 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 190 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 191 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 192 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 193 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 194 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 195 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 196 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 197 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 198 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 199 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 200 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 201 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 202 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 203 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 204 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 205 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 206 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 207 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 208 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 209 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 210 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 211 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 212 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 213 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 214 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 215 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 216 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 217 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 218 of 227



10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 219 of 227



ATTACHMENT 3 
 
 
 
 
 
 
 
 
 
 
 
 
 

10-14-2023 CSP & Probate Council Meeting 
Probate and Estate Planning Section 

page 220 of 227



Tax Nugget 

To: Probate and Estate Planning Council 

From: J.V. Anderton on behalf of the Tax Committee 

RE: October 2023 Tax Nugget 

 

 This month’s Tax Nugget is a reminder that there is still an estate tax levied in 12 states plus 
Washington DC (some of which are de-coupled from the federal estate tax exemption amount), and an 
inheritance tax on the books in six states.   Lists for both are below (and yes, Maryland does make 
appearance on both lists).  So, if you have a client with assets or intended beneficiaries in these locales, 
you might want to make a connection with a practitioner in that jurisdiction.   

States with separate estate tax: Connecticut, District of Columbia, Hawaii, Illinois, Maine, Maryland, 
Massachusetts, Minnesota, New York, Oregon, Rhode Island, Vermont, Washington 

States with inheritance tax: Iowa, Kentucky, Maryland, Nebraska, New Jersey, Pennsylvania 
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MEMORANDUM 

To: Council of the Probate and Estate Planning Sec�on of the State Bar of Michigan 

From: Marguerite Munson Lentz 

Re: September 8, 2023, Roundtable Discussion of the Doctrine of Merger and MCT Sec�on 7603(3) 

Dated: October 4, 2023 

 

This memorandum is a response to the memorandum of James P. Spica dated September 9, 2023. 

Fact Scenario 

Spouse 1 and Spouse 2 are married to each other and create a joint trust.  The joint trust provides that 
while both setlors are alive, either setlor can revoke the joint trust, and upon revoca�on, each spouse 
receives that spouse’s contribu�ons back.  Upon the death of one spouse (“deceased spouse” or “DS”), 
the terms of the joint trust provide that the trust con�nues for the surviving spouse (“SS”), SS is the sole 
trustee, SS can withdraw all of the assets during SS’s life, and SS can revoke the trust.  If SS does not revoke 
the trust, any assets at SS’s death that have not been withdrawn are distributable to the children, per 
stirpes. 

DS is the only spouse that contributed assets to the joint trust.  DS is the trustee un�l DS’s death. 

Mr. Spica’s Argument 

Mr. Spica asserts that at DS’s death, since SS is the trustee and has a currently exercisable power of 
withdrawal, that SS as trustee only owes a duty to SS and therefore there should be a merger of interest.  
The effect of this merger is that the trust ceases to exist, and the assets must be probated as part of DS’s 
estate. 

Mr. Spica’s argument appears to rest on the following: 

1) The common law doctrine of merger has been obliterated for a revocable trust with respect to the 
setlor by statute, but has not been obliterated for a trust for a beneficiary who is the sole trustee 
and also has a currently exercisable power of withdrawal over the en�re trust. 

2) A person cannot be a beneficiary with rights under a trust if the trustee owes no duty to that 
beneficiary.  Since the trustee’s du�es are solely owed to the beneficiary with the presently 
exercisable power of withdrawal under MCL 700.7603(3), no other beneficiary has any rights 
under the trust. 

3) The merger doctrine would cause the joint trust to fail at the �me of DS’s death, and without an 
exis�ng trust, the assets fail to avoid probate. 

Possible Effects of Mr. Spica’s Argument 

One kind of a marital trust gives SS all of the income from the trust and provides that SS has a general 
power over the assets of the marital trust.  IRC 2056(b)(5).  Many of such trusts named the SS as the sole 
trustee of the marital trust.  Those kinds of trust have been prepared for decades.  It seems imprudent to 
suggest now that such a marital trust terminated at the moment of DS’s death and should have been 
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included in DS’s probate estate.  Depending on the terms of DS’s Will, the marital deduc�on may thereby 
be lost.1 

Many couples have preferred the joint trust concept because it matches their concept of the marriage as 
a partnership with commingling of the assets, and sa�sfies their desire to avoid probate at either spouse’s 
death. 

MML’s Posi�on 

I respec�ully disagree with Mr. Spica.   

1) Mr. Spica assumes that if the doctrine of merger applies, the joint trust fails at the point of DS’s 
death, and therefore the joint trust’s assets should be probated as part of DS’s estate.  According 
to Mr. Spica’s argument, the doctrine of merger applies because the beneficiary has an unlimited 
power of withdrawal and is the trustee at the moment of DS’s death (T-1).  But EPIC does not so 
provide.  Instead, MCL 700.7701(1) states that a person named as successor trustee in the trust 
agreement must take some ac�on to accept the trust by either substan�ally complying with the 
trust’s method of acceptance, accep�ng delivery of the trust property, exercising powers, or 
performing du�es as trustee indica�ng acceptance.  The named trustee may reject the trust (MCL 
700.7701(2))2 and may take certain ac�ons like preserving the trust property before accep�ng the 
trust (MCL 700.7701(3)).  Since the named trustee has the power to reject the trust, the trust 
agreement by its terms cannot deem SS to have accepted the trusteeship at the moment of DS’s 
death before SS has an opportunity to accept or reject the trust.  If SS is named as the successor 
trustee, SS’s acceptance or rejec�on will be a�er DS’s death (T-1) at T-2.  T-2 may be only a split 
second a�er T-1, but it is a different �me.  Suppose Mr. Spica is correct that the trust merges at T-
2 because SS is now trustee and beneficiary with a current power of withdrawal.  If the legal �tle 
and beneficial ownership have now merged into one person, the merger would occur at T-2, and 
the legal and beneficiary ownership would unite in the one person of SS, not in DS.  If the merger 
doctrine does apply, the trust is s�ll in effect on T-1, but the assets now belong to SS on T-2.  So, 
no probate through DS’s estate would be needed, although SS may need to reassign all of the 
assets to the joint trust as SS’s contribu�ons to avoid probate at SS’s death.3 

1 The dra�ers of EPIC imply that such a marital trust would con�nue and not be terminated by the doctrine of 
merger.  See MCL 700.7815.  In Sec�on 7815(3) a trust beneficiary who is not the setlor and who as trustee has the 
power to make discre�onary distribu�ons among the trust beneficiaries is by statute limited to exercising such 
power pursuant to an ascertainable standard.  However, Sec�on 7815(5)(a) provides that the exercise of a similar 
power held by the setlor’s spouse over a trust for which a marital deduc�on was allowed under IRC 2056(b)(5) or 
(7) is not so limited.  If SS’s unlimited power to distribute the marital trust assets to SS causes a termina�on of the 
marital trust by the doctrine of merger, Sec�on 7815(5) is not needed (and is nonsensical) since no trust would 
exist.  
2 A trust does not fail for want of a trustee.  Rather than termina�ng a trust without a trustee, the Michigan Trust 
Code provides that a vacancy in a trusteeship of a sole trustee for a non-charitable trust generally must be filled 
(MCL 700.7704(2)), either as provided by the terms of the trust or as appointed by the court (MCL 700.7704(3)). 
3 Another example of the �ming difference between right of a fiduciary to act and duty the fiduciary owes is with 
respect to an agent under a durable power of atorney.  The agent named in the durable power of atorney “has 
the authority, rights, responsibili�es, and limita�ons” as provided in the power.  MCL 700.5501(3).  The authority 
under a durable power of atorney may be immediately exercisable or may only be exercisable upon the principal’s 
incapacity.  MCL 700.5501(1).  Assume the principal signs an immediately exercisable durable power of atorney.  
The agent’s right to act begins when the principal signs the document (T-1).  However, the du�es the agent owes to 
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2) Moreover, at neither T-1 nor T-2 are all interests in the trust united in SS.  As Mr. Spica points out, 
MCL 700.7603(3) provides “While a trust is not revocable and while a person has a currently 
exercisable power of withdrawal over the en�re principal of the trust, the du�es of a trustee are 
owned exclusively to the person.”  Mr. Spica reads MCL 700.7603(3) as oblitera�ng any duty owed 
to anyone other than the holder of the presently exercisable withdrawal power.  That is not 
accurate, however.  Regardless of whether MCL 700.7603(3) obliterates any duty owed to another 
beneficiary, there are du�es with respect to creditors.  See MCL 700.7605(1); 700.7606.  Per the 
Reporter’s Commentary, 7605(1) would apply to the por�on of the joint trust revocable by DS.  
MCL 700.7103(f) defines a “power of withdrawal” as a presently exercisable general power of 
appointment with two excep�ons, but it does not say whether the power of withdrawal can trump 
the rights of creditors.  If 7605 means anything, it must mean that a presently exercisable power 
of withdrawal cannot be over assets that are payable to creditors.  Thus, at the moment of DS’s 
death, not all of the assets and du�es are solely owed to SS.  The trust must last at least long 
enough to determine if there are creditors who have rights to be paid from the joint trust. 

3) Mr. Spica assumes that a beneficiary cannot have a right if the trustee owes no duty to that 
beneficiary.  MCL 700.7603 does not equate rights of beneficiary with du�es.  MCL 700.7603(1) 
provides that subject to MCL 700.7603(2)(incapacitated setlor), the “rights of the trust 
beneficiaries are subject to the control of “ the setlor, whereas “the du�es of the trustee are owed 
exclusively to” the setlor.  If rights cannot exist without a corresponding duty, then the first phrase 
of making rights “subject to” the setlor would be superfluous, and the language in 7603(1) would 
follow the language of 7603(3).  In contrast, 7603(3) does not men�on “rights” of beneficiaries at 
all.  It only men�ons du�es of the trustee being owed solely to the holder of the presently 
exercisable power of withdrawal.  Notwithstanding 7603(3), the other trust beneficiaries s�ll have 
interests in the trust.  A qualified trust beneficiary may be en�tled to no�ce of a proceeding 
affec�ng the trust, as is the holder of a power of appointment.  MCR 5.125(C)(33).  Qualified trust 
beneficiaries can include takers in default of an exercise of a power of appointment.  See comment 
of UTC Reporter quoted in the Reporter’s Comment following MCL 700.7103.4 

the principal apply “if and when” the agent acts as the atorney in fact.  MCL 700.5501(4).  Once the agent starts to 
act (T-2), the agent has to comply with the fiduciary du�es owed to the principal, but the agent has no requirement 
to start to act under the durable power of atorney. 
4 Mr. Spica argues elsewhere that a fiduciary’s right requires a corresponding duty—and a corresponding person to 
whom the duty is owed—in James M. Spica, “Special Advanced Session:  Jurisprudence for Trust and Estate 
Lawyers, 57th Annual Probate & Estate Planning Ins�tute, at 18-1.  There, he argues that a funeral representa�ve 
appointed pursuant to MCL 700.3206 has certain rights and powers concerning the declarant’s funeral 
arrangements (assuming the rights and powers are not rebuted or superseded as provided in the statute).  Mr. 
Spica then asserts that the funeral representa�ve’s rights must mean that du�es are owed to someone, but that 
someone cannot be the declarant who is deceased at the �me the funeral representa�ve can first exercise any 
rights under Sec�on 3206.  Mr. Spica points to the statutory inclusion of “funeral representa�ve” as a fiduciary to 
conclude that under MCL 700.1212 and MCL 700.1308, the du�es must be owed to the heirs, devisees, and 
beneficiaries of the declarant.  However, Mr. Spica’s argument is circular.  Each of Sec�ons 1212 and 1308 contain 
the phrase “for whom that person is a fiduciary”; neither sec�on says for whom a par�cular fiduciary is a fiduciary.  
Those sec�ons cannot be the sec�ons that determine “for whom a fiduciary is a fiduciary.”  I read the phrase “heir, 
devisee, beneficiary, protected individual, or ward for whom the person is a fiduciary” as a limita�on on when 
those sec�ons apply.  If the fiduciary did not owe a duty to any “heir, devisee, beneficiary, protected individual, or 
ward, then Sec�ons 1212 and 1308 would not apply.  Mr. Spica reads these sec�ons as implying a fiduciary must 
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4) Mr. Spica argues that the doctrine of merger does not apply to the setlor of a revocable trust 
because the MTC says so in MCL 700.7603(1).  Mr. Spica appears to be arguing that for revocable 
trusts, the MTC has changed the common law of the doctrine of merger, but that the MTC does 
not change the law for SS as trustee/current beneficiary/holder of withdrawal power.  However, 
the Reporter’s Comment does not agree with Mr. Spica’s analysis.  The Reporter’s Comment 
following MCL 700.7402 discusses the doctrine of merger.  The conclusion in the Reporter’s 
Comment is not that the MTC changed the doctrine of merger to revocable trusts, but that the 
doctrine does not apply to the setlor/trustee/holder of power to revoke.  Despite all of the 
setlor’s powers, there are s�ll remainder beneficiaries that prevent the doctrine of merger 
applying.  The Reporter’s Comment to MCL 700.7603(3) provides: “Subsec�on (3) gives the person 
with the power to withdraw all of the trust property all of the rights of a setlor.”  If the dra�ers 
thought that SS’s posi�on would be different than DS’s posi�on over the same trust, then neither 
MCL 700.7603(3) nor the Reporters’ Comment would make any sense.5 

owe a duty to someone on this list.  I disagree that a fiduciary’s du�es must be owed to someone on this list.  A few 
examples will suffice. 
A trustee is a fiduciary, but contrary to Mr. Spica’s reading of Sec�ons 1212 and 3208, the trustee does not owe 
du�es to any heirs, devisee, protected individual, or ward.  By statute, the trustee’s duty of loyalty is to the 
beneficiaries of the trust.  MCL 700.7802(1).   
Consider the agent under a power of atorney.  The agent is a fiduciary under the common law, and under EPIC, 
must act in accordance with “standards of fiduciaries exercising powers under a durable power of atorney.”  See 
MCL 700.5501(3)(a) and the following Reporter’s Comment and Annota�ons in the Michigan Probate Sourcebook.  
An agent may be included in the EPIC defini�on of “fiduciary” (MCL 700.1104(e): (“ ‘fiduciary’ includes, but is not 
limited to, . . .”).  But the agent owes no du�es to the principal’s heirs, devisees, protected individual, or ward.  The 
agent’s du�es are only owed to the principal.   
Last example, a charitable trust where the trustee may name the charitable beneficiaries.  Poten�al chari�es that 
might be named are not qualified trust beneficiaries.  MCL 700.7110(1) only applies to expressly named chari�es.  
Sec�ons 1212 and 3208 would not make the setlor’s heirs, devisees, protected individual, or ward, or any 
par�cular charity as the person to whom the trustee owes a duty.  Instead, the atorney general or the setlor (but 
not the setlor’s heirs, assigns, or beneficiaries) may enforce the trust (MCL 700.7405(3)).   
Unlike with a charitable trust (where the atorney general could force the trustee to act in accordance with the 
terms of the trust), Sec�on 3206 does not provide a mechanism to force the funeral representa�ve to make the 
funeral arrangements.  Instead, if the funeral representa�ve fails to act quickly enough, then others are permited 
to act.   
The funeral representa�ve is like the agent under the durable power of atorney—a right to act, but no duty to 
commence ac�ng.  I submit that with both the agent under the durable power of atorney and the funeral 
representa�ve, there is a right without a corresponding duty to act.  Similarly with the joint trust, SS has the right 
to act, even though the SS does not owe du�es to the remainder beneficiaries.  Since there is no requirement for 
SS to have a duty to the remainder beneficiaries to correspond with SS’s rights, there should be no reason to 
conclude that the remainder beneficiaries are no longer beneficiaries of the trust merely because SS owes no 
current duty to them.  Since the remainder beneficiaries are s�ll beneficiaries of the trust, the trust should not fail 
under the doctrine of merger. 
5 The Uniform Trust Code provides that a trust is created only if “the same person is not sole trustee and sole 
beneficiary.” UTC § 402(a)(5). UTC Comment on this sec�on states: “Subsec�on (a)(5) addresses the doctrine of 
merger, which, as tradi�onally stated, provides that a trust is not created if the setlor is the sole trustee and sole 
beneficiary of all beneficial interests. The doctrine of merger has been inappropriately applied by the courts in 
some jurisdic�ons to invalidate self-declara�ons of trust in which the setlor is the sole life beneficiary but other 
persons are designated as beneficiaries of the remainder. The doctrine of merger is properly applicable only if all 
beneficiary interests, both life interests and remainders, are vested in the same person, whether in the setlor or 
someone else. An example of a trust to which the doctrine of merger would apply is a trust of which the setlor is 
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5) Finally, Mr. Spica’s argument elevates the common law doctrine of merger over the express
purposes of the Michigan Trust Code.  MCL 700.8201 provides that the purposes and policies of
the Michigan Trust Code include the following:  “To make more comprehensive and to clarify the
law governing trusts in this state” (MCL 700.8201(2)(a)) and “To foster certainty in the law so that
setlors of trusts will have confidence that their instruc�ons will be carried out as expressed in the
terms of the trust” (MCL 700.8201(2)(c)).  As stated in the Reporter’s Comment, the MTC was
“intended to be a single-source, comprehensive body of law with respect to the crea�on,
administra�on, modifica�on, and termina�on of trusts.”
The MTC sec�on dealing with division of consolida�on of trusts (MCL 700.7417) does not men�on
the doctrine of merger.  Although the MTC is intended to be a comprehensive statute dealing with, 
among other things, termina�on of trusts, none of the sec�ons on modifica�on or termina�on of
trusts men�ons an automa�c termina�on of a trust by the doctrine of merger.  See MCL 700.7410
through MCL 700.7417.

The ”terms of the trust” are defined as “the manifesta�on of the setlor’s intent regarding a trust’s
provisions as expressed in the trust instrument or as may be established by other evidence that
would be admissible in a judicial proceeding.”  MCL 700.1107(k).

The terms of the trust prevail over the provisions of the MTC except as provided in MCL
700.7105(2).

The Setlor’s intent has long been the polestar for interpreta�on of trusts.  “A court must ascertain
and give effect to the setlor’s intent when resolving a dispute concerning the meaning of a trust.”
Williams v Herbert (In re Herbert Trust), 303 Mich App 456, at 458 (2013), leave to appeal denied
497 Mich 868 (2014).

In the joint trust in the scenario above, the terms of the trust do not provide for a termina�on
based on the doctrine of merger.  Indeed, the terms of the joint trust provide that the trust should
con�nue a�er DS’s death.  Based on the strong direc�on in both the common law and the MTC to
effectuate the setlor’s intent, the joint trust should not terminate, but should con�nue in
accordance with its terms.

sole trustee, sole beneficiary for life, and with the remainder payable to the setlor’s probate estate. On the 
doctrine of merger generally, see Restatement (Third) of Trust Sec�on 69 (Tenta�ve Dra� No. 3, 2001); Restatement 
(Second) of Trust Sec�on 341 (1959).” 
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