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Probate & Estate Planning Section of the
State Bar of Michigan

You are invited to the March meetings of the Committee on Special Projects (CSP) and
the Council of the Probate & Estate Planning Section:

Friday, March 15, beginning at 9 AM
at the University Club of Michigan State University
3435 Forest Rd, Lansing, MI 48910

Remote participation by Zoom will be available. So, you are also invited . . .

to a Zoom meeting.
When: Mar 15, 2024, 09:00 AM Eastern Time (US and Canada)

Register in advance for this meeting:

https://us02web.zoom.us/meeting/reqgister/tZYrdOiurDMgGtN2N6RoTEuA14JCMo3 1NCq

After registering, you will receive a confirmation email containing information about joining the meeting.
If you are calling in by phone, email your name and phone number to Angela Hentkowski
ahentkowski@stewardsheridan.com, we will put your name in a zoom user list that
will identify you by name when you call in.

Please note that the Zoom feature of these meetings entails that they will be recorded.

This will be a regular in-person and remote meetings of the Council of the Probate & Estate Planning
Section. The Council meeting will be preceded by a meeting of the Council's Committee on Special Projects
(CSP), which will begin at 9:00 AM. The CSP meeting will end at about 10:15 AM, and the Council meeting
will begin shortly thereafter. The agenda and meeting materials will be posted on the Probate & Estate
Planning Section page of the SBM website. Once those things are posted, you should be able to download
them from: http://connect.michbar.org/probate/events/schedule.

Richard C. Mills
Section Secretary

SMITH HAUGHEY RICE & ROEGGE
213 S. Ashley St., Ste 400
Ann Arbor, Ml 48104

Phone 734-213-8000

Fax 734-436-0030
rmills@shrr.com
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Officers of the Council

for 2023-2024 Term

Office

Officer

Chairperson

James P. Spica

Chairperson Elect

Katie Lynwood

Vice Chairperson

Nathan R. Piwowarski

Secretary

Richard C. Mills

Treasurer

Christine M. Savage

Council Members
for 2023-2024 Term

Year Elected to Current Term Eligible after Current
Current Term (partial, first Expires Term?

Council Member or second full term)
Glazier, Sandra D. 2021 (1%t term) 2024 Yes
Hentkowski, Angela M. 2021 (2™ term) 2024 No
Mysliwiec, Melisa M. W. 2021 (2™ term) 2024 No
Nusholtz, Neal 2021 (2™ term) 2024 No
Sprague, David 2021 (1%t term) 2024 Yes
Wrock, Rebecca K. 2021 (1t term) 2024 Yes
Mayoras, Andrew W. 2022 (2™ term) 2025 No
Silver, Kenneth 2022 (2™ term) 2025 No
Dunnings, Hon. Shauna L. 2022 (1%t term) 2025 Yes
Chalgian, Susan L. 2022 (1t term) 2025 Yes
Shelton, Michael D. 2022 (1t term) 2025 Yes
Borst, Daniel W. 2022 (1t term) 2025 Yes
Augustin, Ernscie 2023 (1%t term) 2026 Yes
Mallory, Alexander S. 2023 (1%t term) 2026 Yes
Anderton V, James F. 2023 (2" term) 2026 No
David, Georgette E. 2023 (2" term) 2026 No
Hilker, Daniel 2023 (2™ term) 2026 No
Krueger Ill, Warren H. 2023 (2™ term) 2026 No
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Ex Officio Members of the Council

Christopher Ballard; Robert D. Brower, Jr.; Douglas G. Chalgian; Henry M. Grix; Mark K. Harder; Philip E. Harter; Dirk C.
Hoffius; Shaheen I. Imami; Robert B. Joslyn; Mark E. Kellogg; Kenneth E. Konop; Marguerite Munson Lentz; Nancy L. Little;
James H. LoPrete; Richard C. Lowe; David P. Lucas; John D. Mabley; John H. Martin; Michael J. McClory; Douglas A.
Mielock; Amy N. Morrissey; Patricia Gormely Prince; Douglas J. Rasmussen; John A. Scott; David L.J.M. Skidmore;
James B. Steward; Thomas F. Sweeney; Fredric A. Sytsma; Marlaine C. Teahan; Lauren M. Underwood; W. Michael

Van Haren; Susan S. Westerman; Everett R. Zack
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State Bar of Michigan

Probate and Estate Planning Section

2023-24 Standing Committees

Standing
Committee Mission Chairperson Members
. . . .. , . R Ryan P. Bourjaily
Amicus Curiae Review litigants’ applications and Courts Andrew W. .. .
. . Patricia Davis
requests for the Section to sponsor amicus Mayoras

curiae briefs in pending appeals cases
relating to probate, and estate and trust
planning, and oversee the work of legal
counsel retained to prepare and file amicus
briefs

Angela Hentkowski
Scott Kraemer

Neil J. Marchand

Kurt A. Olson

David L.J.M. Skidmore
Trevor J. Weston
Timothy White

Annual meeting

Plan the Section’s Annual Meeting

James P. Spica [as
Chair]

[Chair only]

David L.J.M. Skidmore

Awards Periodically make recommendations regarding | Mark E. Kellogg .
recipients of the Michael Irish Award, and [as immediate David Lucas
. . .l . [as 2nd and 3rd most recent
consult with ICLE regarding periodic past Chair] .
induction of members in the George A. past Chairs]
Cooney Society
Budget Develop the Section’s annual budget Etlsc?r?lﬁe((:i'ixlgasw ¢ Engsgiﬁéliavage Nathan
Treasurer] [as incoming Treasurer
and immediate past
Secretary]

Bylaws Review the Section’s Bylaws, to ensure David Lucas Christopher A. Ballard
compliance with State Bar requirements, to John Roy Castillo
include best practices for State Bar Sections, Nancy H. Welber
and to assure conformity to current practices
and procedures of the Section and the Council,
and make recommendations to the Council
regarding such matters

Charitable and Consider federal and State legislative Rebecca K. Wrock| Celeste E. Arduino

Exempt developments and initiatives in the fields of Robin Ferriby

Organizations charitable giving and exempt organizations, Brian Heckman
and make recommendations to the Council Richard C. Mills
regarding such matters John McFarland

Kate L. Ringler

Matt Wiebe
Citizens Provide opportunities for education of the Kathleen M. Eﬁ;ﬁ;?gg&ig
Outreach public on matters relating to probate, and Goetsch

estate and trust planning

David Lucas
Hon. Michael J. McClory
Neal Nusholtz
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State Bar of Michigan
Probate and Estate Planning Section
2023-24 Standing Committees

Committee on
Special Projects

Consider matters relating to probate, and
estate and trust planning, and make
recommendations to the Council regarding
such matters

Melisa M.W.
Mysliwiec

[Committee of the whole]

Practice of Law

to probate, and estate and trust planning,
and make recommendations to the Council
regarding such matters

Court Rules, Consider matters relating to probate, and Georgette E. JV Anderton
Forms, & estate and trust planning, and make David Susan L. Chalgian
Proceedings recommendations to the Council regarding Hon. Michael L.
such matters Jaconette
Andrew W. Mayoras
Hon. Michael J. McClory
Dawn Santamarina
Marlaine C. Teahan
Electronic Oversee all matters relating to electronic Angela Michael G. Lichterman
Communications | and virtual communication matters, and Hentkowski Richard C. Mills [as
make recommendations to the Council Secretary]
regarding such matters
Ethics & Consider matters relating to ethics and the Alex Mallory William J. Ard
Unauthorized unauthorized practice of law with respect Raymond A. Harris

J. David Kerr

Neil J. Marchand
Robert M. Taylor
Amy Rombyer Tripp

Guardianship,
Conservatorship,
& End of Life
Committee

Consider matters relating to Guardianships
and Conservatorships, and make
recommendations to the Council regarding
such matters

Sandra Glazier

William J. Ard

Michael W. Bartnik
Kimberly Browning
Kathleen A. Cieslik
Georgette E. David
Kathleen M. Goetsch
Elizabeth Sue Graziano
Raymond A. Harris

Hon. Michael L. Jaconette
Hon. Michael J. McClory
Hon. David M. Murkowski
Kurt A. Olson

Nathan R. Piwowarski
Katie Lynn Ringler

Hon. Avery Rose

Dawn Santamarina

David L.J.M. Skidmore
James B. Steward

Paul S. Vaidya

Karen S. Willard
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State Bar of Michigan
Probate and Estate Planning Section
2023-24 Standing Committees

Legislation Consider matters with respect to statutes Robert P. ﬁzi;):rﬁﬁBaCr;iLns
Development relating to probate, and estate and trust Tiplady and Georgette i)avi d
and Drafting legislation, consider the provisions of Richard C. Mills Stephen Dunn
introduced legislation and legislation Kathleen M. Goetsch
anticipated to be introduced with respect to Daniel S. Hilker
probate, and estate and trust planning, draft Michael G. Lichterman
proposals for legislation relating to probate, David P. Lucas
and estate and trust planning, and make Katie Lynwood
recommendations to the Council regarding Alex Mallory
such matters Nathan Piwowarski
Christine M. Savage
James P. Spica
David Sprague
Legislation Monitor the status of introduced legislation, Michael D. Stephen Dunn
Monitoring & and legislation anticipated to be introduced, Shelton Brian K. Elder
Analysis regarding probate, and estate and trust Elizabeth Graziano
planning, and communicate with the Council Daniel S. Hilker
and the Legislation Development and Katie Lynwood
Drafting Committee regarding such matters David Sprague
Legislative As requested and as available, the Members Melisa M.W. [Various Section
Testimony of the Section will give testimony to the Mysliwiec Members]
Legislature regarding legislation relating to | [as CSP Chair]
probate, and estate and trust planning
. . . . Ernscie Augustin
Membership Strengthen relations with Section members, Angela .
. . Susan L. Chalgian
encourage new membership, and promote Hentkowski .
L . Kate L. Ringler
awareness of, and participation in, Section
activities
Nominating Nominate candidates to stand for election as David P. Lucas David L..J.M Skidmore
the officers of the Section and the members [as most senior Mark E. Kellogg
of the Council immediate past [as st ar}d 2nd most recent
Chair] past Chairs]
Plannin Periodically review and update the James P. Spica .
¢ Section’s P}llan of Work b [as Chair] P Katie Lyr}wood .
Nathan Piwowarski
Richard C. Mills
Christine M. Savage
Mark E. Kellogg
[as Officers and immediate
past Chair]
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State Bar of Michigan
Probate and Estate Planning Section
2023-24 Standing Committees

taxation relates to probate, and estates and
trusts, and make recommendations to the
Council regarding such matters

Probate Institute | Work with ICLE to plan the ICLE Nathan [Chair only]
Probate and Estate Planning Institute Piwowarski
[as
Vice
Chair]
Real Estate Consider real estate matters relating to Angela Carlos Alvorado-Jorquera
. Jeffrey S. Ammon
probate, and estates and trusts, and make Hentkowski
. . . JV Anderton
recommendations to the Council regarding o
such matters William J. Ard
Leslie A. Butler
Patricia Davis
J. David Kerr
Angela Hentkowski
Michael G. Lichterman
Melisa M.W. Mysliwiec
Michael D. Shelton
David Sprague
James B. Steward
State Bar & Oversee the publication of the Section’s Melisa M.W. Diane Kuhr} Huff
. .. . .. Nancy L. Little
Section Journals | Journal, and assist in the preparation of Mysliwiec, .
. . . . Neil J. Marchand
periodic theme issues of the State Bar Managing Editor Richard C. Mills
Journal that are dedicated to probate, Kurt A. Ois on
and estates and trusts Molly P. Petitjean
Rebecca K. Wrock
Tax Consider matters relating to taxation as JV Anderton Daniel Borst

Jonathan Beer

Mark DeLuca
Stephen Dunn
Robert Labe

John McFarland
Neal Nusholtz
Christine M. Savage

The Probate and Estate Planning Section Chair and Chair Elect are ex-officio Members of each Standing Committee.
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State Bar of Michigan
Probate and Estate Planning Section

2023-24 Ad Hoc Committees

Ad Hoc Mission Chairperson Members
Committee
Assisted Review the 2008 Uniform Probate Code Nancy H. Christopher A. Ballard
Reproductive Amendment for possible incorporation into Welber Edward Goldman
Technology EPIC with emphasis on protecting the rights Nazneen Hasan
of children conceived through assisted Christina Lejowski
reproduction, and make recommendations to James P. Spica
the Council regarding such matters Lawrence W. Waggoner
Electronic Review proposals for electronic wills, Kathleen Cieslik | Kimberly Browning
Wills including the Uniform Law Commission’s Georgette David
draft of a Uniform Law, and make Sandra Glazier
recommendations to the Council regarding Douglas A. Mielock
such matters Neal Nusholtz
Christine M. Savage
James P. Spica
Fiduciary Consider whether there should be some Warren H. Aaron A. Bartell
Exception to exception to the rule that beneficiaries of Krueger, II1 Ryan P. Bourjaily
the Attorney- an estate or trust are entitled to production
Client of documents regarding the advice given
Privilege by an attorney to the fiduciary, and make
recommendations to the Council regarding
such matters
Nonbanking Consider whether there should be James P. Spica JV Anderton
. S . Laura L. Brownfield
Entity Trust legislation granting trust powers to and Robert P. .
. o . Kathleen Cieslik
Powers nonbanking entities, and make Tiplady .
recommendations to the Council regarding Elise J. McGee
such matters Mark K. Harder
Richard C. Mills
Carol A. Sewell
Joe Viviano
Daniel W. Borst
Georgette David
. Consider whether there should be . Stephen Dunn
Premarital s . . Christine M. .
legislation regarding marital property Sandra Glazier
Agreements Savage .
agreements, and Angela Hentkowski
David Sprague
Uniform gonsider the Un.if.orm Community James P. Spica thhleen Cies.lik
) roperty Disposition at Death Act Richard C. Mills
Community promulgated by the Uniform Law Christine M. Savage
Pr'opert'y. Commission and make recommendations David Sprague
Disposition at | ¢4 the Council regarding the subject of that Rebecca Wrock
Death Act

Act
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Principal Act

recommendations to the Council regarding
such matters

Undue Consider the definition of undue influence Kenneth F. Sandra Glazier
Influence and attendant evidentiary presumptions, and Silver Hon. Michael L.
make recommendations to the Council Jaconette
regarding such matters Warren H. Krueger, 111
John Mabley
Andrew W. Mayoras
Hon. David Murkowski
Kurt A. Olson
David L.J.M. Skidmore
Uniform Consider the Uniform Fiduciary Income and James P. Spica Anthony Belloli
Fiduciary Principal Act promulgated by the Uniform Kathleen Cieslik
Income & Law Commission, and make Marguerite Munson

Lentz

Richard C. Mills
Robert P. Tiplady
Joe Viviano

Marguerite Munson

allowances, etc.

Should “affinity” be defined to prevent
elimination of stepchildren’s gifts by operation
of law after divorce or, instead, should there be
an exception allowing gifts to stepchildren on a
showing of, Perhaps, clear and convincing
evidence demonstrating that the Settlor would
not have intended the omission of the stepchild?

Uniform Consider the Uniform Partition of Heirs James P. Spica Lents
Partition of Property Act promulgated by the Uniform Alex Mallor
Heirs Property | Law Commission and make . Y
. h 1 . Elizabeth McLachlan
Act recommendatlons to the Council regarding Christine Savage
the subject of that Act David Sprague
Rebecca Wrock
. Should EPIC be changed so that a pending Daniel Borst Georgette David
Various . . . : .
I divorce affects priority to serve in a fiduciary Sean Blume [Hon. Shauna Dunnings
Issuels . position; Should Council explore whether EPIC [Katie Lynwood
nvo }:{ lngd should be changed so that a pending divorce Andy Mayoras
B_eat an affects intestacy, elective share, exemptions and Elizabeth Siefker
ivorce

The Probate and Estate Planning Section Chair and Chair Elect are ex-officio Members of each Ad Hoc Committee.
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State Bar of Michigan

Probate and Estate Planning Section

2023-24 Liaisons

Association

Liaison

Alternative Dispute Resolution Section

John Hohman

Business Law Section

Mark E. Kellogg

Elder Law and Disability Right Section

Angela Hentkowski

Family Law Section

Anthea E. Papista

Institute of Continuing Legal Education

Lindsey DiCesare and Rachael Sedlacek

Law Schools Savina Mucci
Michigan Bankers Association David Sprague
Michigan Legal Help/Michigan Bar Foundation Kathleen Goetsch

Michigan Probate Judges Association

Hon. Shauna Dunnings

Probate Registers

Ryan J. Buck

Real Property Law Section

Angela Hentkowski

Supreme Court Administrative Office

Georgette E. David

State Bar

Jennifer Hatter

Taxation Section

Neal Nusholtz

Uniform Law Commission

James P. Spica

The mission of each Liaison is to develop and maintain bilateral communication between his or her association and
the Probate and Estate Planning Section of the State Bar of Michigan on matters of mutual interest and concern.

(2022 - 09)
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CSP Materials
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MEETING OF THE COMMITTEE ON SPECIAL PROJECTS OF THE
COUNCIL OF THE PROBATE AND ESTATE PLANNING SECTION
OF THE STATE BAR OF MICHIGAN

The Committee on Special Projects, or CSP, is our Section’s
“committee of the whole.” The CSP flexibly studies, in depth, a
limited number of topics and makes recommendations to Council.

All Section members are welcome to participate and are able to vote.

AGENDA
Friday, March 15, 2024
9:00 — 10:00 AM

In person meeting at the University Club of Michigan State University
3435 Forest Rd, Lansing, MI 48910

Remote participation by Zoom is available. Register in advance at:
https://us02web.zoom.us/meeting/register/tZYrdOiurDMgGtN2N6RoTEuUA14JCMo3 _1NCqg

After registering, you will receive a confirmation email containing information about joining the
meeting. If you are calling in by phone, please email your name and phone number to
Angela Hentkowski at ahentkowski@stewardsheridan.com. We will put your name in a Zoom
user list that will identify you by name when you call in.

1. Sandra D. Glazier — 10 minutes
Re: Anti-Money Laundering Regulations for Residential Real Estate Transfers

Sandy will introduce rules proposed in the Federal Register related to Anti-Money
Laundering Regulations for Residential Real Estate Transfers, see 89 FR 12424
(proposed February 16, 2024) (to be codified at 31 CFR § 1031).
https://www.federalregister.gov/documents/2024/02/16/2024-02565/anti-money-
laundering-regulations-for-residential-real-estate-transfers. Specifically, it is
proposed that Chapter X of Title 31 of the Code of Federal Regulations be
amended by adding Part 1031—Rules for Persons Involved in Real Estate
Closings and Settlements.

Sandy seeks a straw-poll as to whether CSP should recommend that Council
analyze this further for the purpose of weighing in. Written comments on this
proposed rule must be submitted on or before April 16, 2024. Exhibit 1A is the
Federal Register. The Request for Comment begins on p. 12442 of the Federal
Register.
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2. Sandra D. Glazier — Guardianship, Conservatorship & End of Life
Committee — 35 minutes

Re: Death with Dignity Act

The Committee met recently to analyze SB 678, 680, and 681 (with a majority of
the discussion focused on SB 681) and there are a number of concerns. Attached
as Exhibit 2A is the Committee’s report. Attached as Exhibit 2B is SB 681.
Attached as Exhibit 2C is a summary of a guardian’s role related to Do Not
Resuscitate (‘DNR”) Orders prepared by Judge Mack. Attached as Exhibit 2D are
2013 materials on the Authority of Guardians to Make End of Life Decisions, also
prepared by Judge Mack.

The Committee seeks direction.

3-15-2024 CSP & Council Meeting
Probate and Estate Planning Section
page 14 of 126



EXRHIBIT 1A

Anti-Money Laundering
Regulations for Residential Real
Estate Transfers

89 FR 12424
proposed February 16, 2024
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EXRHIBIT 2A

Guardianship, Conservatorship &
End of Life Committee

Committee Report
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To: CSP c/o Melisa Mysliwiec

Cc: Members of the Guardianship, Conservatorship & End of Life Committee; James Spica, and Katie
Lynwood

From: Sandra Glazier
Re: Death with Dignity Proposed Legislation/SB 678, 680 and 681

Date: March9, 2024

The Guardianship, Conservatorship & End of Life Committee met on February 27, 2024 to analyze and
discuss SB 678, 680 and 681.

Present for the zoom meeting were:

Hon. Milton Mack, Hon. Michael McClory, Hon. Avery Rose, Rick Mills, Kathleen Goetsch,
Georgette David, James Steward, Elizabeth Graziano and Sandy Glazier

The discussion focused on SB 681, which is at the core of the proposed legislation, and is tie barred to SB
678 and 680.

A question was raised as to whether the legislation goes against the core principles of the Hippocratic
Oath that physicians take and how the medical community might feel about the bills. It was pointed out
that 1in 5 states have assisted suicide, and this legislation would move the pendulum in Michigan from
the contemplated actions resulting in a potential charge of felony murder to acceptable medical care.

While the modern Hippocratic oath no longer proscribes the historical language that “[w]ith regard to
healing the sick, | will devise and order for them the best diet, according to my judgment and means;
and | will take care that they suffer no hurt or damage. Nor shall any man's entreaty prevail upon me to
administer poison to anyone; neither will | counsel any man to do so” (emphasis added), the modern
oath provides that

| swear to fulfill, to the best of my ability and judgment, this covenant:

| will respect the hard-won scientific gains of those physicians in whose steps | walk, and gladly
share such knowledge as is mine with those who are to follow.

| will apply, for the benefit of the sick, all measures [that] are required, avoiding those twin traps
of overtreatment and therapeutic nihilism.

| will remember that there is art to medicine as well as science, and that warmth, sympathy, and
understanding may outweigh the surgeon's knife or the chemist's drug.

| will not be ashamed to say "I know not," nor will | fail to call in my colleagues when the skills of
another are needed for a patient's recovery.

| will respect the privacy of my patients, for their problems are not disclosed to me that the
world may know.
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Most especially must | tread with care in matters of life and death. If it is given me to save a life,
all thanks. But it may also be within my power to take a life; this awesome responsibility must
be faced with great humbleness and awareness of my own frailty.

Above all, | must not play at God.

| will remember that | do not treat a fever chart, a cancerous growth, but a sick human being,
whose illness may affect the person's family and economic stability. My responsibility includes
these related problems, if | am to care adequately for the sick.

| will prevent disease whenever | can, for prevention is preferable to cure.

| will remember that | remain a member of society, with special obligations to all my fellow
human beings, those sound of mind and body as well as the infirm.

If I do not violate this oath, may | enjoy life and art, respected while | live and remembered with
affection thereafter.

May | always act so as to preserve the finest traditions of my calling and may | long experience
the joy of healing those who seek my help."

Concern was raised about the difficulty in evaluating the potential impact and effect of the proposed
legislation without having input from the medical community about the type of drugs that might be
administered and their potential effects.

The bills present issues that caused some moral and religious concerns for various members of the
committee (and likely some members of the population at large).

The general consensus appeared to be that while most of the members would not choose to take
advantage of an opportunity to proactively hasten the moment of their death (other than perhaps to
have pain medications mercifully administered under a hospice pain management arrangement) they
would not wish to super-impose their own convictions on others. Regardless, many expressed
concerned that the very individuals who would likely qualify for the ability to take affirmative action to
terminate their lives due to a terminal illness would also likely be vulnerable to undue influence.
Concern was raised as to whether the proposed legislation provides adequate protections against
nefarious people who may be close to individual’s and might attempt to impose their will upon
individual’s already struggling with their mortality and medical conditions and whether there could ever
be fashioned sufficient oversights to protect against such an occurrence when the result of any such
undue influence would be death.

All agreed it would be helpful to have a seat at the table to discuss these issues, as they represent an
important policy shift from treating the provision of life ending medication as a felony (e.g. Kevorkian
was convicted of 2" degree murder for doing so) to a socially and medically accepted practice.

If the legislation were to move forward, members expressed a desire for certain additional protections
to be implemented. They included the following:

e Carve outs like those created for abortion, to address professionals who might be opposed to
the concept. While some language is contained in the bill, time did not permit a comparison
against the language contained in other Michigan statutes. The suggestion was made to review
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the language in those statutes to make sure they were consistent with the language contained
in this legislative proposal.

There may be some benefit to providing input on the legislation because we, as estate planners,
don’t have a vested interest in the outcome and thereby make sure any legislation if passed
drafted in a way that provides sufficient operative protections given the potential implications
(death and actions that may conflict with moral and religious beliefs).

It appears that the application of the legislation would be limited, but nonetheless it would be
helpful to clearly identify that guardians and agents could not make the decision to engage in
assisted suicide of the principal.

Since the reality of the legislation would be to legalize suicide (while the legislation indicates
that taking action under the legislation would not be considered suicide, suicide is defined as
the action of killing oneself intentionally, which is exactly what the legislation envisions), many
participating in the discussion indicated that taking a medication with the intention of ending
one’s own life is suicide by definition.

While all who participated could envision scenarios where someone might wish to end their
own suffering, there was a consensus of concern that others who might inherit or wish to
lighten their own load for selfish reasons might unduly influence an already vulnerable
individual to seek medical assistance in ending their own life.

Concerns were also expressed about the ability of a religious medical association to be able to
sanction employees or doctors associated with the hospital or organization if taking such actions
envisioned under the legislation went against the moral code and parameters of association
expected of physicians at such hospitals or organizations. Many felt that such institutions
should be able to sanction or remove affiliation of a physician even if they took action outside of
the institution or organization (e.g. a doctor who had privileges at a Catholic clinic or hospital
and also had their own practice) such as being able to terminate a doctor’s affiliation if those
actions were taken in contravention of the institutions precepts and conditions of affiliation).
Others felt otherwise. No consensus of opinion existed with regard to this issue.

Concern was also expressed about how lines might be blurred between assisted suicide and
letting nature take its course — it can be a slippery slope, especially since many with terminal
illness become depressed and may in turn develop mental health conditions as a result of their
terminal physical health issues.

Also, concerns were raised about who would be the person identified in the legislation when a
person was in a long term care facility. There were many unanswered questions in this regard
and questions about the appropriateness of someone affiliated with the care facility providing
such input, when they are generally not even allowed to act as a witness to execution of a
designation of patient advocate.

Further, concerns were also raised that this legislation only act as a leg (as opposed to a
replacement) of other end of life options and planning currently available in Michigan. Perhaps
this should be expressly set forth in the legislation.

As it relates to attorneys, because they are often consulted in their role as counselors at law
about end of life options, it would be important to include protections for attorneys and other
professionals who might be unwilling to even inform a client of this option when it goes against
their moral or religious compass.
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Questions were raised as to whether only the patient could administer the drug to themself and
what if that patient couldn’t because of physical limitations — who then could administer
without liability? Should administration at least be under some form of supervision?

It was felt that the language about the manner of communications by the patient could be
clearer.

Section 19(d) only applies to a prohibition against civil and criminal liability and professional
discipline for participating in the physician-assisted suicide envisioned under the statute. It is
believed that there should also be a specific prohibition against such liabilities being imposed for
refusing to participate in physician-assisted suicide.

Many felt they could not recommend supporting the legislation without more information.

In searching the web, we were able to locate an advocacy cite https://deathwithdignity.org. Members
questioned whether this organization was the impetus for the legislative proposal. Some thought it
would be helpful to understand how this legislation compares to similar legislation enacted in other
states and how it is working in those states.

Recommendation: Given the potential implications of the proposed legislation, we believe time should
be devoted to further exploring and discussing this issue during CSP and the committee respectfully
requests the opportunity to do so at the next meeting in March.
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EXRHIBIT 2B

Guardianship, Conservatorship &
End of Life Committee

SB 681

Probate and Estate Planning Section



SENATE BILL NO. 681

November 09, 2023, Introduced by Senators CAVANAGH, HERTEL, KLINEFELT, SINGH,
MOSS, GEISS, CHANG, POLEHANKI, MCCANN, IRWIN, BAYER and WOJNO and
referred to the Committee on Health Policy.

A bill to regulate physician assistance for patient-requested
life-ending medication; to require safeguards for determining that
a patient is qualified to receive life-ending medication; to
require documentation and reporting; to specify certain legal
consequences regarding insurance; to provide for civil and criminal
immunity and freedom from professional sanctions for persons acting
in conformity with this act; to provide for penalties and sanctions
for violations of this act; and to repeal acts and parts of acts.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
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Sec. 1. This act may be cited as the "death with dignity act".

Sec. 2. As used in this act:

(a) "Adult" means an individual who is 18 years of age or
older.

(b) "Attending physician" means the physician who has primary
responsibility for the care of a patient and treatment of the
patient's terminal disease.

(c) "Capable" means that, in the opinion of a court or in the
opinion of a patient's attending physician or consulting physician,
psychiatrist, or psychologist, the patient has the ability to make
and communicate health care decisions to health care providers,
including communication through individuals familiar with the
patient's manner of communicating if those individuals are
available.

(d) "Consulting physician" means a physician who is qualified
by specialty or experience to make a professional diagnosis and
prognosis regarding a patient's terminal disease.

(e) "Counseling”™ means 1 or more consultations as necessary
between a psychiatrist or psychologist and a patient for the
purpose of determining that the patient is capable and not
suffering from a psychiatric or psychological disorder or
depression causing impaired judgment.

(f) "Health care provider" means a person licensed,
registered, or otherwise authorized or permitted by the law of this
state to administer health care or dispense medication in the
ordinary course of business or practice of a profession, and
includes a health care facility.

(g) "Informed decision" means a decision by a qualified

patient to request and obtain a prescription for medication to end
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the qualified patient's life in a humane and dignified manner, that
is based on an appreciation of the relevant facts and is made after
being fully informed of information as provided in section 5.

(h) "Medically confirmed" means the medical opinion of the
attending physician has been confirmed by a consulting physician

who has examined the patient and the patient's relevant medical

records.

(1) "Patient" means an adult who is under the care of a
physician.

(3J) "Physician" means that term as defined in section 17001 or

17501 of the public health code, 1978 PA 368, MCL 333.17001 and
333.17501.

(k) "Psychiatrist" means 1 or more of the following:

(i) A physician who has completed a residency program in
psychiatry approved by the Accreditation Council for Graduate
Medical Education or the American Osteopathic Association, or who
has completed 12 months of psychiatric rotation.

(i) A physician who devotes a substantial portion of the
physician's time to the practice of psychiatry.

(I) "Psychologist" means that term as defined in section 18201
of the public health code, 1978 PA 368, MCL 333.18201.

(m) "Qualified patient™ means an adult who has satisfied the
requirements of this act to obtain a prescription for medication to
end the adult's life in a humane and dignified manner.

(n) "Terminal disease" means an incurable and irreversible
disease or progressive pathological condition that has been
medically confirmed and will, within reasonable medical judgment,
produce death within 6 months.

Sec. 3. (1) A patient who is capable, has been determined by
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the attending physician and consulting physician to be suffering
from a terminal disease, and has voluntarily expressed the wish to
die may make a written request for medication for the purpose of
ending the patient's life in a humane and dignified manner in
accordance with this act.

(2) An individual is not qualified to make a request for
medication under this act solely because of age or disability.

Sec. 4. (1) A written request for medication under this act
must comply with section 22, be signed and dated by the patient,
and, subject to subsections (2) and (3), be witnessed by 2 or more
individuals who, in the presence of the patient, attest that to the
best of their knowledge and belief the patient is capable, acting
voluntarily, and not being coerced to sign the request.

(2) One of the witnesses must be an individual who, at the
time the request is signed, is not any of the following:

(a) A relative of the patient by blood, marriage, or adoption.

(b) An individual who would be entitled to a portion of the
estate of the qualified patient upon the qualified patient's death
under a will or by operation of law.

(c) An owner, operator, or employee of a health care facility
where the qualified patient is receiving medical treatment or is a
resident.

(d) The patient's attending physician.

(3) If the patient is in a long-term care facility at the time
the written request is made, 1 of the witnesses must be an
individual designated by the long-term care facility who has the
qualifications specified by the department of health and human
services by rule. The department of health and human services shall

promulgate rules under the administrative procedures act of 1969,
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1969 PA 306, MCL 24.201 to 24.328, to implement this subsection.

Sec. 5. The attending physician shall do all of the following:

(a) Make the initial determination of whether the patient has
a terminal disease, 1s capable, and has made the request for
medication to end the patient's life voluntarily.

(b) To ensure that the patient is making an informed decision,
inform the patient of all of the following:

(I) The patient's medical diagnosis.

(il) The patient's prognosis.

(ill) The potential risks associated with taking the medication
to be prescribed.

(ilv) The probable result of taking the medication to be
prescribed.

(v) The feasible alternatives, including, but not limited to,
comfort care, hospice care, and pain control.

(c) Refer the patient to a consulting physician for medical
confirmation of the diagnosis and for a determination that the
patient is capable and acting voluntarily.

(d) Refer the patient for counseling, if appropriate, under
section 7.

(e) Recommend that the patient notify the patient's next of
kin.

(f) Inform the patient about the importance of having another
individual present when the patient takes the medication prescribed
under this act and of not taking the medication in a public place.

(g) Inform the patient that he or she may rescind the request
for medication at any time and in any manner, and again inform the
patient of the opportunity to rescind the request at the end of the

waiting period described in section 10.
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(h) Immediately before writing the prescription for medication
under this act, verify that the patient is making an informed
decision.

(1) Fulfill the medical record documentation requirements of
section 13.

(7) Ensure that all appropriate steps are carried out in
accordance with this act before writing a prescription for
medication to enable the qualified patient to end the qualified
patient's life in a humane and dignified manner.

Sec. 6. A patient is not qualified to make a request for
medication under this act until a consulting physician has done
both of the following:

(a) Examined the patient and the patient's relevant medical
records and confirmed, in writing, the attending physician's
diagnosis that the patient is suffering from a terminal disease.

(b) Verified that the patient is capable, is acting
voluntarily, and has made an informed decision.

Sec. 7. If, in the opinion of the attending physician or the
consulting physician, a patient may be suffering from a psychiatric
or psychological disorder or depression that causes impaired
judgment, the attending physician or consulting physician shall
refer the patient for counseling. After referral, a physician shall
not prescribe medication to end the patient's life in a humane and
dignified manner under this act until the psychiatrist or
psychologist who is performing the counseling determines that the
patient is not suffering from a psychiatric or psychological
disorder or depression causing impaired judgment.

Sec. 8. An attending physician shall not prescribe medication

to end a patient's life in a humane and dignified manner unless the
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patient has made an informed decision. Immediately before writing a
prescription for medication under this act, the attending physician
shall verify that the patient is making an informed decision.

Sec. 9. The attending physician shall recommend that the
patient notify next of kin of the patient's request for medication
under this act. The attending physician shall not deny a request
for medication because the patient declines or is unable to notify
the patient's next of kin.

Sec. 10. For a qualified patient to receive a prescription for
medication to end the qualified patient's life in a humane and
dignified manner, the qualified patient shall make both an oral
request and a written request as described in section 4, and shall
reiterate the oral request to the qualified patient's attending
physician not less than 15 days after making the initial oral
request. At the time the qualified patient makes the second oral
request, the attending physician shall offer the qualified patient
an opportunity to rescind the request.

Sec. 11. A patient may rescind the patient's request at any
time and in any manner without regard to the patient's mental
state. The attending physician shall not prescribe medication under
this act unless the physician has offered the qualified patient an
opportunity to rescind the request.

Sec. 12. An attending physician shall not write a prescription
for medication under this act until 15 days or more after the
patient's initial oral request and 48 hours or more after the
patient's written request described in section 4.

Sec. 13. All of the following must be documented or filed in a
patient's medical record:

(a) Each oral request by the patient for medication to end the
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patient's life in a humane and dignified manner.

(b) Each written request as described in section 4 by the
patient for medication to end the patient's life in a humane and
dignified manner.

(c) The attending physician's diagnosis; prognosis; and
determination that the patient is capable, is acting voluntarily,
and has made an informed decision.

(d) The consulting physician's diagnosis and prognosis, and
the consulting physician's verification that the patient is
capable, is acting voluntarily, and has made an informed decision.

(e) A report of the outcome and determinations made during
counseling, if performed.

(f) The attending physician's offer to the patient to rescind
the patient's request at the time of the patient's second oral
request as required under section 10.

(g) A note by the attending physician indicating that all of
the requirements of this act have been met and indicating the steps
taken to carry out the request, including a notation of the
medication prescribed.

Sec. 15. (1) The department of health and human services shall
annually review a sample of records maintained under this act. The
department of health and human services shall require a health care
provider that dispenses medication under this act to file a copy of
the dispensing record with the department.

(2) The department of health and human services shall
promulgate rules under the administrative procedures act of 1969,
1969 PA 306, MCL 24.201 to 24.328, to facilitate collecting
information regarding compliance with this act. The information

collected is privileged; is exempt from disclosure under the
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freedom of information act, 1976 PA 442, MCL 15.231 to 15.246; and
is not available for inspection by the public.

(3) The department of health and human services shall generate
and make available to the public an annual statistical report of
information collected under subsection (2) that does not disclose
identifying information.

Sec. 16. (1) A provision in a contract, will, or other
agreement, whether written or oral, is not wvalid to the extent it
would affect whether an individual may make or rescind a request
for medication to end the individual's life in a humane and
dignified manner under this act.

(2) An obligation owed under any existing contract must not be
conditioned on or affected by an individual's request or rescission
of a request for medication to end the individual's life in a
humane and dignified manner under this act.

Sec. 17. The sale, procurement, or issuance of a life, health,
or accident insurance or annuity policy or the rate charged for a
policy must not be conditioned on or affected by the individual's
making or rescinding a request for medication to end the
individual's life in a humane and dignified manner under this act.
A qualified patient's act of ingesting medication to end the
qualified patient's life in a humane and dignified manner must not
have any effect on a life, health, or accident insurance or annuity
policy.

Sec. 18. This act does not authorize a physician or any other
person to end a patient's life by lethal injection, mercy killing,
or active euthanasia. Actions taken in accordance with this act do
not, for any purpose, constitute suicide, assisted suicide, mercy

killing, or homicide under the law.
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Sec. 19. (1) Except as otherwise provided in this section and
section 20, all of the following apply to actions taken in
accordance with this act:

(a) A person is not subject to civil or criminal liability or
professional disciplinary action for participating in good-faith
compliance with this act. This includes being present when a
qualified patient takes the medication prescribed under this act to
end the qualified patient's life in a humane and dignified manner.

(b) A professional organization or association or a health
care provider shall not subject a person to censure, discipline,
suspension, loss of license, loss of privileges, loss of
membership, or other penalty for refusing to participate in this
act or for participating in good-faith compliance with this act.

(c) A request by a patient for, or an attending physician's
provision of, medication in good-faith compliance with this act is
not neglect for any purpose of law and does not, in itself,
constitute sufficient basis for the appointment of a guardian or
conservator.

(d) A health care provider is not under a duty, whether by
contract, statute, or other legal requirement, to participate in
providing a qualified patient with medication to end the qualified
patient's life in a humane and dignified manner. If a health care
provider is unable or unwilling to carry out a patient's request
under this act and the patient transfers the patient's care to a
new health care provider, the prior health care provider shall
transfer, on request, a copy of the patient's relevant medical
records to the new health care provider.

(2) Notwithstanding any other provision of law, a health care

provider may prohibit another health care provider from

EMR S02376'23

3-15-2024 CSP & Council Meeting
Probate and Estate Planning Section
page 78 of 126



© 0O JdJ o U W N B

N N N M M NMNNMNNNMNDNDRRBRBRRB B R R B B B
W ® 4 oo 1 & W N KK O VW ® J o 0 d WN K O

11

participating in this act on the premises of the prohibiting
provider if the prohibiting provider has notified the health care
provider of the prohibiting provider's policy regarding
participating in this act. This section does not prevent a health
care provider from providing health care services to a patient that
do not constitute participation in this act. Notwithstanding
subsection (1), a health care provider that has given notice that
it prohibits participation in this act may subject another health
care provider that participates in this act after that notification
to any of the following sanctions:

(a) Loss of privileges, loss of membership, or other sanction
provided under the medical staff bylaws, policies, and procedures
of the sanctioning health care provider, if the sanctioned health
care provider is a member of the sanctioning health care provider's
medical staff and participates in this act while on the premises of
the health care facility of the sanctioning health care provider.
However, this subdivision does not apply to a health care provider
that participates in this act at the private medical office of a
physician or other provider.

(b) Termination of a lease, other property contract, or other
nonmonetary remedies provided by a lease contract, not including
loss or restriction of medical staff privileges or exclusion from a
provider panel, if the sanctioned health care provider participates
in this act while on the premises of the sanctioning health care
provider or on property that is owned by or under the direct
control of the sanctioning health care provider.

(c) Termination of contract or other nonmonetary remedies
provided by contract if the sanctioned health care provider

participates in this act while acting in the course and scope of
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the sanctioned health care provider's capacity as an employee or
independent contractor of the sanctioning health care provider.

(3) Subsection (2) does not prevent or allow sanctions for
either of the following:

(a) Participation in this act while acting outside the course
and scope of the health care provider's capacity as an employee or
independent contractor.

(b) An attending physician's or consulting physician's
contract with the attending physician's or consulting physician's
patient to act outside the course and scope of the attending
physician's or consulting physician's capacity as an employee or
independent contractor of the sanctioning health care provider.

(4) A health care provider that imposes sanctions under
subsection (2) shall follow all due process and other policies and
procedures that the sanctioning health care provider has adopted
that are related to the imposition of sanctions on another health
care provider.

(5) Suspension or termination of staff membership or
privileges under subsection (2) is not reportable for purposes of
qualification for licensure under article 15 of the public health
code, 1978 PA 368, MCL 333.16101 to 333.18838. Action taken in
accordance with section 4, 5, 6, or 7 is not grounds for
investigation or discipline under section 16221 of the public
health code, 1978 PA 368, MCL 333.16221.

(6) This act does not allow a lower standard of care for
patients in the community where the patient is treated or in a
similar community.

(7) As used in this section:

(a) "Notify" means a separate statement in writing to the
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health care provider specifically informing the health care
provider before the health care provider participates in this act
of the sanctioning health care provider's policy about
participating in an activity that is covered by this act.

(b) "Participate in this act" means to perform the duties of
an attending physician in section 5, the consulting physician
function in section 6, or the counseling function in section 7, but
does not include any of the following:

(i) Making an initial determination that a patient has a
terminal disease and informing the patient of the medical
prognosis.

(i) Providing information about this act to a patient on the
request of the patient.

(ili) Providing a patient, on the request of the patient, with a
referral to another physician.

(lv) An attending physician's or consulting physician's
contracting with the attending physician's or consulting
physician's patient to act outside of the course and scope of the
attending physician's or consulting physician's capacity as an
employee or independent contractor of a health care provider.

Sec. 20. (1) A person who without authorization of the patient
willfully alters or forges a request for medication under this act
or conceals or destroys a rescission of that request with the
intent or effect of causing the patient's death is guilty of a
felony punishable by imprisonment for not more than 20 years or a
fine of not more than $375,000.00, or both.

(2) A person who coerces or exerts undue influence on a
patient to either request medication for the purpose of ending the

patient's life under this act or destroy the patient's rescission
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of a request for medication for the purpose of ending the patient's
life is guilty of a felony punishable by imprisonment for not more
than 20 years or a fine of not more than $375,000.00, or both.

(3) This act does not limit liability for civil damages
resulting from negligent conduct or intentional misconduct by any
person.

(4) The penalties in this act do not preclude criminal
penalties applicable under other law for conduct that is
inconsistent with this act.

Sec. 21. A governmental entity that incurs costs resulting
from an individual terminating the individual's 1life under this act
in a public place may recover those costs and reasonable and
necessary attorney fees related to enforcing the claim from the
estate of the individual.

Sec. 22. A written request for a medication as authorized by
this act must be in substantially the following form:

REQUEST FOR MEDICATION TO END MY LIFE

IN A HUMANE AND DIGNIFIED MANNER

I, , am an adult of sound mind.

I am suffering from , which my attending physician has
determined is a terminal disease and which has been medically
confirmed by a consulting physician.

I have been fully informed of my diagnosis, the prognosis, the
nature of medication to be prescribed and potential associated
risks, the expected result, and the feasible alternatives,
including comfort care, hospice care, and pain control.

I request that my attending physician prescribe medication
that will end my life in a humane and dignified manner.

(INITIAL ONLY 1 OF THE FOLLOWING)
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I have informed my family of my decision and taken their
opinions into consideration.

I have decided not to inform my family of my decision.

I have no family to inform of my decision.

I understand that I have the right to rescind this request at
any time.

I understand the full import of this request, and I expect to
die when I take the medication to be prescribed. I further
understand that although most deaths occur within 3 hours, my death
may take longer and my physician has counseled me about this
possibility.

I make this request voluntarily and without reservation, and I
accept full moral responsibility for my actions.

Signed: Dated:

DECLARATION OF WITNESSES

I declare all of the following:

(a) The individual is personally known to me or has provided
proof of identity.

(b) The individual signed this request in my presence.

(c) The individual appears to be of sound mind and not under
duress, fraud, or undue influence.

(d) The individual is not a patient for whom I am an attending
physician.

Witness 1 Dated

Witness 2 Dated

NOTE: One of the witnesses must not be a relative (by blood,
marriage, or adoption) of the individual signing this request, must
not be entitled to any portion of the individual's estate upon

death, and must not own, operate, or be employed at a health care

EMR S02376'23
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facility where the individual is a patient or resident. If the
individual signing this request is an inpatient at a health care
facility, one of the witnesses must be an individual designated by
the health care facility.

Enacting section 1. The following acts and parts of acts are
repealed:

(a) Section 329a of the Michigan penal code, 1931 PA 328, MCL
750.329%a.

(b) 1992 PA 270, MCL 752.1021 to 752.1027.

Enacting section 2. This act takes effect 90 days after the
date it is enacted into law.

Enacting section 3. This act does not take effect unless all

of the following bills of the 102nd Legislature are enacted into

law:
(a) Senate Bill No. 680.
(b) Senate Bill No. 678.
EMR Final Page S02376"'23
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EXHIBIT 2C

Guardianship, Conservatorship &
End of Life Committee

Guardians and DNRs -
a Summary
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1. Patients at home or in the community: A guardian cannot sign an “in home” DNR
Order. These are special forms that are used only when a patient is NOT in a
hospital or skilled nursing facility (for example, the patient is at home or in
assisted living).

2. Patients who _are in the hospital or a skilled nursing facility: If the patient’s
physician recommends a DNR order or withholding other life-sustaining care, a
guardian may agree if:

A. Best interest test: A guardian can agree to a DNR order or withholding
other life-sustaining care if these are in the patient’s “best interest” AND
the patient is one of the following:

i. The patient is an adult, was competent before the present illness,
and is now either terminally ill; in a persistent vegetative state or
other coma; is in unbearable incurable pain; or is in any similar
condition; or

ii. The patient is an adult who has never been competent, such as a
low-functioning developmentally disabled individual; or

iii. The patient is a minor. (If the patient is a “mature” minor, the
minor’s preferences should factor into the decision.)

B. Clear and Convincing Evidence Test: For all other patients, a guardian
may agree to a DNR order or agree to withhold any other life-sustaining
treatment if there is “clear and convincing evidence” that this is what the
patient would have wanted given the patient's present medical
circumstances.

3. How to determine “best interest”. The “best interest” of a patient balances the
following factors:
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H.

Whether the ward ever expressed any view regarding life-sustaining
treatment.

The wishes of the family.

An independent medical opinion.

The recommendation, if any, of a bioethics committee.
The chances of physical recovery.

The chances of mental recovery.

The likelihood of physical, psychological, or emotional injury as a result of
providing or not providing treatment.

The likelihood and duration of survival without treatment.

The physical effects of prolonged treatment.

How to determine “clear and convincing” evidence: Evidence is evaluated on a

case-by-case basis to determine if it is “clear and convincing.” Important factors

are:
A
B.
C.

How solemn and considered the statements are;
How long ago the statements were made;

Whether the statements apply to the patient’s current medical condition or
one that is substantially similar.

No court order: If the guardian follows the guidelines above, the guardian does

not need court permission unless someone objects. If someone objects, the
Court will hold a hearing.
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EXRHIBIT 2D

Guardianship, Conservatorship &
End of Life Committee

Authority of Guardians to Make
End of Life Decisions

Probate and Estate Planning Section



THE AUTHORITY OF GUARDIANS TO MAKE
END OF LIFE DECISIONS

Judge Milton L. Mack, Jr.
Chief Judge Wayne County Probate Court
September 23, 2013

The issue of the authority of court-appointed guardians to refuse life-
sustaining treatment is a fairly new issue in the law and is largely a function of the
increase in the number and types of life-sustaining technologies that are now
available in health care. Mouth-to-mouth ventilation and external cardiac
massage was only introduced in the 1950s. Technology and longer life spans have
dramatically increased the number of cases where the issue of using life-
sustaining equipment is raised.

Cardiopulmonary resuscitation (CPR) was originally intended as a means to
resuscitate otherwise healthy people whose heartbeat and/or breathing had
failed. The literature suggests that the success of CPR led to a general
presumption that CPR should be initiated without a formal order from a
physician. This presumption then led to the question of whether the presumption
should always be followed. It then became necessary to develop do-not-
resuscitate (DNR) orders for patients who were not to receive CPR. Because the
patient was not always competent to make this decision, this led to the question
of whether someone else could make that decision.

The right of a competent patient to decline life-sustaining treatment is well
established. Some courts base that right on the constitutional right to privacy
while others, like Michigan, recognize it as a common-law right.

The difficult question is how to make end of life decisions when the patient
lacks the capacity to make health care decisions.

The Karen Ann Quinlan case, decided by the New Jersey Supreme Court in
1976, was the first recorded case to address this question. That court expressly
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recognized the authority of a guardian to discontinue life-sustaining treatment.
Karen had collapsed and stopped breathing. She was taken to the hospital where
she lapsed into a persistent vegetative state. She was placed on a ventilator for
several months. Her parents asked the hospital to discontinue active care but the
hospital refused and the legal battle began. Once the Supreme Court ruled in
favor of the guardian, Karen was removed from the ventilator. Curiously, the
removal of the ventilator did not end her life. She continued to live in a persistent
vegetative state until her death from pneumonia, nearly 10 years later, in 1985.

The New Jersey Supreme Court held that the guardian was permitted to
render his best judgment as to what Karen would have wanted done. The Court’s
view was that, whatever that decision was, it should be honored. The court held
that the state’s interest in preserving life weakens while the individual’s right to
privacy grows as the degree of bodily invasion grows and the prognosis dims. The
Court felt that her right to privacy should not be lost because of her incapacity
that prevented her from exercising choice. Following the Quinlan decision, many
states enacted statutes to define the authority of a third party to consent to a
DNR order.

In Michigan, the authority of guardians to make end of life decisions is not
always clear. The relevant statutes give different guidance to different surrogate
decision makers. For example, the Estates and Protected Individuals Code (EPIC)
provides little explicit guidance for guardians in making these decisions while
providing more explicit guidance to patient advocates.

I will try to bring some clarity to the question by examining the leading
Michigan cases on the topic as well as Michigan’s Do-Not-Resuscitate Act, the
Dignified Death Act and the frequently cited Michigan Attorney General’s opinion
relative to the authority of a guardian to sign a DNR order on behalf of a
developmentally disabled adult.

Before | do that, let me summarize my opinion as to the authority of
guardians of legally incapacitated adults to make end of life decisions, since this is
the most common issue. | will address minors and persons with developmental
disabilities later.
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First, | believe guardians have the authority to consent to DNR orders based
on the common law and the saving language in the DNR Act which states that the
Act is cumulative and does not impair the legal right of a guardian to refuse
medical treatment. However, with that authority comes responsibility. The
guardian’s letters of authority are like a driver’s license which gives a person the
right to drive, but not the right to run a red light.

Second, | do not think a court order is required. If a guardian consults with
the treatment team and it is agreed that a DNR order is appropriate and no one
objects, court involvement should not be necessary.

Third, in the event of an objection by anyone, a hearing will be held and a
decision made as to whether the guardian will be prevented from consenting to a
DNR order.

Fourth, at the hearing, the court would first determine whether there is an
advance directive, or, using what is called the subjective test, determine what the
individual would have wanted based on previously expressed views. The
evidentiary standard would be clear and convincing evidence to permit the
guardian to consent to a DNR order.

Fifth, and finally, if the substituted judgment test fails to support the
issuance of a DNR order, the court could then move to the objective or best
interest’s analysis for limited types of cases. The Martin'case, which | will discuss
later, acknowledges that the objective analysis test may be appropriate if a
person is terminally ill, permanently unconscious, in a persistent vegetative state
or in great uncontrollable pain. It is doubtful that Martin would permit the use of
the objective or best interest test if the patient is conscious and was formerly
competent. However, | believe Martin would permit the use of this substituted
judgment test for the patient who was never competent.

! Martin v Martin (In re Martin), 450 Mich 204, 538 NW2d 399 (1995), cert denied 516 US 1113 (1996).

3

3-15-2024 CSP & Council Meeting
Probate and Estate Planning Section
page 91 of 126



EPI

So, how did | arrive at these conclusions? Let’s start with EPIC. When it
comes to patient advocates, EPIC provides explicit guidance. It provides that:

A patient advocate may make a decision to
withhold or withdraw treatment that would allow
a patient to die only if the patient has expressed
in a clear and convincing manner that the patient
advocate is authorized to make such a decision,
and that the patient acknowledges that such a
decision could or would allow the patient’s
death.’

It is not necessary that the patient be terminally ill, permanently
unconscious, in a permanent vegetative state or in great uncontrollable pain to
empower the patient advocate. All that is required for the patient advocate to
withhold or withdraw treatment is the written consent of the patient as
expressed in the patient advocate designation.

On the other hand, guidance for guardians is limited to this: “the guardian
must make provision for the ward’s care, comfort, and maintenance” ... and
“...secure services to restore the ward to the best possible state of mental and
physical well-being so that the ward can return to self-management at the earliest
possible time.”* Also, “A guardian may give the consent or approval that is
necessary to enable the ward to receive medical or other professional care,
counsel, treatment, or service.”* It can be argued that implicit in the use of the
word “may” give consent is the discretion to decline to give consent. The
Supreme Court in Martin explicitly found that a necessary corollary of the
common-law right to informed consent is the right not to consent.

> MCL 700.5509(1)(e).
> MCL 700.5314(b).
* MCL 700.5314(c).
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Do-Not-Resuscitate Act

The DNR Act provides express authority for a patient advocate to sign a
DNR order.” Guardians are omitted. However, the DNR Act only applies to
documents that take effect in the event a patient suffers cessation of both
spontaneous respiration and circulation in a setting outside of a hospital, a
nursing home, or a mental health facility owned or operated by the department
of community health.® The DNR order is not effective in these facilities. The
purpose of these community DNR orders was to protect emergency personnel
from lawsuits.

While the DNR Act does not give express authority to a guardian to sign
that type of DNR order, the savings clause of the Act provides that: “The
provisions of this act are cumulative and do not impair or supersede a legal right

7
"1t can

that a ... guardian ... may have to consent to or refuse medical treatment.
be argued that the legislature is acknowledging the authority of guardians to

refuse treatment that may lead to death.

Michigan Dignified Death Act

In contrast, the Michigan Dignified Death Act® provides explicit authority to
guardians to withhold certain medical treatment in cases involving “advanced
illness”’, including, but not limited to, palliative care or a procedure, medication,
surgery, a diagnostic test or a hospice plan of care that may be ordered, provided,
withheld or withdrawn by a health professional or a health care facility under
generally accepted standards of medical practice that is not prohibited by law.™
The Act does not specifically speak to DNR orders; however, resuscitation is a

“procedure” and the Act permits withholding a “procedure”. Still, the Act is

> MCL 333.1052, et seq.

MCL 333.1055(5)

7 MCL 333.1066(1)

¥ MCL 333.5651 et seq.

° Advanced illness is defined to mean a medical or surgical condition with significant functional impairment that is
not reversible by curative therapies and that is expected to progress toward death where the physician has
diagnosed that the patient has a reduced life expectancy.

1% McL 333.5653(1)(d).
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limited in that it only permits the guardian the right to refuse medical treatment
for a patient with an advanced illness.

Case law

The Martin case addresses the authority of a guardian to refuse life-
sustaining treatment for an adult while the Rosebush™ case speaks to the
authority of a surrogate decision maker to withhold life-sustaining treatment for a
minor. Attorney General Opinion No. 7056 addresses the authority of the
guardian of a developmentally disabled ward to execute a DNR order under the
DNR Act and the Patient Advocate Act. | will address each of these separately.

Adult Guardianships

In Martin, the Michigan Supreme Court discussed the authority of a
guardian to withhold life-sustaining treatment. The trial court, affirmed by the
Court of Appeals, had found the evidence to be clear and convincing that the
ward had expressed a preference to decline life-sustaining medical treatment
under the circumstances presented.

Mary Martin and Michael Martin were married in 1972. They had three
children. On January 16, 1987, Michael suffered a closed head injury in an
automobile accident that left him unable to walk or talk. He had a colostomy and
a gastrostomy tube for nutrition. Mary was appointed as his guardian. Michael
lived in nursing homes after that. Nearly 5 years later, on January 9, 1992, while
Michael was in the hospital for an obstructed bowel, Mary contacted the
hospital’s bioethics committee to determine whether Michael’s life-sustaining
treatment should be withdrawn. After the bioethics committee consulted with
Mary, a family friend, a social worker, Michael’s treating physician and nurses at
the hospital, the committee issued a report stating that withdrawal of treatment
was appropriate, but, court authorization would be required.

Mary filed a petition with the probate court seeking authorization to
withdraw treatment. Michael’s mother and sister opposed the petition and asked

" In re Rosebush, 195 Mich App 675, 491 NW2d 633 (1992).

6
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that Mary be removed as Michael’s guardian and conservator. Initially, the
probate court denied the petition. The Court of Appeals then remanded the case
for further findings. On remand, the trial court found that Mary had presented
clear and convincing evidence of her husband’s wishes to decline life-sustaining
treatment under these circumstances. The Court of Appeals affirmed.

The Supreme Court began its analysis by recognizing that the right to refuse
treatment is an aspect of the common-law doctrine of informed consent. The
Court then made it clear that it was “deciding only that to the extent the right to
refuse medical treatment refers to decisions already made and communicated by
the patient before losing capacity to make further choices, ...it is true that the

patient’s interest in having those choices honored must survive incapacity.”*?

The Court then discussed the standards to be followed for guiding
guardians in carrying out their responsibilities. In general, there are two
approaches. First: The best interest standard, which is an objective analysis where
the benefits and burdens to the patient of the treatment are assessed by the
surrogate in conjunction with statements made by the patient, if such statements
are available. It is generally a secondary approach when subjective evidence is
lacking. This standard is grounded in the State’s parens patriae power."* The Court
found nothing that prevents the state from grounding any objective analysis on a
threshold requirement of pain, terminal illness, foreseeable death, a persistent
vegetative state, or affliction of a similar nature.™

The subjective analysis represents an effort to identify the wishes of the
patient made while the patient was competent. First, the surrogate looks to
explicit statements made by the patient. If not available, the surrogate may look

«“

to what the patient might have decided, based on evidence of the patient’s “value

» 15

system”.” This approach has both subjective and objective features to it. This

standard is based on a patient’s right to self-determination.

2 pMartin at 406.
3 Martin at 408.
" Martin at 408.
> Martin at 407.
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The Court looked to the New Jersey Supreme Court’s decision in In re
Conroy.* That court created a hierarchical decision-making continuum which
ranged from a purely subjective analysis to a purely objective analysis. The
standard to be used in a given case would depend on the facts of the case.

In the Martin case the Supreme Court took great pains to explicitly state
that the purely subjective analysis was the appropriate standard to apply under
the circumstances of that case. The Court stated it expressed no opinion about
the proper decision-making standard for patients who have never been
competent (such as minors or persons with developmental disabilities), patients
existing in a persistent vegetative state, patients who are experiencing great pain,
or patients who are terminally ill. The Court stated if a patient has any of these
conditions, or ailments of a similar nature, a more objective approach may be
necessary and appropriate.”’

The court then added: “The facts of each case present unique
circumstances, and it would be unrealistic for us to attempt to establish a rigid set
of guidelines to be used in all cases requiring an evaluation of a now-incompetent
patient’s previously expressed wishes. The number and variety of situations in
which the problem of terminating artificial life support arises precludes any

attempt to anticipate all of the possible permutations.”*®

The guidance we get from Martin is limited, but useful. The stronger the
evidence to support a finding that someone is in a persistent vegetative state, is
suffering persistent unavoidable pain that outweighs any enjoyment of life or is
terminally ill, the closer you will get to the ability to use an objective or best
interest analysis.

However, if the patient is conscious and was formerly competent, the
Supreme Court requires the use of the subjective analysis if the patient is not in a
persistent vegetative state, terminally ill or suffering from persistent unavoidable

'8 In re Conroy, 98 NJ 321, 346-348, 486 A2d 1209 (1985).
Y Martin at FN 15.
® Martin at FN 15.
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pain. In its conclusion the Supreme Court used the term “conscious” 4 times. So
how did this work for Michael Martin.

The Court acknowledged that conflicting testimony was presented
regarding Michael. Dr. Joseph Fischhoff, who was head of the Department of
Psychiatry at Wayne State University and chairman of the bioethics committee at
Children’s Hospital in Detroit, testified that Michael had no voluntary control over
any of his limbs, or any ability to function on a voluntary level, and therefore
lacked any meaningful interaction with his environment. Dr. Robert Kreitsch, the
director of the Brain Injury Rehabilitation Program at the Mary Free Bed
Rehabilitation Center testified that Michael had some ability to carry out
voluntary motor commands on his right side, including the ability to pinch and
grasp, as well as the ability to recognize faces, respond emotionally, and
communicate with others with head nods. It was agreed that Michael was not in a
persistent vegetative state or terminally ill.

The Court found that Michael’s life and health were not threatened by his
infirmities and he had been competent and able to express his wishes and desires
at one time, therefore, it would apply a purely subjective standard. The court
required the surrogate decision-maker to show by clear and convincing evidence
that Michael’s prior statements regarding withholding life-sustaining treatment
illustrated a serious, well thought out, consistent decision to refuse treatment
under these exact circumstances or circumstances highly similar to the current
situation.

The Court acknowledged that the trial court relied on the testimony of
Michael’s wife, including her affidavit. In her affidavit, she said they had discussed
what would happen if they ever had a serious accident or disabling or terminal
illness about eight years earlier and that Mike’s position was always the same: he
did not want to be kept alive on machines and he made her promise that she
would never permit it. In reference to movies they had watched depicting people
who could not feed or dress themselves, Mike would say: “Please don’t ever let
me exist that way because those people don’t even have their dignity.” She
recalled that after watching “Brian’s Song,” he said: “If | ever get sick don’t put me
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on any machines to keep me going if there is no hope of getting better.” He also
said that if she put him on a machine he would come back to haunt her. The last
conversation on the topic occurred on December 9, 1986, two months before the
accident. She was having surgery on New Year’s Day and they discussed their
wishes if either became severely incapacitated. She told Mike she would not want
to be maintained artificially. Mike’s response was that he would respect her
wishes and expected she would do the same for him. She opined that he would
wish to be permitted to die in a dignified manner consistent with his explicit
wishes expressed prior to the accident.

The appellants did not dispute these statements but argued that Mary’s
affidavit was uncorroborated, the comments were remote in time and his
comments were general, vague and casual because he had never experienced this
form of helplessness. They conceded that they had no reason to question the
veracity of Mary’s testimony or doubt those conversations took place. Mike’s
mother admitted that he would not have wanted to be helpless and dependent
on others. However, she felt his prior wishes should not control. In addition, they
argued that he changed his mind.

The Court, after reviewing Mary’s testimony, commented, “This testimony

»19 |t is not clear what the Court

and affidavit cannot be viewed in a vacuum.
meant by that comment. The Court cited testimony that Mike’s condition was not
the type of condition discussed prior to the accident. A doctor testified that he
seemed content with his environment. The Court then observed that several
witnesses testified that Mike could respond to simple yes or no questions by
nodding his head and always indicated no when asked if did not want to go on
living. The Supreme Court concluded that the testimony and affidavit of Mary did
not constitute clear and convincing evidence of Mike’s wishes in this type of

situation.

The dissent was sharply critical observing that the majority became the first
disinterested body to examine Michael’s wishes without being convinced by the

® Martin at 412.
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ample evidence of his prior wishes. The dissent charged the majority with failing
to respect the trial court’s role as fact finder.

The majority claimed it was not swayed by the witnesses who claimed to
perceive that Michael had changed his mind and wanted to live. If that was the
case, one might wonder why bother to point out in the opinion that several
witnesses testified that Mike indicated a desire to continue living. If that language
is deleted from the opinion all that is left is the testimony that he seemed
content. In a footnote®®, the dissent cited evidence that Mike did not have the
capacity to understand the question of whether he wanted to live or die. In a
responding footnote?, the majority stated they did not rely on that testimony.

Taking the petitioner’s testimony as true, the majority simply held that the
evidence was not sufficiently clear and convincing. In light of the evidence in this
case, one might ask, just what would it take to find evidence that was clear and
convincing? The dissent suggested the majority’s treatment of the evidence
would require a highly formal oral or written statement concerning the patient’s
specific medical condition.

The Martin case was hotly disputed with multiple amicus briefs filed by
advocacy groups from around the country. A big problem with Martin is the lack
of guidance on what constitutes clear and convincing evidence. The Court’s
comment that “Statements made in response to seeing or hearing about
another’s prolonged death, do not fulfill the clear and convincing standard”? is
troublesome. Is such a statement, evidence at all? The Court held as follows:
“Only when the patient’s prior statements clearly illustrate a serious, well thought
out, consistent decision to refuse treatment under these exact circumstances, or
circumstances highly similar to the current situation should treatment be refused

or withdrawn.”?

2 pMartin at FN 23.
X Martin at FN 10.
*> Martin at 411.
> Martin at 411.
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The Court found that Mike’s pre-accident statements expressed a desire
not to live like a vegetable and he was not in a true persistent vegetative state.
The dissent pointed out that the bioethics committee found that Mike’s condition
and level of functioning was equivalent to a persistent vegetative state.”*

The outcome in Martin seems perplexing. Even Michael’s mother, who
opposed termination of life sustaining treatment, admitted her son would not
want to live that way. So, if the Court found the evidence not clear and convincing
as to his wishes, why not look at his value system, as suggested in the opinion?
Just two months before his accident, Michael told his wife not to put him on a
machine if there was no hope of getting better. If the Court was endorsing the
Conway hierarchical approach, why not move along the hierarchy?

The Court drew a distinction between the formerly competent and the
never competent in deciding which standard to use. However, when facing the
guestion of withholding or withdrawing treatment, the former competent and
never competent are in the same situation. They are not competent and we often
do not know their wishes.

Despite the protestations of the Court in Martin, reading the opinion, it is
not difficult to conclude that the Court was troubled by the fact that Michael
might be indicating a desire to live. Between that and the wide publicity the case
generated, it was safer to deny the petition to withhold treatment and limit the
precedent of that case

So, what does Martin stand for? Keep in mind the Courts statement: “We
cannot stress too strongly that the complexity and ramifications of any decision in
this area cautions against moving too swiftly or adopting controversial decision-
making standards in cases that do not present facts compelling such decision. The
right of informed consent extends only to the decisions this particular patient has
made. As we noted at the outset, if we are to err, we must err in preserving life.

Our first step in this area must be a careful one.””

** Martin at 415.
%> Martin at 409.
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Does this mean these cases will be addressed by the Supreme Court on a
case-by-case basis? Perhaps, but | still think Martin gives some useful guidance to
work with. We know the analysis will range from the purely subjective (clear and
convincing evidence of the patient’s wishes) to the purely objective (weighing the
benefits and burdens of treatment). The court did not limit Michigan to one
standard or the other.

The case can be read narrowly to require the purely subjective analysis in
cases involving conscious persons who were formerly competent and not in a
persistent vegetative state, terminally ill, permanently unconscious or in great
uncontrollable pain. On the other hand, other language in the opinion limiting the
precedential value to this case, while suggesting other approaches in other cases
may be appropriate, seems to permit a broader reading for others who were
formerly competent.

| think the starting point for analysis for a previously competent person is
whether clear and convincing evidence exists using the subjective analysis. To the
extent such evidence is insufficient you would then begin an objective analysis,
provided the patient was suffering from great uncontrollable pain, was terminally
ill, or in a persistent vegetative state. If none of these conditions are present, only
the subjective analysis is available for the formerly competent at this time.
However, the Supreme Court, by limiting the application of Martin to that case,
may have left the door open to the use of the objective or best interest analysis
for other formerly competent persons under different circumstances.

Minors

Minors present a different situation. Unlike legally incapacitated adults,
minors have never had the legal capacity to make decisions concerning their
medical treatment. Someone acting as a surrogate must exercise the right to
refuse treatment on their behalf.

The Court of Appeals addressed this issue in In re Rosebush. Joelle
Rosebush was born on May 20, 1976. A traffic accident on January 12, 1987,
severed her spinal cord and she went into cardiac arrest. She was left completely

13
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and irreversibly paralyzed from the neck down and unable to breathe without a
respirator. Most, if not all of her cerebral function had been destroyed and left
her in a persistent vegetative state. It was uncontroverted that she would never
regain consciousness and would never be able to breathe on her own.

Joelle was initially hospitalized until June, 1987. Her parents initially
rejected discontinuing life-support and moved her to the Neurorehabilitation
Center at the Georgian Bloomfield Nursing Home. By March of 1988, Joelle’s
parents decided to authorize the removal of life-support systems. They made this
decision after consulting with their daughter’s treating physicians, the staff, the
family’s Catholic priest and the family’s attorney.

Joelle’s case manager sought the assistance of doctors at Children’s
Hospital of Michigan in effectuating the decision to discontinue life-support. The
bio-ethics committee at Children’s Hospital authorized Joelle’s transfer to that
hospital for further evaluation. However, the transfer was blocked after staff
members at the Neurorehabilitation Center contacted the Oakland County
Prosecutor who obtained a temporary restraining order prohibiting Joelle’s
transfer or the removal of life-support systems.

Following seven days of trial, the court dissolved the injunction and
authorized the parents to remove the ventilator. Joelle died on August 13, 1988.

The prosecutor appealed. The Court of Appeals decided to hear the appeal
although it was technically moot with the death of Joelle. The Court found that
appellate review was appropriate because the issue involved questions of public
importance that may recur and evade review.

The Court of Appeals held that the right to refuse treatment is not lost
because of the incompetence or youth of the patient. The Court held that parents
are empowered to make decisions regarding withdrawal or withholding of
lifesaving or life-prolonging measures on behalf of their children. The question for
the Court was what restrictions, if any, should be placed on parents’ decision-
making authority and what role the courts should play.

14
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The court held that the decision-making process should generally occur in
the clinical setting without resort to the courts unless an impasse is reached. They
further held that surrogate decision-makers should first act on the best
approximation of the patient’s preference; but, if that is not known, then act in
the best interests of the patient. The court suggested that for a minor of mature
judgment, the substituted judgment standard would be appropriate. But for
immature minors, the best interest standard should be used.

The Rosebush court attempted to formulate an approach that applied to
minors and incapacitated adults. This led to a partial dissent which suggested the
court should limit its holding to the decision as it affected Joelle. In light of
Martin, which is the standard for incompetent adults, | think the dissent had its
way.

In Rosebush, the county prosecutor also argued that termination of life-
support for Joelle should subject Joelle’s parents and doctors to criminal liability
for homicide. The Court of Appeals held that the trial court did not err in refusing
to impose criminal liability for the removal of Joelle’s life-support systems.

Developmentally disabled

In 2000, the Attorney General issued her opinion on the authority of
guardians for developmentally disabled adults to sign patient advocate
designations under the Patient Advocate Act and the DNR Act.”® The Attorney
General concluded that a guardian lacked the authority to sign a designation of
patient advocate on behalf of the ward since the Patient Advocate Act does not
explicitly give that authorization to guardians. In addition, the developmentally
disabled person may not sign the designation since a prerequisite to signing such
a document is that the person be of sound mind. One could argue that the
Attorney General’s analysis should only apply to plenary guardianships. What
about partial guardianships? Could the court reserve to the ward in a partial
guardianship the right to execute a DNR order?

?® OAG, 2000, No 7,056 (June 20, 2000)
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The Court of Appeals in Martin®’ observed that the fact a patient has been
previously adjudicated incompetent is not controlling because, while a patient
may not be competent to make some decisions, the patient may still have the
requisite capacity to make a decision regarding medical treatment. The Court
cited the fact that this view was embodied in Michigan’s patient advocacy statute
which explicitly recognizes that an incompetent patient may express a desire not
to have life-sustaining medical treatment withheld or withdrawn.”®

The test for whether a person has the requisite capacity to make a decision
to withhold or withdraw treatment was described as “...whether the person (1)
has sufficient mind to reasonably understand the condition, (2) is capable to
understanding the nature and effect of the treatment choices, (3) is aware of the
consequences associated with those choices, and (4) is able to make an informed
choice that is voluntary and not coerced.”® For most developmentally disabled
persons, they will lack that capacity; however, for some, it may be reasonable for
that person to retain the power to designate a patient advocate.

In any event, the Attorney General applied the same analysis to the DNR
Act, noting that the legislature did not provide authority for guardians to sign
designations in the DNR Act, which is true; however, the Attorney General did not
address the savings clause in the Act which explicitly stated that the act was
cumulative and did not impair a legal right a guardian may have to refuse medical
treatment.

The Attorney General did not address the authority of guardians to sign
DNR orders under the common law or the Michigan Dignified Death Act.

| would agree that neither Act cited by the Attorney General is the source of
authority for a guardian to withdraw or withhold life-sustaining treatment. |
believe that authority exists at common law. The Attorney General did not
address this issue.

*” In re Martin, 200 Mich App 703, 715 (1993).
?% Citing MCL 700.496(13), now known as MCL 700.5511(1).
2 Inre Martin, at 716.
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The issue of the authority to make end of life decisions for persons with
developmental disabilities was addressed in 2005, by Judge Michael Mack, of the
Montmorency County Probate Court. In that case, Edith Shirley was 50 years old
and developmentally disabled. The guardian sought an order permitting the
discontinuance of life-sustaining treatment. The hospital and treating physicians
were unsure of the authority of the guardian to consent to the withdrawal of
treatment.

The court found that Edith was suffering from a terminal illness that was
not necessarily imminent and that her suffering was unavoidable and would
endure throughout her life time. The court found that the administration of CPR
would leave her in a worse condition and would likely terrorize her since she
would not know why treatment was being conferred and would only feel pain.
The court found that the burdens of further treatment outweighed any
substantial benefit.

The court found that the appropriate standard to be used would be the
objective best interest standard as touched upon in Martin because Edith was
never competent. As such, the guardian would be authorized to withhold
treatment. The court went on to say that the physicians and guardian should, as
they do in all other cases, consult with each other, and they and they alone, make
the decision when a device should be removed. The testimony revealed that
there are no strict medical criteria for such a decision and it varies from patient to
patient. The guardian was given the authority to make a medically based,
informed decision as to the termination of a particular treatment.

The judge observed that the right to refuse treatment was sown in the
common law. He could see no reason why persons with developmental
disabilities should be denied that right; after all, the Mental Health Code goes to
great lengths to protect and retain the rights of persons with developmental
disabilities to make decisions, even minor ones like what color dress to wear.

| would suggest that guardians of developmentally disabled persons have
the authority at common law to withdraw or withhold treatment. In the event of
a dispute, the court would first determine whether the subjective test would be

17
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appropriate, and, if not, apply the objective best interest standard in deciding
whether the guardian would be authorized to withdraw or withhold treatment.

Pending legislation

The legislature is currently considering a series of bills to address the
authority of third parties, including guardians, to consent to DNR orders.* The
bills have passed the House and are pending in the Senate. The bills amend EPIC
and the DNR Act. The bills would give explicit authority to court appointed
guardians to consent to physician orders to withhold treatment in the hospital
and to execute DNR orders. The bills would also permit the execution of DNR
orders anywhere outside the hospital setting, including nursing homes.

The bills would provide that at the time a petition is filed to appoint a
guardian, the court appointed guardian ad litem would visit the proposed ward
and inform the ward that the power of the guardian to execute a DNR order could
be restricted. If the ward objected, the guardian would not be given that
authority and the letters of authority would be restricted.

The DNR order could not be executed unless the guardian had met with the
ward within the last 14 days and the guardian had consulted with the attending
physician. This process would have to be repeated annually.

Practical considerations

The murkiest area of the law involves cases where the conscious, formerly
competent patient may not be in a vegetative state. Frankly, drawing a distinction
between the formerly competent and the never competent seems hard to explain
or justify. However, until the legislature speaks, it is not clear that the Supreme
Court would authorize use of the objective or best interest analysis for a
conscious, formerly competent person who is not in a persistent vegetative state,
as defined by medical standards.

0 HB 4382-4384.
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In the meantime, the Wisconsin Supreme Court has provided a useful
checklist®® for those cases where there is little or no evidence of a patient’s
wishes and the patient is in a persistent vegetative state and the guardian must
determine what is presently in the patient’s best interests. The court provided 12
criteria to guide the guardian’s best-interest determination:

(1) Whether the ward ever expressed any view regarding life-sustaining
treatment.

(2) The wishes of the family.

(3) An independent medical opinion.

(4) The recommendation, if any, of a bioethics committee.

(5) The chances of physical recovery.

(6) The chances of mental recovery.

(7) The likelihood of physical, psychological, or emotional injury as a result
of providing or not providing treatment.

(8) The likelihood and duration of survival without treatment.

(9) The physical effects of prolonged treatment.

(10) The benefits of continued life with and without treatment.

(11) The motives of those supporting withdrawal.

(12) Any other factors bearing on the best interests of the ward.

Using these factors in making a best-interest assessment of withholding or
withdrawing treatment is as good a guide as any. This test appears suitable for
the never competent (minors and persons with developmental disabilities) and
for the formerly competent in a persistent vegetative state, terminally ill or
suffering great pain.

So, what does this mean in the real world when guardians are called upon
to make decisions about withholding or withdrawing medical treatment? The
simple fact is that, in the real world, family members make these decisions every
day, without court intervention. Family members, who serve as guardians,
generally do not need court intervention to withhold or withdraw treatment after
consulting with medical personnel. The real problem seems to be with the

*Y In the Matter of the Guardianship of L.W., 167 Wis2d 53, 482 NW2d 60 (1992).

19

3-15-2024 CSP & Council Meeting
Probate and Estate Planning Section
page 107 of 126



authority of professional guardians to make decisions about withholding or
withdrawing medical treatment. Perhaps this is because it is assumed that family
members will be more inclined to preserve the life of a loved one whereas the
patient is generally a stranger to the professional guardian.

For the never competent, the standard to be used will generally be the
objective or best interest test, although for minors with mature judgment and
some persons with developmental disabilities who are higher functioning, the
subjective test may be appropriate.

For the formerly competent who are unconscious, the best interest test is
used only if the person is in a persistent vegetative state, suffering from
persistent unavoidable pain or terminally ill.

For the formerly competent who are conscious, the subjective test must be
used to show by clear and convincing evidence that the patient had previously
made statements that clearly illustrated a serious, well thought out, consistent
decision to refuse treatment under highly similar circumstances. This is the test
used in Martin and it sets a high bar. It is a test that many think was met in that
case.

20

3-15-2024 CSP & Council Meeting
Probate and Estate Planning Section
page 108 of 126



Council Materials

3-15-2024 CSP & Council Meeting
Probate and Estate Planning Section
page 109 of 126



II.

II1.

MEETING OF THE COUNCIL OF THE
PROBATE & ESTATE PLANNING SECTION OF THE
STATE BAR OF MICHIGAN
Friday, March 15, 2024

Regular Meeting Agenda

Commencement (Jim Spica)

A. Call to Order and Welcome

B. Zoom Roll Call

C. Confirmation of In-Person Attendees

D. Excused Absences

Monthly Reports

A Lobbyist’s Report (Public Affairs Associates)

B Minutes of Prior Council Meetings (Rick Mills) — Attachment 1
C. Chair's Report (Jim Spica)

D Chair-Elect’s Report (Katie Lynwood)

E Treasurer’s Report (Christine Savage) — Attachment 2

Committee Reports

o=

T 0 m® YU 0w p

Committee on Special Projects (Mysliwiec)
Amicus Curiae (Mayoras)

Annual Meeting (Spica)

Awards (Kellogg)

Budget (Mills)

Bylaws (Lucas)

Charitable and Exempt Organizations (Wrock)
Citizens Outreach (Goetsch)

Court Rules, Forms, and Proceedings (David)
Electronic Communications (Hentkowski)

Ethics and Unauthorized Practice of Law (Mallory)
Guardianship, Conservatorship, and End of Life (Glazier)
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IV.
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Legislation Development and Drafting (Tiplady and Mills)
Legislation Monitoring and Analysis (Shelton)

Legislative Testimony (Mysliwiec)

Membership (Hentkowski)

Nominating (Lucas)

Planning (Spica)

Probate Institute (Piwowarski)

Real Estate (Hentkowski)

State Bar and Section Journals (Mysliwiec)

Tax (Anderton) — (Tax Nugget by Christine Savage — Attachment 3)
Assisted Reproductive Technology (Welber)

Electronic Wills (Cieslik)

Fiduciary Exception to the Attorney-Client Privilege (Krueger)
Nonbanking Entity Trust Powers (Spica and Tiplady)
Premarital Agreements (Savage)

Uniform Community Property Disposition at Death Act (Spica)
Undue Influence (Silver)

Uniform Fiduciary Income and Principal Act (Spica)

Uniform Partition of Heirs Property Act (Spica)

Various Issues Involving Death and Divorce (Borst and Blume)

Good of the Order

Adjournment of Regular Meeting

Departments (Time Permitting): Legal Literature (Jim Spica)

Roundtable (Time Permitting)

Reminder: The next Probate & Estate Planning Council meeting will be Friday, April 19, 2024
at the University Club of Michigan State University, 3435 Forest Road, Lansing, Michigan
48910. The Council meeting will begin (almost) immediately after the Committee on Special
Projects meeting, which begins at 9:00 AM.
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MEETING OF THE COUNCIL OF THE
PROBATE & ESTATE PLANNING SECTION OF THE
STATE BAR OF MICHIGAN
Friday, February 16, 2024
Minutes

L Commencement (Nathan Piwowarski)

A. Call to Order and Welcome
Acting Chairperson Piwowarski called the meeting to order at 10:13 AM
noting that the meeting was being recorded and that the resulting recording is
to be deleted once the minutes of the meeting have been submitted by the
Secretary and accepted by the Council.

B. Zoom Roll Call
Angela Hentkowski, Christine Savage, Ernscie Augustin, Kathleen Cieslik,
Sandra Glazier, Melisa M.W. Mysliwiec, Hon. Michael McClory, Marguerite
Lentz, Michael Lichterman, Michael Shelton, Rachael Sedlacek (ICLE),
Alexander S. Mallory, Neal Nusholtz, Rebecca Wrock, Nathan Piwowarski,
Rebecca Bechler (Public Affair Associates), Kenneth Silver, Georgette David,
Warren Krueger, Mark E. Kellogg, Andrew Mayoras, James Steward, Jeff
Kirkey (ICLE) Jim Ryan (Public Affair Associates), and Andrea Neighbors
(administrative assistant)

C. Confirmation of In-Person Attendees
Richard C. Mills, Daniel Hilker, Daniel W. Borst, David Sprague, Susan L.
Chalgian, Sara Nicholson and David P. Lucas

D. Excused Absences
James P. Spica, Katie Lynwood, James F. Anderton V., and Hon. Shauna
Dunnings

II. Monthly Reports
A. Lobbyist’s Report (Public Affairs Associates)

i. The EPIC omnibus package has passed the legislature and is on its way to the

Governor.

il. The Uniform Power of Attorney package is now law.
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1il.

1v.

vi.

The Powers of Appointment Act/USRAP technical amendments HB 4863 and
4864 are on the House floor. They have yet to be taken up for a vote.

The Unitrust Act has been introduced and is sitting in House Judiciary

Becky Beckler will keep council updated regarding the Guardianship Reform
Package.

The end-of-life package (the proposed “Death with Dignity Act”) that is in the
Senate is getting attention. Senator Hertel is planning on having hearings on

the package.

B. Minutes of Prior Council Meeting — January (Richard Mills) — Attachment 1. Rick

Mills motioned, and it was supported accepting the January minutes as drafted.

Motion carried.

Treasurer’s Report (Christine Savage)

Ms. Savage reported that the last quarter expenses have been received from the

State Bar.

I Committee Reports

A.

Committee on Special Projects (Mysliwiec):

CSP received an update from the Guardianship, Conservatorship & End of Life
Committee regarding the Guardian Task Force Legislation, specifically House
Bills 4909 H-3; 4910 H-3; 4911 H-3; 4912 H-3; and 5047 H-3, and the proposed
modifications provided to Senator Chang’s office recently by the Committee.
It was brought to CSP’s attention that the Council’s public policy position with
respect to this legislation from September only mentioned HBs 4909, 4910, and
4912.

CSP, by a majority vote, recommended that Council update its public policy
position adopted in September 2023 as follows: we oppose House Bills 4909
H-3; 4910 H-3; 4911 H-3; 4912 H-3; and 5047 H-3 as drafted, and more
particularly that “We support the principle of protecting vulnerable adults but
are concerned that these proposals, as drafted, will cause certain unintended
consequences.”

Ms. Mysliwiec moved to adopt the suggested public policy position.
Support — 19. Opposed — 0. Not voting — 4.
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Amicus Curiae (Mayoras): Mr. Mayoras reported that the committee met in
response to a request to possibly find a feasible way to develop a procedure for
requesting publication of unpublished opinions that come out of the Court of
Appeals. The committee was unable to come up with a feasible way to request
publication for two reasons. First, there is a 21-day time limit for publication.
Second, only parties can seek publication.

Mr. Mayoras also reported that the Court of Appeals issued a published decision
from the Bazakis case that was contrary to federal law ordering a guardian to
account for Social Security Administration funds that were withdrawn and
deposited into different accounts. The parties resolved their issues, ending the
appeal. The Council then authorized a supplemental brief requesting that the
Supreme Court vacate the troublesome opinion, which it did.

Annual Meeting (Spica): No report.

Awards (Kellogg): Mr. Kellogg moved to adopt a new award in honor of
George Gregory. The George Gregory Award would honor a member of the
Probate and Estate Planning Section for valuable contributions to the Probate
and Estate Planning Section's Council. This Award would be bestowed by the
Executive Committee of the Probate and Estate Planning Section, in
consultation with the Council's Awards Committee, based on nominations by
current and former Council members. This Award would be bestowed
periodically, typically once each Section year, and typically for the Awardee's
valuable contributions during the prior Section year. Guidelines for
nomination and selection are that the individual nominated and selected: (i)
provides valuable contributions at, and regularly attends, the Section's Council
meetings and meetings of the Council's Committees; (ii) is actively involved
in Section leadership and governance, such as service as, but not limited to, an
Officer of the Council, Chair of a Council Committee, and as Reporter for a
Committee's legislation projects. George Gregory's valuable and outstanding
service to the Probate and Estate Planning Section and Council exemplify the
service for which the George Gregory Award would be bestowed. The Acting
Chair declared that the motion passed.
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Budget (Mills): No report.

Bylaws (Lucas): No report.

Charitable and Exempt Organizations (Wrock). Ms. Wrock reported that the
next committee meeting is on March 1% anyone would like to join the
committee.

Citizens Outreach (Goetsch): No report.

Court Rules, Forms, and Proceedings (David): Ms. David reported that the
committee will be meeting to discuss the recommendation for the modification
of a court rule regarding requesting publication of an unpublished Court of
Appeal decision.

Electronic Communications (Hentkowski): No report.

Ethics and Unauthorized Practice of Law (Mallory): Mr. Mallory invited
members to join the committee.

Guardianship, Conservatorship, and End of Life (Glazier): Ms. Glazier reported
that there will be a meeting of the committee on February 27" regarding the
Death with Dignity legislative proposal.

Legislation Development and Drafting (Mills/Tiplady): No report.

Legislation Monitoring and Analysis (Shelton). Mr. Shelton reported that in
the Federal Register that there are proposed regulations that require reporting
for residential real estate transfers, that are not financed, even gifts transferred
to an entity or trust.

Legislative Testimony (Mysliwiec): No report.

Membership (Hentkowski): Ms. Hentkowski moved to request $2,200 for the
membership reception which will be held that Thursday in Acme after the ICLE
reception. The Acting Chair declared the motion passed.

Ms. Hentkowski moved to provide scholarships for registration and up to
$250.00 per night hotel fees for up to two nights for either Acme or Novi. The
Acting Chair declared the motion passed.
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Nominating (Lucas): Mr. Lucas reported that the Nominating Committee’s role
is to make nomination recommendations to the Council for council seats and
member positions. If interested, please reach out to the Committee. The
Nominating Committee considers participation in Council activities such as
meetings and committees.

Planning (Spica). Mr. Piwowarski reported that the Executive Committee will
be meeting on February 16",

Probate Institute (Piwowarski): Mr. Piwowarski reported that the Probate
Institute has 147 registered, 118 in Acme and 29 in Novi, and 16 for the
advanced add-on seminar in Acme, Using a Formula Clause to Gift a Closely
Heald Business. There will be an add-on seminar in Novi, The Elder Law
Institute, and there are 5 registered so far.

Real Estate (Hentkowski): No report.

State Bar and Section Journals (Mysliwiec): Ms. Mysliwiec reported that
publication agreement for the Journal covers a three-year period and is up for
renewal as it expired on December 31, ICLE proposed a slight increase each
year for three years. The issue that went out in January will be $4,300, the
remaining 2 issues in 2024 will be $4,500 per issue. The three issues in 2025
will be $4,650 and the three issues in 2026 will be $4,800. The Committee
supports the change that has been proposed. Ms. Mysliwiec moved for the
Section to approve the renewal of the publishing agreement between the section
and ICLE which is set forth in attachment 4 of the February 16, 2024 meeting
materials and to authorize Chair Jim Spica to execute the agreement and
forward it to the State Bar for signature. The Acting Chair declared that the
motion passed.

Tax (Anderton): No report.

Assisted Reproductive Technology (Welber): No report.

Electronic Wills (Cieslik): No report.

Fiduciary Exception to the Attorney-Client Privilege (Krueger): No report
Nonbanking Entity Trust Powers (Spica): No Report.

Premarital Agreements (Savage): No report.
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CC.
DD.

EE.
FF.

GG.

Uniform Community Property Disposition at Death Act (Spica): No report.
Undue Influence (Silver): Mr. Silver reported that the Committee is still waiting
on comments from the judiciary.

Uniform Fiduciary Income and Principal Act (Spica): No report.

Uniform Partition of Heirs Property Act (Spica): No report.

Various Issues Involving Death and Divorce (Borst/Blume): Mr. Borst reported
that Hon. Dunnings shared the conclusions from the Committee with a group

of judges for their responses.

I11. Good of the Order

IV.  Adjournment of Regular Meeting at 11:04 a.m.

Respectfully Submitted,

Richard C. Mills, Secretary
The next Council meeting will be held on Friday, March 15, 2024.
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Probate and Estate Planning Section: 2023-2024

Treasurer's Monthly Activity Report

Carry-Over Fund Balance from 2022-2023

Carry Over Balance

|Fund Balance-Probate/Estate Planning Section S 221,440.20
YTD Revenue Budget
Revenue January 2024 (2023-2024) (2023-2024)
7-141-40080 Probate/Estate Planning Dues S 3,430.00|$ 113,190.00
7-141-40085 Probate/Estate Affiliate Dues S - S 560.00
7-141-42025 Seminar Revenue S - S -
7-141-42820 Subscription to Newsletter S - S -
7-141-42175 Hein Publishing Agreement/Royalties S - S -
7-141-42830 Publications Revenue S - S -
7-141-42690 Miscellaneous Revenue S 325.00 | $ 325.00
Total Revenue $ 3,755.00 | $ 114,075.00 | $ -
Cumulative Budget
Expenses January 2024 Expenses (2023-2024)
7-141-67010 Administrative Services S 1,026.00| S 2,182.50
7-141-67115 Legislative Consulting S 3,000.00|$ 12,000.00
7-141-65075 ListServ S - S -
7-141-67065 Community Support, Donations & Sponsorships S - S -
7-141-62315 Meetings S 2,437.00|S 9,403.41
7-141-65420 Seminar Expenses S - S -
7-141-67140 Networking Events S - S -
7-141-67020 Annual Meeting S - S -
7-141-65540 Speaker Expenses S - S -
7-141-61200 Travel S 70143 | S 7,161.85
7-141-64005 Telephone S - S -
7-141-64025 Books & Subscriptions S - S -
7-141-65090 Recognition S - S -
7-141-67015 Amicus Brief S 700.00 | S 13,700.00
7-141-64015 Printing & Copying S - S -
7-141-65460 Newsletter/Publication S 100.00 | $§ 4,400.00
7-141-64010 Postage S - S -
7-141-64020 Dues S - S -
7-141-64055 Miscellaneous S - S -
Total Expenses $ 7964.43|S 48,847.76 | $ -
Net Income S (4,209.43)] $ 65,227.24 | $ -
General Fund plus Net Income (Running Total) $ 286,667.44 | S 286,667.44 | S
Hearts and Flowers Fund Carry Over Balance Carry Over Balance | January 2023
Beginning Deposit Fund Balance S -
Revenue
Withdrawls
Total Fund
3-15-2024 CSP & Council Meeting
Page 1 Probate and Estate Planning Section

page 120 of 126




State Bar of Michigan
Parent Company : State Bar of Michigan : Sections

Sections Income Statement - Probate and Estate

Jan 2024
Financial Row Amount (Jan 2024)| Amount YTD (Oct 2023 - Jan 2024)| Last FY YTD (Oct 2022 - Jan 2023)|
Income
42690 - Miscellaneous Revenue $325.00 $325.00 $325.00
40085 - Section Affiliate Dues $0.00 $560.00 $455.00
40080 - Section Dues $3,430.00 $113,190.00 $114,380.00
Total Income $3,755.00 $114,075.00 $115,160.00
Expenses
67010 - Administrative Services $1,026.00 $2,182.50 $0.00
67015 - Amicus Brief $700.00 $13,700.00 $0.00
67115 - Legislative Consulting $3,000.00 $12,000.00 $12,000.00
62315 - Meetings $2,437.00 $9,403.41 $11,223.28
64055 - Miscellaneous $0.00 $0.00 $2,500.00
65460 - Newsletter/Publication $100.00 $4,400.00 $0.00
61200 - Travel $701.43 $7,161.85 $2,858.89
Total Expenses $7,964.43 $48,847.76 $28,582.17
Increase or Decrease in Net Position ($4,209.43) $65,227.24 $86,577.83
Net Position, Beginning Of year $221,440.20 $221,440.20 $232,021.60
Net Position, End of Period $217,230.77 $286,667.44 $318,599.43
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Account
60000 - Operating Expenses - Non-Labor

61200 - Travel

Total - 61200 - Travel
62315 - Meetings

Total - 62315 - Meetings
65460 - Newsletter/Publication

Total - 65460 - Newsletter/Publication
67010 - Administrative Services

Total - 67010 - Administrative Services
67015 - Amicus Brief

Total - 67015 - Amicus Brief
67115 - Legislative Consulting

Total - 67115 - Legislative Consulting

Total - 60000 - Operating Expenses - Non-Labor

Date

10/24/2023
10/24/2023
10/24/2023
10/30/2023
11/13/2023
11/20/2023
11/20/2023
11/20/2023
11/20/2023
12/19/2023
12/19/2023
1/17/2024

1/23/2024

10/24/2023
11/20/2023
12/19/2023
1/17/2024
1/31/2024

11/13/2023
1/31/2024

11/27/2023
1/22/2024

12/19/2023
1/17/2024

10/18/2023
10/30/2023
12/18/2023
1/17/2024

Type

Journal
Journal
Journal
Journal
Journal
Journal
Journal
Journal
Journal
Journal
Journal
Journal
Journal

Journal
Journal
Journal
Journal
Journal

Journal
Journal

Journal
Journal

Journal
Journal

Journal
Journal
Journal
Journal

Document Number

JE1595
JE1596
JE1594
JE1712
JE1981
JE2097
JE2092
JE2094
JE2093
JE3032
JE3034
JE3373
JE3485

JE1597
JE2095
JE3030
JE3385
JE3633

JE1986
JE3648

JE2196
JE3480

JE3043
JE3377

JE1441
JE1724
JE2981
JE3383

State Bar of Michigan
Parent Company : State Bar of Michigan : Sections
Probate & Estate Section Expense Detail Report
From Oct 2023 to Jan 2024

Memo

10/13/2023 travel

10/13/2023 travel

10/13/2023 travel

10/6/2023 Travel

10/13/2023 Travel

10/9/2023 travel

10/18/2023 Travel

9/8/2023 & 10/12/2023 travel

10/13/2023 Travel

Oct-Nov 2023 Meeting Travel

10/13/2023 Meeting Travel

Christine Savage Probate AM 10-14-2023
Katie Lynwood 10-13-2023 meeting travel

9/2023-9/2024 Zoom

10/23/2023 Probate Meeting

10/13/2023 Probate Law Meeting
University Club Probate Law 12-15-2023
University Club Probate Law 1/19/2024

Probate Law Journal
January 2024 E Blast Expense

10/1/2023-10/27/2023 service
Andrea Neighbors Nov 23 - Dec 23

Bazakis Amicus Brief
Lipson Neilson Probate Law 01-09-2024

October 2023

November 2023

December 2023

Public Affairs Probate Law January 2024

Linked Bill: Bill To

Angela Hentkowski
Angela Hentkowski
Angela Hentkowski

Andrea Christine Neighbors

David Lucas
James Spica
Daniel Hilker
Melisa Mysliwiec
Mark Kellogg
Nathan Piwowarski
Rebecca Wrock
Christine Savage
Katie Lynwood

Angela Hentkowski
University Club of MSU
James Spica
University Club of MSU
University Club of MSU

Regents U of M/ICLE

Andrea Christine Neighbors
Andrea Christine Neighbors

Lipson Neilson P.C
Lipson Neilson P.C

Public Affairs Associates
Public Affairs Associates
Public Affairs Associates
Public Affairs Associates

Description

10/13/2023 travel

10/13/2023 travel

10/13/2023 travel

10/6/2023 Travel

10/13/2023 Travel

10/9/2023 travel

10/18/2023 Travel

9/8/2023 & 10/12/2023 travel

10/13/2023 Travel

Oct-Nov 2023 Meeting Travel

10/13/2023 Meeting Travel

Christine Savage Probate AM 10-14-2023
Katie Lynwood 10-13-2023 meeting travel

9/2023-9/2024 Zoom

10/23/2023 Probate Meeting

10/13/2023 Probate Law Meeting
University Club Probate Law 12-15-2023
University Club Probate Law 1/19/2024

Probate Law Journal

1/30 Read the Winter Newsletter Now (e-blast)

10/1/2023-10/27/2023 service
Andrea Neighbors Nov 23 - Dec 23

Bazakis Amicus Brief
Lipson Neilson Probate Law 01-09-2024

October 2023

November 2023

December 2023

Public Affairs Probate Law January 2024

Debit Credit
$0.00 $0.00
$0.00 $0.00

$550.50
$550.50
$550.50
$480.93
$427.56
$2,945.53
$355.17
$681.81
$359.53
$238.55
$420.84

$7,712.35 $550.50
$0.00

$0.00
$0.00

$0.00
$0.00

$0.00
$0.00

$700.00
$13,700.00
$0.00
$3,000.00
$3,000.00
$3,000.00
$3,000.00
$12,000.00 $0.00
$49,398.26 $550.50

$0.00
$0.00

Total Net Amount
$0.00
$0.00

-$550.50
$550.50
$550.50
$480.93
$427.56

$2,945.53
$355.17
$681.81
$359.53
$238.55
$420.84

$700.00
$13,700.00
$0.00
$3,000.00
$3,000.00
$3,000.00
$3,000.00
$12,000.00
$48,847.76
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Tax Nugget; Corporate Transparency Act
Christine Savage on behalf of the Tax Committee

On September 29, 2022, the U.S. Department of the Treasury’s Financial Crime
Enforcement Network (“FInCEN”) issued a Final Rule regarding beneficial ownership
reporting requirements under the Corporate Transparency Act (“CTA”). The CTA aims to
combat illicit activity including tax fraud, money laundering, and financing for terrorism by
capturing more ownership information for specific U.S. businesses operating in or
accessing the country’s market. Under the new legislation, businesses that meet certain
criteria must submit a Beneficial Ownership Information (BOI) Report to the FInCEN,
providing details identifying individuals who are associated with the reporting company.

Who needs to file?

Companies obligated to report are called “reporting companies.” A reporting
company is required to file a BOI report unless it has an exemption. This includes LLCs,
corporations, or any other entity created by filing a document with a U.S. State.

There are two categories of reporting companies:

1. Domestic Reporting Companies: These include corporations,
limited liability companies, and other entities established by submitting documents to a
secretary of state or a similar office within the United States. Nearly every small U.S.
business is a reporting company.

2. Foreign Reporting Companies: These are entities, such as
corporations and limited liability companies, created under the laws of a foreign country
that have registered to conduct business in the United States by filing documents with a
secretary of state or a similar office.

The most common exemption is the Large Operating Company Exemption. This
exemption requires the business to have both 21 or more full-time employees and $5
million or more in sales on the last business tax return. Exemptions also include securities
issuers, tax exempt entities, domestic governmental authorities, banks, and many more
that don’t fall into the above categories.

What information must be reported about a company’s beneficial owners?

The details that reporting companies need to include in the BOI report vary based
on the date their business was established. On formation or registration, a reporting
company is required to submit a report on FINCEN identifying the reporting company’s:

Full legal name, including trade names and d/b/a names,

Business street address,

State of formation, and

Taxpayer identification number, including an employer identification
number.

PwpnPR
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The BOI report must also include personal information for each “beneficial owner”
of the reporting company. This information includes the following for each individual:

1. Full legal name,

2. Date of birth,

3. Current residential address,

4, A unique identifying number from an acceptable identification document
(i.e. a drive’s license, passport, or other government issued identification
document), and

5. An image of the identification document.

The BIO report must also include the same personal information for “applicants”
but only for entities formed after January 1, 2024. Entities formed prior to January 1,
2024, are not required to provide applicant information when submitting the report.

Who is considered a beneficial owner of a company?

According to the CTA, a beneficial owner is an individual who, either directly or
indirectly:

1. Exercises Substantial Control: Substantial control means an individual
may have zero ownership of the entity, however, they have the ability to make important
decisions for the reporting company. This alone makes them a beneficial owner under
FinCEN’s regulation. This includes being an officer, manager, having the authority to
appoint board members, sell or lease major assets, engage in important contracts for the
entity, or other forms of important decision making.

2. Owns or Controls a Minimum of 25% Ownership Interests: Any
individual with 25% of more of the ownership interests is a beneficial owner. This includes
membership in an LLC, shares in a corporation, convertible notes and investment
instruments, warrants, or any other form of ownership that either conveys ownership or
can be converted into ownership. This is by individual, so if an individual owns 10%
directly and an additional 30% through an LLC that invested in a reporting company, they
would be over the 25% threshold and need to be included as a beneficial owner.

Who is considered an applicant of a company?

A company obligated to report its company applicants will typically have up to two
individuals who may qualify as company applicants:

1. The individual directly submitting the document that establishes or registers
the company.

2. In cases involving multiple individuals in the filing process, the individual
that is primarily responsible for directing or controlling the filing.

They will only submit a maximum of two company applicants. Company applicants are
always individuals and never companies.
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What is the effective date and filing deadlines?

The effective date is January 1, 2024.

e |If the company existed before January 1, 2024, the deadline for filing the initial
beneficial ownership information report is January 1, 2025.

e |If the company was created or registered between January 1, 2024, and January
1, 2025, the initial report must be filed within 90 calendar days after receiving notice
of the effective creation or registration. This deadline commences either upon the
company’s actual notice or after a secretary of state or similar office publicly
announces its creation or registration, whichever occurs earlier.

e |f the company was created or registered on or after January 1, 2025, the initial
beneficial ownership information report must be filed within 30 calendar days after
receiving notice of the effective creation or registration.

What are the penalties for not filing the CTA report?

The CTA provides that it is unlawful for any individual or reporting company to
willfully provide, or attempt to provide, false or fraudulent beneficial ownership information
or to willfully fail to report complete or updated beneficiary ownership information.

Failure to adhere to beneficial ownership reporting obligations might lead to civil
and criminal penalties including $10,000 fines, penalties of $500 a day, and/or up to 2
years in jail.

Note that rectifying errors or omissions within 90 days of the original report
deadline may prevent penalties.
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	1. Patients at home or in the community:  A guardian cannot sign an “in home” DNR Order.  These are special forms that are used only when a patient is NOT in a hospital or skilled nursing facility (for example, the patient is at home or in assisted li...
	2. Patients who are in the hospital or a skilled nursing facility:  If the patient’s physician recommends a DNR order or withholding other life-sustaining care, a guardian may agree if:
	A. Best interest test:  A guardian can agree to a DNR order or withholding other life-sustaining care if these are in the patient’s “best interest” AND the patient is one of the following:
	i. The patient is an adult, was competent before the present illness, and is now either terminally ill; in a persistent vegetative state or other coma; is in unbearable incurable pain; or is in any similar condition; or
	ii. The patient is an adult who has never been competent, such as a low-functioning developmentally disabled individual; or
	iii. The patient is a minor.  (If the patient is a “mature” minor, the minor’s preferences should factor into the decision.)

	B. Clear and Convincing Evidence Test:  For all other patients, a guardian may agree to a DNR order or agree to withhold any other life-sustaining treatment if there is “clear and convincing evidence” that this is what the patient would have wanted gi...

	3. How to determine “best interest”:  The “best interest” of a patient balances the following factors:
	A. Whether the ward ever expressed any view regarding life-sustaining treatment.
	B. The wishes of the family.
	C. An independent medical opinion.
	D. The recommendation, if any, of a bioethics committee.
	E. The chances of physical recovery.
	F. The chances of mental recovery.
	G. The likelihood of physical, psychological, or emotional injury as a result of providing or not providing treatment.
	H. The likelihood and duration of survival without treatment.
	I. The physical effects of prolonged treatment.

	4. How to determine “clear and convincing” evidence:  Evidence is evaluated on a case-by-case basis to determine if it is “clear and convincing.”  Important factors are:
	A. How solemn and considered the statements are;
	B. How long ago the statements were made;
	C. Whether the statements apply to the patient’s current medical condition or one that is substantially similar.

	5. No court order:  If the guardian follows the guidelines above, the guardian does not need court permission unless someone objects.  If someone objects, the Court will hold a hearing.


	2024-02-16_ Draft Minutes.pdf
	MEETING OF THE COUNCIL OF THE
	PROBATE & ESTATE PLANNING SECTION OF THE
	STATE BAR OF MICHIGAN
	Friday, February 16, 2024
	Minutes
	I. Commencement (Nathan Piwowarski)
	A. Call to Order and Welcome
	Acting Chairperson Piwowarski called the meeting to order at 10:13 AM noting that the meeting was being recorded and that the resulting recording is to be deleted once the minutes of the meeting have been submitted by the Secretary and accepted by the...
	B. Zoom Roll Call
	Angela Hentkowski, Christine Savage, Ernscie Augustin, Kathleen Cieslik, Sandra Glazier, Melisa M.W. Mysliwiec, Hon. Michael McClory, Marguerite Lentz, Michael Lichterman, Michael Shelton, Rachael Sedlacek (ICLE), Alexander S. Mallory, Neal Nusholtz, ...
	C. Confirmation of In-Person Attendees
	Richard C. Mills, Daniel Hilker, Daniel W. Borst, David Sprague, Susan L. Chalgian, Sara Nicholson and David P. Lucas
	D. Excused Absences
	James P. Spica, Katie Lynwood, James F. Anderton V., and Hon. Shauna Dunnings
	II. Monthly Reports
	A. Lobbyist’s Report (Public Affairs Associates)
	i. The EPIC omnibus package has passed the legislature and is on its way to the Governor.
	ii. The Uniform Power of Attorney package is now law.
	iii. The Powers of Appointment Act/USRAP technical amendments HB 4863 and 4864 are on the House floor.  They have yet to be taken up for a vote.
	iv. The Unitrust Act has been introduced and is sitting in House Judiciary
	v. Becky Beckler will keep council updated regarding the Guardianship Reform Package.
	vi. The end-of-life package (the proposed “Death with Dignity Act”) that is in the Senate is getting attention.  Senator Hertel is planning on having hearings on the package.
	B. Minutes of Prior Council Meeting – January (Richard Mills) – Attachment 1. Rick Mills motioned, and it was supported accepting the January minutes as drafted.  Motion carried.
	C. Treasurer’s Report (Christine Savage)
	Ms. Savage reported that the last quarter expenses have been received from the State Bar.
	III Committee Reports
	A. Committee on Special Projects (Mysliwiec):
	CSP received an update from the Guardianship, Conservatorship & End of Life Committee regarding the Guardian Task Force Legislation, specifically House Bills 4909 H-3; 4910 H-3; 4911 H-3; 4912 H-3; and 5047 H-3, and the proposed modifications provided...
	It was brought to CSP’s attention that the Council’s public policy position with respect to this legislation from September only mentioned HBs 4909, 4910, and 4912.
	CSP, by a majority vote, recommended that Council update its public policy position adopted in September 2023 as follows: we oppose House Bills 4909 H-3; 4910 H-3; 4911 H-3; 4912 H-3; and 5047 H-3 as drafted, and more particularly that “We support the...
	B. Amicus Curiae (Mayoras): Mr. Mayoras reported that the committee met in response to a request to possibly find a feasible way to develop a procedure for requesting publication of unpublished opinions that come out of the Court of Appeals.  The comm...
	Mr. Mayoras also reported that the Court of Appeals issued a published decision from the Bazakis case that was contrary to federal law ordering a guardian to account for Social Security Administration funds that were withdrawn and deposited into diffe...
	D. Annual Meeting (Spica): No report.
	E. Awards (Kellogg): Mr. Kellogg moved to adopt a new award in honor of George Gregory.  The George Gregory Award would honor a member of the Probate and Estate Planning Section for valuable contributions to the Probate and Estate Planning Section's C...
	F. Budget (Mills): No report.
	G. Bylaws (Lucas): No report.
	H. Charitable and Exempt Organizations (Wrock). Ms. Wrock reported that the next committee meeting is on March 1st, anyone would like to join the committee.
	I. Citizens Outreach (Goetsch): No report.
	J. Court Rules, Forms, and Proceedings (David): Ms. David reported that the committee will be meeting to discuss the recommendation for the modification of a court rule regarding requesting publication of an unpublished Court of Appeal decision.
	K. Electronic Communications (Hentkowski): No report.
	L. Ethics and Unauthorized Practice of Law (Mallory): Mr. Mallory invited members to join the committee.
	M. Guardianship, Conservatorship, and End of Life (Glazier): Ms. Glazier reported that there will be a meeting of the committee on February 27th regarding the Death with Dignity legislative proposal.
	N. Legislation Development and Drafting (Mills/Tiplady): No report.
	O. Legislation Monitoring and Analysis (Shelton).  Mr. Shelton reported that in the Federal Register that there are proposed regulations that require reporting for residential real estate transfers, that are not financed, even gifts transferred to an ...
	P. Legislative Testimony (Mysliwiec): No report.
	Q. Membership (Hentkowski): Ms. Hentkowski moved to request $2,200 for the membership reception which will be held that Thursday in Acme after the ICLE reception.   The Acting Chair declared the motion passed.
	Ms. Hentkowski moved to provide scholarships for registration and up to $250.00 per night hotel fees for up to two nights for either Acme or Novi. The Acting Chair declared the motion passed.
	R. Nominating (Lucas): Mr. Lucas reported that the Nominating Committee’s role is to make nomination recommendations to the Council for council seats and member positions. If interested, please reach out to the Committee.  The Nominating Committee con...
	S. Planning (Spica). Mr. Piwowarski reported that the Executive Committee will be meeting on February 16th.
	T. Probate Institute (Piwowarski): Mr. Piwowarski reported that the Probate Institute has 147 registered, 118 in Acme and 29 in Novi, and 16 for the advanced add-on seminar in Acme, Using a Formula Clause to Gift a Closely Heald Business.  There will ...
	U. Real Estate (Hentkowski): No report.
	V. State Bar and Section Journals (Mysliwiec): Ms. Mysliwiec reported that publication agreement for the Journal covers a three-year period and is up for renewal as it expired on December 31st.  ICLE proposed a slight increase each year for three year...
	W. Tax (Anderton): No report.
	X. Assisted Reproductive Technology (Welber): No report.
	Y. Electronic Wills (Cieslik): No report.
	Z. Fiduciary Exception to the Attorney-Client Privilege (Krueger): No report
	AA. Nonbanking Entity Trust Powers (Spica): No Report.
	BB. Premarital Agreements (Savage): No report.
	CC. Uniform Community Property Disposition at Death Act (Spica): No report.
	DD. Undue Influence (Silver): Mr. Silver reported that the Committee is still waiting on comments from the judiciary.
	EE. Uniform Fiduciary Income and Principal Act (Spica): No report.
	FF. Uniform Partition of Heirs Property Act (Spica): No report.
	GG. Various Issues Involving Death and Divorce (Borst/Blume): Mr. Borst reported that Hon. Dunnings shared the conclusions from the Committee with a group of judges for their responses.

	III. Good of the Order
	IV. Adjournment of Regular Meeting at 11:04 a.m.
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