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Probate & Estate Planning Section of the 
State Bar of Michigan 

You are invited to the March meetings of the Committee on Special Projects (CSP) and 
the Council of the Probate & Estate Planning Section: 

Friday, March 11, beginning at 9 AM 
at the University Club of Michigan State University 

 3435 Forest Rd, Lansing, MI 48910 

Remote participation by Zoom will be available. So, you are also invited . . . 

to a Zoom meeting.  
When: March 11, 2022, 09:00 AM Eastern Time (US and Canada) 

Register in advance for this meeting: 
 https://us02web.zoom.us/meeting/register/tZ0rceyvqTkrGtaIvAiwjti8tsSDXV6aLHnE 

After registering, you will receive a confirmation email containing information about joining the meeting. 
If you are calling in by phone, email your name and phone number to Angela Hentkowski 

ahentkowski@stewardsheridan.com, we will put your name in a zoom user list that 
 will identify you by name when you call in. 

Please note that the Zoom feature of these meetings entails that they will be recorded. 

This will be a regular in person and remote meetings of the Council of the Probate & Estate Planning 
Section. The Council meeting will be preceded by a meeting of the Council's Committee on Special Projects 
(CSP), which will begin at 9:00 AM. The CSP meeting will end at about 10:45 AM, and the Council meeting 
will begin shortly thereafter. The agenda and meeting materials will be posted on the Probate & Estate 
Planning Section page of the SBM website. Once those things are posted, you should be able to download 
them from: http://connect.michbar.org/probate/events/schedule. 

Katie Lynwood 
Section Secretary 

Buhl, Little, Lynwood & Harris, PLC 
271 Woodland Pass, Suite 115 
East Lansing, MI  48823 
Main Line (517) 853-6900 
Fax (517) 853-6902 
klynwood@BLLHlaw.com 
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Council Materials
The following Supplemental Attachment is submitted on behalf of the 
Tax Committee. 
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MEMORANDUM 

TO: SBM Probate and Estate Planning Council 

FROM: Mark J. DeLuca, on behalf of the Tax Committee 

RE: March 2022 Tax Nugget 

This month’s Tax Nugget is a summary of Heiting v. United States, 16 F.4
th

 242 (7
th

 Cir.

October 21, 2021).  Heiting involves a trustee attempting to unwind a transaction that the trustee 

erroneously entered into in violation of the terms of the governing trust instrument.  

Unfortunately for the trustee and the beneficiaries in Heiting, the trustee failed to comply with 

applicable federal income tax requirements to successfully unwind the income tax implications 

of the erroneous transaction.  Heiting ultimately provides a good reminder of the importance of 

considering income tax implications before taking action as a fiduciary, especially when the 

fiduciary is taking action to correct a mistake the fiduciary has already made. 

In 2004, Mr. and Mrs. Heiting, as Settlors, created the Kenneth E. and Ardyce A. Heiting Joint 

Revocable Trust (the “Trust”).  The Trust is a joint, revocable trust drafted pursuant to 

Wisconsin law.  For reasons not included in the court’s opinion, upon the creation of the Trust, 

the Settlors named BMO Harris Bank (“BMO”) to serve as the initial trustee of the Trust.  The 

Settlors also included a unique provision in the Trust restricting the trustee’s ability to take any 

action with respect to any Bank of Montreal Quebec Common Stock and Fidelity National 

Information Services, Inc. Common Stock held as part of the Trust estate without prior 

authorization from the Settlors.  In October 2015, BMO Harris Bank, as trustee of the Trust, sold 

the Bank of Montreal Quebec Common Stock and Fidelity National Information Services, Inc. 

Common Stock held in the Trust without the requisite authorization from the Settlors (the “Stock 

Sale”).  The Stock Sale triggered a $5.6M capital gain.  The court’s opinion does not explain 

why the trustee took this action.  Because the Trust was taxed as a grantor trust for federal 

income tax purposes, the $5.6M gain was reported on the Settlors’ 2015 individual income tax 

return. 

In January 2016, presumably after being notified or otherwise learning that the Stock Sale 

violated the terms of the Trust, BMO purchased the same number of shares of Bank of Montreal 

Quebec Common Stock and Fidelity National Information Services, Inc. Common Stock that it 

sold in the Stock Sale using the proceeds of the Stock Sale.  The opinion does not indicate 

whether this re-purchase of the shares was done at the direction of the Settlors.  On their 2016 

individual income tax return, the Settlors then attempted to invoke the claim of right doctrine 

pursuant to IRC Sec. 1341 to claim an offsetting deduction for the gain triggered by the Stock 

Sale. 

To invoke IRC Sec. 1341(a), a taxpayer must meet the following three requirements: 

(1) an item was included in gross income for a prior taxable year (or years) because

it appeared that the taxpayer had an unrestricted right to such item;
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(2) a deduction is allowable for the taxable year because it was established after the

close of such prior taxable year (or years) that the taxpayer did not have an

unrestricted right to such item or to a portion of such item; and

(3) the amount of such deduction exceeds $3,000.

The IRS initially rejected the Settlors’ application of IRC Sec. 1341 and claim for a refund.  The 

United States District Court for the Western District of Wisconsin then dismissed the Settlors’ 

subsequent complaint.  The District Court reasoned that the Settlors were required to show that 

BMO, as trustee, was legally obligated to return the proceeds of the Stock Sale and re-purchase 

the shares, and the Settlors’ complaint failed to allege such an obligation.  The Settlors then 

appealed to the 7
th

 Circuit Court of Appeals.  The 7
th

 Circuit agreed that the Settlors failed to

show that BMO, as trustee, had a legal obligation to reverse the Stock Sale and re-purchase the 

shares.  The 7
th

 Circuit affirmed the District Court’s dismissal of the complaint.

The 7
th

 Circuit’s opinion explains that the Settlors provided no evidence that they “demanded the

restoration of the stock or otherwise communicated an intent to pursue any of their rights for the 

breach of the trust agreement.”  The court reasoned that a potential claim for breach of trust is 

not enough to meet the legal obligation requirement under IRC Sec. 1341(a)(2).  Interestingly, 

the court seems to indicate that the 2016 re-purchase of the stock was completed without the 

authorization of the Settlors, and thus, such action constituted a second breach of trust by BMO.   

In its opinion, the 7
th

 Circuit indicated that had the Settlors (or BMO) obtained a court order

requiring the reversal of the Stock Sale and re-purchase of the shares, that would have been 

enough to meet the legal obligation requirement under IRC Sec. 1341(a)(2).  The court further 

explained that a good faith settlement agreement between BMO and the Settlors also could have 

been sufficient to meet the legal obligation requirement.   

I believe it is safe to say there is more to the story here.  If the Settlors were truly not involved 

with both the 2015 and 2016 stock transactions, it is unclear why they would not seek recovery 

from BMO for breach of trust.  Nonetheless, despite the peculiar facts, this case stands as a 

reminder that when a fiduciary makes a mistake, it is possible to unwind the transaction and 

undo the mistake, but care must be taken to comply with the applicable federal and state tax law 

requirements to unwind the transaction without incurring unnecessary tax liability. 
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